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COURT  OF  ERRORS  AND  APPEALS, 

JANUARY    TERM, 
18GO. 


Fribszleben  v.  Shalloross  d  al. 

Statutes,  Construction  of—GonstUvlionalUy  of — Ddinqaent  Poll  Tax- 
abUs — Dropping  of  from  Assessment  List, 

The  Constitution  of  Delaware  provides  that  every  elector  mast  have  paid  a  county 
tax  within  two  years  next  before  the  election,  which  shall  have  been  assessed 
at  least  six  months  before  the  election. 

The  act  of  Delaware,  passed  April  lo,  1873,  provides  that  when  persons  assessed  and 
liable  to  pay  poll  tax  only  fails  to  pay  the  same  to  the  collector  of  county  taxes, 
the  said  collector  returning  the  same  as  uncollected  and  making  proof  to  the 
levy  court  of  his  having  complied  with  the  requirements  ot  the  law  as  to  public 
notice  of  tunes  and  places  where  he  would  receive  taxes  as  required  by  law, 
and  having  attended  thereupon,  the  said  taxes  shall  be  allowed  to  the  collector 
as  delinquencies  and  the  names  of  such  delinquents  shall  be  dropped  from  the 
assessment  list  by  the  levy  court  and  shall  not  be  placed  thereon  again  for  a 
period  of  one  year  from  and  after  the  date  of  such  allowance. 

Said  law  cannot  operate  to  deprive  an  elector  of  his  right  to  vote  without  his  co-opera- 
tion or  consent.  He  who  will  not  contribute  his  part  to  support  the  govern- 
ment that  protects  him  ought  not  to  be  allowed,  by  the  use  of  the  ballot,  to 
neutralize  the  vote  of  another,  who  does.  And  he  who  will  not  give  himself 
the  trouble  to  see  that  he  is  assessed  sleeps  upon  his  rights. 

The  said  legislation  of  1873  ^^^^  ^^^  ^^  ^^  'disfranchise  a  voter  in  spite  of  himself 
by  preventing  him  from  paying  his  taxes,  and  never  even  temporarily,  except 
as  a  consequence  of  his  own  neglect,  and  therefore  cannot  be  held  to  be  un- 
constitutional. 
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STATEMENT  Oi    CASE. 

The  acts  of  1873  ^^'^  enacted  by  the  legistature  in  the  legitimate  exercise  of  its  tax- 
ing power,  and  were  appropriate  and  necessaiy  to  the  due  execution  thereof; 
and  were  in  their  primary  purpose  and  design,  a  regulation  of  the  assessment 
and  collection  of  county  taxes,  and  but  incidentally  and  secondarily  a  regula- 
tion for  the  qualification  of  electors. 

The  General  Assembly,  according  to  the  true  meaning  and  intent  of  the  Constitution 
of  this  State,  has  authority  to  exclude  from  the  assessment,  in  any  particular 
year,  a  citizen  who  has  been  ascertained,  by  a  mode  appropriate  and  essential 
to  the  effectual  exercise  of  the  taxing  power,  to  be,  in  the  legislative  judgment, 
an  unproductive  taxable  for  that  year,  and  said  power  is  paramount  to  any 
alleged  right  of  the  unproductive  citizen  to  be  assessed. 
{^January  jg,  /8go. ) 

Case  stated  reserved  from  Superior  Court,  New  Castle  county. 

In  February,  1885,  the  name  of  the  plaintiff  was,  on  a  gen- 
eral assessment,  duly  placed  upon  the  assessment  list  for  the  Sixth 
ward  of  the  city  of  Wilmington ;  and  the  levy  court  of  New 
Castle  county  afterwards,  in  the  spring  of  the  same  year,  duly  laid 
a  poll-tax  upon  him.  On  the  2d  day  of  March,  1886,  the  plain- 
tiff, who  had  not  paid  said  poll-tax,  was  returned  by  the  collector 
of  county  taxes  for  the  collection  district,  including  the  Sixth  ward 
of  said  city,  to  said  levy  court,  as  a  delinquent ;  and  thereafter,  on 
the  24th  day  of  March,  in  the  same  year,  the  defendants,  com- 
posing and  sitting  as  said  levy  court,  allowed  said  poll-tax  as  de- 
linquent, and  caused  the  name  of  the  plaintiff  to  be  struck  and 
dropped  from  the  assessment  list ;  whereby  no  tax  was  assessed  or 
laid  upon  the  plaintiflf  for  the  year  1886,  and  he  was  consequently 
deprived  of  all  opportunity  at  any  time  to  pay  a  county  tax  for 
that  year,  and  thereby  qualify  himself  to  vote  at  the  general  elec- 
tion in  November  of  that  year,  although,  in  all  respects  save  the 
payment  of  a  county  tax,  qualified  as  an  elector.  The  levy  court 
had  no  evidence  that  the  plaintiff  was  dead^  or  had  left  the  state, 
or  the  Sixth  ward  of  said  city,  or  said  collection  district.  The 
only  evidence  before  said  court  was  the  collector's  return  of  the 
plaintiff  "as  delinquent."     The  action  of  the  defendants  in  causing 
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STATEMENT  OP  CASE. 

the  name  of  the  plain tifi  to  be  strack  aud  dropped  from  the  assess- 
meiit  list;  and  continuing,  to  leave  it  off  the  same,  was  in  strict  ac- 
cordance with  the  provisions  of  section  1  of  the  act  entitled  "  An 
act  in  relation  to  the  collection  of  taxes  in  this  state/'  passed  at 
Dover,  April  10,  1873,  and  the  provisions  of  section  9  of  the  act 
entitled  "  An  -act  in  relation  to  the  duties  of  assessors,  and  of  the 
levy  courts,  in  the  several  counties  of  the  state,"  passed  at  Dover, 
April  9,  1873.  Section  1  of  the  act  of  April  10,  1873,  provides 
that,  in  the  case  of  persons  assessed  and  liable  to  pay  poll-taxes, 
upon  the  return  of  the  collector  in  form  and  verified  as  therein 
provided,  it  shall  be  the  duty  of  the  levy  court  "to  allow  said  col- 
lector, as  delinquencies,  the  taxes  uncollected  by  him,  and  the 
names  of  such  delinquents  shall  be  dropped  from  the  assessment 
list  by  the  levy  court,  and  shall  not  be  placed  thereon  again  for  a 
period  of  twelve  months  from  and  after  the  date  of  such  allow- 
ance." Section  9  of  the  act  of  April  9,  1873,  (Rev.  Code,  1874, 
p.  84,)  provides  "  that  it  shall  not  be  lawful  for  any  assessor  or  any 
levy  court,  upon  the  personal  application  of  any  one,  or  otherwise, 
to  place  upon  the  assessment  in  any  hundred  the  name  of  any  per- 
son who,  having  failed  to  pay  the  county  tax  assessed  against  him 
or  her  for  the  preceding  year,  was  returned  and  allowed  as  a  delin- 
quent, until  after  the  expiration  of  the  twelve  months  from  the 
time  such  allowance  as  delinquent  was  made  by  the  levy  court." 
The  defendants  reply  upon  the  foregoing  provisions  for  the  justifi- 
cation of  their  action  in  causing  the  name  of  the  plaintiif  to  be 
struck  and  dropped  from  the  assessment  list,  and  continuing  to 
leave  it  off  the  same.  The  plaintiff  had  not  paid  any  county  tax 
within  the  space  of  two  years  next  preceding  the  general  election 
in  1886.  This  suit  is  an  action  on  the  case,  brought  for  the  recovery 
of  damages  resulting  to  the  plaintiff  by  reason  of  his  having  been 
deprived  by  the  defendants  of  all  opportunity  of  paying  a  county 
tax  for  1886,  and  thereby  qualifying  himself  to  vote  at  said  general 
election.  The  questions  reserved  for  the  decision  of  the  court  of 
errors  and  appeals  are  :    Firsty  whether  or  not  the  above  provisions 
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of  the  l^islature  of  1873  are  UDcoDstitutional  and  void ;  and, 
secondly f  if  said  provisions  be  unconstitutioDal  and  void,  whether 
or  not  the  defendants  are  personally  liable  in  damages  for  their  ac- 
tion in  the  premises. 

Edward  O,  Bradford,  Levi  C.  Bird,  and  Anthony  Higgvns, 
for  plaintiff:     , 

If  the  provisions  under  which  the  defendants  seek  to  justify 
their  action  are  unconstitutional,  this  court  should  not  hesitate  to 
declare  their  invalidity. 

In  Bailey  v.  Railroad  Co.,  4  Harr.  389, 402,  403,  Harrington, 
J.,  delivering  the  opinion  of  the  Court  of  Errors  and  Appeals,  says : 

*' The  judiciary  derives  existence  and  power  from  the  same 
high  source  (the  constitution.)  Its  business  is  to  administer  justice 
according  to  law;  that  is,  according  to  the  constitutions  of  the 
Government,  and  the  laws  passed  by*  the  Legislature  within  the 
sphere  of  its  authority,  and  in  conformity  to  the  constitution. 
None  other  are  laws  of  the  land ;  having  any  force  or  effect.  In 
a  case,  therefore,  of  plain,  palpable  conflict  between  the  constitu- 
tion and  an.  act  of  assembly,  the  Court  cannot  do  otherwise  than 
distinguish  between  that  which  is  law,  and  that  which  is  not.  And, 
in  doing  so,  so  far  from  arrogating  any  right  to  control  the  Legis- 
lature in  any  of  its  constitutional  powers,  it  is  but  asserting  that 
which  forms  the  basis  of  all  our  institutions,  the  supremacy  of  the 
constitution  itself,  and  the  entire  dependance  of  every  department 
upon  the  ultimate  sovereignty  of  the  people." 

The  purpose  of  the  provisions  of  the  legislation  of  1873  upon 
which  the  defendants  rely  was  either  to  regulate  the  assessment  and 
payment  of  county  taxes,  or  to  regulate  the  elective  franchise  or 
its  exercise,  or,  possibly,  the  attainment  of  both  these  ends. 

Upon  the  assumption  that  the  purpose  of  those  provisions  was 
the  regulation  of  the  assessment  and  payment  of  county  taxes,  can 
they  be  sustained  as  constituting  a  fiscal  regulation  of  the  State,  in- 
cidentally affecting  the  elective  franchise,  or  its  exercise  ? 

Can  those  provisions  be  sustained  as  a  regulation  of  the  elect- 
ive franchise  or  its  exercise  ? 
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The  provisions  of  the  legislation  of  1873  upon  which  the  de- 
fendants rely,  considered  as  a  fiscal  regulation  of  the  State,  are  un- 
constitutional and  void,  as  violative  of  the  Constitution  of  Dela- 
ware. 

The  Constitution  of  Delaware  no  where  imposes  any  restric- 
tion upon  the  exercise  of  the  sovereign  right  of  taxation,  but  leaves 
the  l^islature  clothed  with  full  power  to  provide  for  the  appor- 
tionment, assessment  and  collection  of  taxes. 

The  power  of  taxation  necessarily  inheres  in  every  sovereign 
state  as  the  necessary  means  of  self-perpetuation. 

All  constitutional  guaranties  of  private  rights  are  to  be  read 
in  the  light  of  this  principle. 

But  taxation  is  one  thing ;  confiscation  or  extortion  is  another 
thing. 

The  former  is  constitutional ;  the  latter  is  'inconstitutional ; 
and  whether  in  a  given  case  the  legislature  is  undertaking  to  pro- 
vide for  taxation,  on  the  one  hand,  or,  on  the  other,  for  confiscation 
or  extortion,  depends  upon  the  essential  nature  of  taxation. 

Section  7  of  Article  1  of  the  Constitution  of  Delaware  pro- 
vides by  necessary  implication,  though  not  in  express  terras,  that 
no  person  shall  be  "  deprived  of  life,  liberty  or  proi)erty,  unless  by 
the  judgment  of  his  peers  or  the  law  of  the  land." 

Cooleffs  Const.  Lim,,  361 ;  Ervine^a  Appeal,  16  Pa.  St.,  256  ; 
Bcmning  «?.  Taylor,  24  Id.,  289. 

The  phrase  "  law  of  the  land"  is  equivalent  to  the  words  "due 
process  of  law,"  and  does  not  mean  a  statute  working  the  wrong 
complained  of. 

Taylor  v.  Porter,  4  Hill,  140 ;  Cooley's  Const.  Lim.,  353,  354 ; 
Broum  v.  Hummel,  6  Pa.  St.,  86. 

Any  attempt  under  the  guise  of  taxation  at  confiscation  or  ex- 
tortion is  forbidden  by  the  above  constitutional  provision. 

Cooley  says :  "  In  an  exercise  of  the  power  to  tax,  the  purpose 
always  is,  that  a  common  burden  shall  be  sustained  by  common 
contributions,  r^ulated  by  some  fixed  general  rule,  and  appor- 
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tioned  by  the  Jaw  according  to  some  uniform  ratio  of  equality. 
While  therefore  the  power  is  great  and  imperative,  it  is  not  arbi- 
trary ;  it  rests  upon  fixed  principles  of  justice,  which  have  for  their 
object  the  protection  of  the  tax  payer  against  exceptional  and  in- 
vidious exactions,  and  it  is  to  have  effect  through  established  rules, 
operating  impartially." 

Cooley  on  iaxaiionj  p.  2. 

And  again :  '•  Vast  as  is  the  power  of  the  government  to  levy 
taxes  upon  its  citizens,  there  are  nevertheless  limitations  upon 
it  of  a  very  distinct  and  positive  character,  which  inhere  in  the  very 
nature  of  the  power  itself.  Some  of  these  limitations  are  com- 
monly declared  in  the  written  constitutions,  but  the  declaration  is 
rather  from  abundant''  caution  than  from  necessity,  as  the  limitations 
are  equally  imperative  whether  thus  declared  or  not."    Id.  p.  41. 

It  is  not  in  the  power  of  the  legislature,  under  the  guise  of 
taxation,  to  give  the  property  of  A  to  B,  or  to  impose  the  whole 
burden  of  a  tax  for  the  State  upon  one  person  or  upon  one  county. 
Such  absolute,  arbitrary  powers  have  no  place  in  a  government 
r^ulated  by  law.     Burroughs  on  Taxation,  Sec.  26. 

"  To  compel  individuals  to  contribute  money  or  property  for 
the  public  use  without  reference  to  any  common  ratio,  and  without 
requiring  the  sum  paid  by  one  piece  of  property,  or  by  one  person 
to  bear  any  relation  whatever  to  that  paid  by  another,  would  be  a 
forced  contribution,  not  a  tax,  within  the  sense  of  that  terra  as  ap- 
plied to  the  exercise  of  powers  by  an  enlightened  government."  Id, 
Sec.  51. 

"  Everything  that  may  be  done  under  the  name  of  taxation  is 
not  necessarily  a  tax ;  and  it  may  happen  that  an  oppressive  burden 
imposed  by  the  government,  when  it  comes  to  be  carefully  scruti- 
nized, will  prove,  instead  of  a  tax,  to  be  an  unlawful  confiscation 
of  property,  unwarranted  by  any  principle  of  constitutional  gov- 
ernment."   Oooley^s  Oonat.  Lim.,  487. 

"  It  is  of  the  very  essence  of  taxation  that  it  be  levied  with 
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equality  aDd  uniformity,  and  to  this  eud,  that  there  should  be  some 
system  of  apportionment. 

Where  the  burden  is  oommon^  there  should  be  common  oon- 
tribution  to  discharge  it.  Taxation  is  the  equivalent  for  the  pro- 
tection which  the  government  affords  to  the  persons  and  property 
of  its  citizens ;  and  as  all  are  alike  protected,  so  all  alike  should 
bear  the  burden,  in  proportion  to  the  interests  secured  *  *  *  ^^ 
In  this  particular  the  State  constitutions  have  been  very  specific 
though  in  providing  for  equality  and  uniformity  they  have  done 
little  more  than  state  in  precise  language  a  principle  of  constitu- 
tional law  which,  whether  declared  or  not,  would  inhere  in  the 
power  to  tax.'^     Id.  496. 

^'  Whatever  may  be  the  basis  of  the  taxation,  the  requirement 
that  it  should  be  uniform  is  universal.''     Id.  499. 

He  states  as  one  of  the  essentials  of  uniformity  in  taxation 
that  '^  the  apportionment  of  taxes  should  reach  all  the  objects  of 
taxation  within  the  district."     Id.  501. 

In  Sharpless  v.  Mayor  of  PhUadelphia,  21  Pa.  St.,  147,  168, 
Black,  C.  J.,  delivering  the  opinion  of  the  Court,  says  : 

**  But  I  do  not  mean  to  assert  that  every  act  which  the  Legis- 
lature may  choose  to  call  a  tax  law  is  constitutional.  The  whole  of 
a  public  burden  cannot  be  thrown  on  a  single  individual,  under 
pretence  of  taxing  him,  nor  can  one  county  be  taxed  to  pay  the 
debts  of  another,  nor  one  portion  of  the  State  to  pay  the  debts  of 
the  whole  State.  These  things  are  not  excepted  from  the  powers 
of  the  Legislature,  because  they  did  not  pass  to  the  assembly  by 
the  general  grant  of  legislative  power.  A  prohibition  was  not 
necessary.  An  Act  of  Assembly  commanding  or  authorizing  them 
to  be  done,  would  not  be  a  law,  but  an  attempt  to  pronounce  a 
judicial  sentence,  order  or  decree." 

In  Hammeti  v.  Philadelphia,  65  Pa.  St.,  146,  an  act  authoriz- 
ing the  city  of  Philadelphia  to  assess  the  cost  of  maintaining  Broad 
street  upon  the  owners  of  property  abutting  thereon  was  declared 
unconstitutional. 
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In  Washington  avenuty  69  Pa.  St.,  352,  an  act  laying  an  ; 
ment  for  the  construction  of  a  road  mainly  through  agricultural 
land  upon  property  holders  in  the  vicinity  was  held  unconstitu- 
tional, as  being  a  local  assessment  for  general  benefit. 

Agnew,  J.,  delivering  the  opinion  of  the  Court  says,  pp. 
363,364: 

'^  I  admit  that  the  power  to  tax  is  unbounded  by  any  express 
limit  in  the  Constitution — that  it  may  be  exercised  to  the  full  ex- 
tent of  the  public  exigency.  I  concede  that  it  differs  from  the 
power  of  eminent  domain,  and  has  no  thought  of  compensation  by 
way  of  return  for  that  which  it  takes  and  applies  to  the  public 
good,  further  than  all  derive  benefit  from  the  purpose  to  which  it 
is  applied. 

But  nevertheless  taxation  is  bounded  in  its  exercise  by  its  own 
nature,  essential  characteristics  and  purpose.  It  must  therefore 
visit  all  alike  in  a  reasonable  practicable  way  of  which  the  legisla- 
ture may  judge,  but  within  the  just  limits  of  what  is  taxation. 
Like  the  rain  it  may  fall  upon  the  people  in  districts  and  by  turns, 
but  still  it  must  be  public  in  its  purpose,  and  reasonably  just  and 
equal  in  its  distribution,  and  cannot  sacrifice  individual  right  by  a 
palpably  utijust  exaction.  To  do  so  is  confiscation,  not  taxation, 
extortion,  not  assessment,  and  falls  within  the  clearly  implied  re- 
striction in  the  Bill  of  Rights  *  *  Laws  which  cast  the  burden 
of  the  public  on  a  few  individuals  no  matter  what  the  pretence  or 
how  seeming  their  analogy  to  constitutional  enactments,  are  in  their 
essence  despotic  and  tyrannical,  and  it  becomes-  the  judiciary  to 
stand  firmly  by  the  fundamental  laws,  in  defence  of  those  general, 
great  and  essential  principles  of  liberty  and  free  government,  for 
the  establishment  and  perpetuation  of  w^hich  the  Constitution  itself 
was  ordained." 

Cooley  says  with  respect  to  poll  taxes :  "  These  are  not  a  com- 
mon resort  in  modern  times,  and  only  in  a  few  cases  could  they  be 
either  just  or  politic.  As  they  regard  only  the  person,  they  must 
be  shared  equally  by  all,  except  under  governments  where  privil^ed 
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orders  are  reoogDized  and  where  they  might  be  graded  according  to 
the  orders  to  which  the  several  persons  taxed  belong."  CooUy  on 
TaaxUion,  p.  18. 

He  quotes  with  unqualified  approval  the  following  language 
from  the  opinion  of  the  Court  in  OUy  of  Lexington  v.  McQuiHan, 
9  Dana.,  513. 

'^  An  exact  equalization  of  the  burdens  of  taxation  is  unat- 
tainable and  Utopian.  But  still  there  are  well  defined  limits  within 
which  the  practical  equality  of  the  Constitution  may  be  observed, 
and  which,  therefore,  should  be  deemed  impassable  barriers  to  legis- 
lative power.  Taxation  may  not  be  universal,  but  it  must  be  gen- 
eral and  uniform.  Hence,  if  a  capitation  tax  be  laid,  none  of  the 
class  of  persons  thus  taxed  can  be  constitutionally  exempt  upon 
any  other  ground  than  that  of  public  service  *  *  *  Although 
there  may  be  a  discrimination  in  the  subjects  of  taxation,  still  per- 
sons in  the  same  class,  and  property  of  the  same  kind,  must  gener- 
ally be  subjected  alike  to  the  same  common  burden."    Id.  178, 179. 

Stale  V.  Tournship  (JommiUee  of  Readington,  36  N.  J.  L.,  66. 

Until  the  enactment  of  the  legislation  of  1873  our  system  of 
county  taxation  was  in  perfect  accord  with  the  forgoing  principles. 

That  system  was  intended  and  calculated  to  secure  the  assess- 
ment each  year  of  every  individual  belonging  to  any  and  every 
dass  of  taxables. 

And  it  was  further  intended  and  calculated  to  effect  equal  and 
just  taxation  of  all  persons  assessable  under  the  law;  it  being  the 
duty  of  the  Levy  Court  to  "  apportion  and  lay  such  taxes  to  and 
upon  the  assessment  aforesaid  *  "*"  at  and  according  to  a  certain 
rate  for  each  of  said  taxes  upon  every  hundred  dollars  of  the  said 
assessments,  and  so  pro  rataJ^ 

But  with  the  enactment  of  the  legislation  of  1873,  a  new 
order  of  things  was  instituted  in  gross  disregard  and  violation  of 
the  fundamental  principles  of  taxation. 

Arbitrary  and  oppressive  exaction  has  taken  the  place  of  equal 
and  just  taxation. 
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It  is  true  that  the  legislature  has  large  discretion  in  classifying 
the  persons  or  subjects  liable  to  taxation. 

But  the  legislature  has  attempted  to  ^  beyond  any  l^itimate 
or  oonstitiitional  classsification  and  arbitrarily  to  discriminate,  in 
the  assesment  and  collection  of  taxes,  between  persons  belonging  to 
the  same  class. 

It  practically  confers  each  year  immunity  from  taxation  upon 
thousands  of  poll  taxables,  and  imposeii(  in  whole  or  in  part  the 
burden  they  shoud  bear  upon  the  remaining  poll  taxables. 

The  poll  taxables,  in  contradistinction  to  the  property  taxables, 
are  a  class  by  themselves,  one  and  indivisable. 

That  class  consists  of  all  freemen  above  the  age  of  twenty-one 
years,  who  are  not  property  owners. 

Yet  the  legislature  has  undertaken  to  separate  this  single  and 
indivisable  class  of  taxables  into  two  groups,  viz. : 

1.  Those  who,  in  the  preceding  year,  did  not  pay  their  poll 
tax. 

2.  Those  who,  in  the  preceding  year,  paid  their  poll  tax. 
And  upon  this  arbitrary  sub-classification  the  legislature  has 

undertaken  to  clothe  the  first  group  with  immunity  from  taxation 
for  the  succeeding  year,  and  impose,  in  whole  or  in  part,  the  burden 
they  should  bear  upon  the  second  group. 

In  the  light  of  the  foregoing  principles,  it  is  submitted  that 
this  attempt  is  unconstitutional. 

Human  ingenuity  will  in  vain  be  tortured  to  discover  any 
l^itimate  reason  or  justification  for  this  sub-classification. 

Can  it  be  assumed  that  the  legislature  intended  by  this  course 
to  force  or  induce  the  payment  of  poll  taxes? 

How  can  promised  immunity  from  taxation  serve  as  a  spur  or 
inducement  for  payment  of  taxes  ? 

Possibly  it  may  be  suggested  that  the  consideration  that,  if  the 
poll  taxable  does  not  pay  his  tax  in  one  year,  he  may  be  dropped 
from  the  assessment  list  and  consequently  not  have  an  opportunity 
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to  qualify  bim^elf  to  vote  by  the  payment  of  a  tax  in  the  8uooee(f- 
ing  year,  may  induce  him  to  pay  his  tax  in  the  first  year. 

But  this  is  virtually  to  disfranchise  him  for  the  mere  non-pay- 
ment of  a  poll  tax  in  the  first  year,  and  is  clearly  forbidden  by  the 
Constitution. 

For,  as  will  be  more  fully  show^  hereafter,  when  the  Consti- 
tuti(»i  provides  that  ^^  the  legislature  may  impose  the  forfeiture  of 
the  right  of  suffrage  as  a  punishment  for  crime/'  it  declares  in 
effect  that  such  right  shall  not  be  forfeited  for  any  offence  or  delin- 
quency short  of  crime. 

The  legislature,  under  the  Constitution,  could  no  more  author- 
ize the  sub-classification  in  question  than  it  could  validly  Jiave  pro- 
vided ti?at  all  poll  taxables  who  had  not  attended  divine  worship 
a  certain  number  of  times  during  the  preceding  year,  or  who  were 
not  of  high  moral  character,  or  who  were  cross-eyed  or  turned 
their  toes  inward  while  walking,  should  enjoy  immunity  from  taxa- 
tion. 

The  guaranties  of  the  Constitution  require  that  the  same  rule 
of  taxation  shall  be  applied  to  all  persons  who  are  in  the  same  posi- 
tion with  respect  to  the  payment  of  the  tax  to  be  levied. 

Therefore,  if  the  tax  be  upon  persons  cw  perfions,  all  the  in- 
dividuals comprised  in  the  class  of  persons  designated  as  poll  taxa- 
bles must  bear  their  share  of  the  common  burden. 

For  logically  and  necessarily  each  of  them  is  in  the  same  posi- 
tion with  respect  to  the  payment  of  such  tax. 

Nor  can  it  be  of  any  moment  that  delinquent  poll  taxables 
enjoy  such  immunity  for  only  one  year,  or  two  years,  as  the  case 
may  be. 

Whether  they  be  relieved  temporarily  or  permanently  from 
taxation,  the  principle  is  the  same ;  the  difference  is  merely  one  of 
degree. 

And  relieving  thousands  of  poll  taxables  from  the  payment  of 
tax  and  imposing  the  burden  they  should  bear  in  whole  or  in 
part  upon  the  remaining  poll  taxables  is  the  same  in  principle  as 
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placing  the  whole  burden  upon  one  or  more  designated  individuals 
of  the  class. 

The  difference  between  tlie  two  cases  is  altogether  one  of  de- 
gree. 

The  legislation  of  1873^  considered  ^  a  regulation  of  taxation, 
therefore  clearly  violates  the  Constitution  of  Delaiiuii%- 

The  provisions  of  the  legislation  of  1873  upon  which  the  de- 
fendants rely,  considered  as  a  fiscal  regulation  of  the  a^te,  are  un- 
constitutional and  void,  as  violative  of  the  Constitution  of  the 
United  States. 

The  fourteenth  amendment  to  the  Constitution  of  the  United 
States  declares : 

"  Nor  shall  any  State  deprive  any  person  ,of  life,  lihurfy  or 
property,  without  due  process  of  law,  nor  deny  to  any  persiiH  v .  *^hin 
its  jurisdiction  the  equal  protection  of  the  laws.". 

The  prohibitions  of  the  amendment  arc  addressed  to  State 
agencies.  In  Ex-parte  Virginia,  100  U.  S.,  339,  347,  the  Court 
say: 

"  A  State  acts  by  its  legislative,  its  executive  or  its  judicial 
authorities.  It  can  act  in  no  other*  way.  ^he  constitutional  pro- 
vision, therefore,  must  mean  that  no  agency  of  the  State,  or  of  the 
officers  or  agents  by  whom  its  powers  are  exerted,  shall  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws. 

Whoever,  by  virtue  of  public  position  under  a  State  govern- 
ment, deprives  another  of  property,  life  or  liberty,  without  due  pro- 
cess of  law,  or  denies  or  takes  away  the  equal  protection  of  the 
laws,  violates  the  constitutional  inhibition." 

It  follows  that  an  act  of  the  legislature  undertaking  to  require 
or  authorize  the  denial  by  the  officers  or  agents  of  the  State  of  such 
equal  protection  is  forbidden  by  the  amendment. 

By  it  the  equal  protection  of  the  laws  is  extended  to  all  per- 
sons within  the  jurisdiction  of  the  State,  and  secures  them  against 
unjust  and  unequal  exactions  of  all  kinds. 
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In  Minneapolis  BaUway  Co.  v.  BeckwUh,  129  U.  8.  26, 28,  the 
Court  say : 

'^  That  clause  does  undoubtedly  prohibit  discriminating  and 
partial  legislation  by  any  State  in  favor  of  particular  persons  as 
against  others  in  like  condition. 

Equality  of  protection  implies  not  merely  equal  accessibility 
to  the  Courts  for  the  prevention  or  redress  of  wrongs  and  the  en- 
forcement of  rights,  but  equal  exemption  with  others  in  like  condi- 
tion from  charges  and  liabilities  of  every  kind/^ 

In  the  case  of  In  re  Ah  Fong,  3  Sawyer,  144,  157,  the  Court 
speaking  of  the  fourteenth  amendment  say : 

^'  The  great  fundamental  rights  of  all  citizens  are  thus  secured 
against  any  state  deprivation,  and  all  persons,  whether  native  or 
foreign^  high  or  low,  are,  whilst  within  the  jurisdiction  of  the 
United  States,  entitled  to  the  equal  protection  of  the  laws.  Dis- 
criminating and  partial  l^islation,  favoring  particular  persons,  or 
against  particular  persons  of  the  same  class,  is  now  prohibited. 
Equality  of  privilege  is  the  constitutional  right  of  all  citizens,  and 
equality  of  protection  is  the  constitutional  right  of  all  persons.  An 
equality  of  protection  implies  not  only  equal  accessibility  to  the 
Courts  for  the  prevention  or  redress  of  wrongs,  and  the  enforce- 
ment of  rights,  but  equal  exemption  with  others  of  the  same  class 
from  all  charges  and  burdens  of  every  kind.'*  Barbier  v.  Connolly, 
113  U.S.,  27,  31. 

But  the^guaranty  of  the  equal  protection  of  the  laws  would 
be  largely  nugatory  if  the  State  were  at  liberty  to  enact  unequal 
laws  applying  to  persons  of  the  same  class  or  in  the  same  position. 

The  broad  purpose  of  the  amendment  in  such  case  could  in 
most  instances  readily  be  defeated  by  hostile  legislation  in  indirect 
form. 

The  pledge  of  equal  protection  of  the  laws  is  therefore  the 
pledge  of  the  protection  of  equal  laws. 

In  Yidi  Wo  v.  Hopkina,  118  U.  S.,  356,  369,  the  Court  say 
of  the  fourteenth  amendment : 
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"  It  says :  "  Nor  shall  any  State  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of  law  ;  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws.' 
These  provisions  are  universal  in  their  application,  to  all  persons 
within  the  territorial  jurisdiction,  without  regard  to  any  difference 
of  race,  of  color  or  of  nationality  ;  and  the  equal  protection  of  the 
laws  is  a  pledge  of  the  protection  of  equal  laws." 

In  County  of  San  Mateo  v.  SouUliern  Pacijio  Railroad  Com- 
pany j  8  Sawyer,  238,  it  was  held  that  certain  provisions  of  the 
Constitution  and  laws  of  California  relating  to  taxation  were  for- 
bidden by  the  fourteenth  amendment  and  were  unconstitutional  and 
void.     Field,  J.,  delivering  the  opinion  of  the   Court  says,  p.  251. 

"  Whatever  the  State  may  do,  it  cannot  deprive  any  one 
within  its  jurisdiction  of  the  equal  protection  of  the  laws.  And 
by  equal  protection  of  the  laws  is  meant  equal  security  under  them 
to  every  one,  on  similar  terms,  in  his  life,  his  liberty,  his  property^ 
and  in  the  pursuit  of  happiness. 

It  not  only  implies  the  right  of  each  to  resort,  on  the  same 
terms  with  others,  to  the  courts  of  the  country  for  the  security  of 
his  person  and  property,  the  prevention  and  redress  of  wrongs,  and 
the  enforcement  of  contracts,  but  also  his  exemption  from  any 
greater  burdens  or  charges  than  such  as  are  equally  imposed  upon 
all  others  under  like  circumstances.  Unequal  exactions  in  every 
form,  or  under  any  pretence,  are  absolutely  forbidden,  and  of  course 
unequal  taxation,  for  it  is  in  that  form  that  oppressive  burdens  are 
usually  laid.  It  is  not  possible  to  conceive  of  equal  protection 
under  any  system  of  laws  where  arbitrary  and  unequal  taxation  is 
permissible;  where  different  persons  may  be  taxed  on  their  prop- 
erty of  the  same  kind,  similarly  situated,  at  different  rates;  whei-e, 
for  instance,  one  may  be  taxed  at  one  per  cent,  on  the  value  of  his 
property,  another  at  two  or  five  per  cent.,  or  where  one  may  be  thus 
taxed  according  to  his  color,  because  he  is  white,  or  black,  or  brown, 
or  yellow,  or  according  to  any  other  rule  than  that  of  a  fixed  rate 
proportionate  to  the  value  of  his  property  *  *     *     What  is  called 
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for  under  a  oonstitational  provision  requiring  equality  and  uni- 
formity in  the  taxation  of  property  must  be  equally  called  for  by 
the  Fourteenth  Amendment.  The  forced  contribution  from  one 
which  would  follow  taxation  of  his  property  without  reference  to 
a  common  ratio  would  be  inconsistent  with  that  equal  protection 
which  the  amendment  requires  the  StaC^  to  extend  to  every  person 
within  its  jurisdictibn/' 

Again^  speaking  of  the  Fourteenth  Amendment,  the  Court 
say,  p.  261 : 

"  It  does  require  that  in  all  such  legislation,  hostile  and  partial 
discrimination  against  any  class  or  person  shall  be  avoided ;  that 
the  States  shall  impose  no  greater  burdens  upon  any  one  than  upon 
others  of  the  community  under  like  circumstances,  nor  deprive  any 
one  of  rights,  which  others  similarly  situated  are  allowed  to  enjoy. 
It  forbids  the  State  to  lay  its  hand  more  heavily  upon  one  than 
upon  another  under  like  conditions.  It  stands  in  the  Constitution 
as  a  perpetual  shield  against  all  unequal  and  partial  legislation  by 
the  States,  and  the  injustice  which  follows  from  it,  whether  directed 
against  the  most  humble,  or  the  most  powerful,  against  the  despised 
laborer  from  China,  or  the  envied  master  of  millions." 

County  of  Sarda  XJUx^ra  v.  SotUhern  Padjio  Bailroad  Company, 
9  Sawyer,  165,  was  a  case  similar  to  the  last. 

Further  citation  of  authority  or  argument  is  not  required  to 
show  that  the  l^islation  of  1873  is  in  conflict  with  the  broad  policy 
of  the  fourteenth  amendment. 

It  is  therefore  submitted  that  considered  as  an  attempt  to  regu- 
late taxation,  such  l^islation  is  forbidden  by  the  Constitution  of 
the  United  States. 

The  provisions  of  the  l^islation  of  1873,  upon  which  the  de- 
fi^dants  rely,  considered  as  a  regulation  of  county  taxation,  are 
unconstitational  and  void  under  both  the  Constitution  of  Delaware 
and  the  constitution  of  the  United  States,  by  reason  of  the  power 
conferred  upon  collectors  of  county  taxes  to  discriminate  arbitrarily 
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and  oppressively  as  between  delinquent  poll  taxables  with  respect 
to  their  liability  to  pay  tax  for  the  succeeding  year. 

While  the  legislation  of  1873  provides  that  delinquent  poll 
taxables  who  are  duly  returned  by  the  collector  to  the  Levy  Court 
as  having  failed  to  pay  their  poll  tax  shall  be  droppe<l  from  and 
remain  off  the  assessment  Int  for  at  least  a  year^  it  nowhere  re- 
quires the  collector  to  so  return  all  delinquents,  but  confers  upon 
him  unrestrained  power  of  choice  as  to  whom  he  will  return  as  de- 
linquent. 

Thus  the  collector  is  clothed  with  authority,  at  his  mere  whim, 
or  from  favor,  malice  or  party  zeal,  without  check  or  hindrance  to 
decide,  without  appeal  from  his  decision,  what  delinquent  poll  taxa- 
ble^ shall,  and  what  delinquent  poll  taxables  shall  not,  pay  tax  for 
the  ensuing  year. 

His  mere  ipse  dixit  is  a  final  determination  whether  or  not 
thousands  of  delinquent  poll  taxables  shall,  on  account  of  their  de- 
linquency, enjoy  immunity  from  taxation  for  that  period,  to  the 
detriment  of  other  taxables. 

He,  under  the  legislation  of  1873,  arbitrarily  decides  whether 
great  masses  of  the  voting  population  of  the  State,  in  whom  prac- 
tically restq  the  whole  sovereignty  of  the  people,  shall,  or  shall  not, 
have  the  opportunity  to  pay  tax  and  thereby  qualify  themselves  to 
exercise  the  most  fundamental  political  right  of  American  citizens. 

Any  legislation  which  carries  in  it  such  arbitrary  power  of  un- 
equal and  oppressive  administration  as  to  destroy  the  equality  of 
rights  guaranteed  by  the  Constitution  is  forbidden  by  that  instru- 
ment. 

In  Yick  Wo  V.  Hopkins,  118  U.  S.,  356,  373,  the  Court  say: 
"  In  the  present  cases  «^e  are  not  obliged  to  reason  from  the  proba- 
ble to  the  actual,  and  pass  upon  the  validity  of  the  ordinances  com- 
plained of,  as  tried  merely  by  the  opportunities  which  tl^eir  terms 
afford,  of  unequal  and  unjust  discrimination  in  their  administra- 
tion. For  the  cases  present  the  ordinances  in  actual  operation,  and 
the  facte  shown  establish  an  administration  directed  so  exclusively 
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against  a  particular  class  of  persons  a^  to  warrant  and  require  the 
conclusion,  that,  whatever  may  have  been  the  intent  of  the  ordi- 
nances as  adopted,  they  are  applied  by  the  public  authorities 
charged  with  their  administration,  and  thus  representing  the  State 
itself,  with  a  mind  so  unequal  and  oppressive  as  to  amount  to  a 
practical  denial  by  the  State  of  that  equal  protection  of  the  laws 
which  is  secured  to  the  petitioners,  as  to  all  other  persons,  by  the 
broad  and  benighn  provisions  of  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States.  Though  the  law  itself  be  fair 
on  its  face  and  impartial  in  appearance,  yet,  if  it  is  applied  and  ad- 
ministered by  public  authority  with  an  evil  eye  and  an  unequal 
band,  so  as  practically  to  make  unjust  and  ill^al  discriminations 
between  persons  in  similar  circumstances,  material  to  their  rights, 
the  denial  of  equal  justice  is  still  within  the  prohibition  of  the 
Constitution." 

But  here  the  law  is  not  "  fair  on  its  lace"  or  "  impartial  in  ap- 
pearance." 

It  does  not  either  forbid  or  command  the  return  by  the  collector 
to  the  Levy  Court  of  any  or  all  poll  taxables,  who  have  failed  to 
pay  their  tax,  as  delinquent. 

It  assumes,  as  is  manifest  from  the  nature  of  its  provisions, 
that  the  collector  will  return  some  as  delinquent,  but  contemplates 
and  intends  that  the  collector  shall  not  return  all  as  delinquent. 

Otherwise,  the  law  would  have  required  all  poll  taxables  who 
failed  to  pay  their  tax  to  be  returned  as  delinquent. 

The  law  thus  was  enacted  clearly  with  the  expectation  or  in- 
tention that  it  should  be  so  administered  as  to  destroy  constitutional 
equality  of  rights,  and  is  therefore  unconstitutional  and  void. 

The  primary  purpose  of  the  provisions  of  the  legislation  of 
1873  upon  which  the  defendants  rely,  was  not  the  regulation  of 
taxation,  but  the  r^ulation  of  the  elective  franchise  or  its  exercise.  < 

If  the  legislature  had  provided  that  the  delinquent  poll  taxa- 
ble should  in  the  succeeding  year  pay  not  only  the  tax  properly 
falling  upon  him  for  that  year,  but  also  the  amount  which   he 
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should  have  paid  theretofore,  in  relief  of  tax  payers  nut  at  fault, 
such  a  provision,  however  unsound  in  principle,  might  be  considered 
as  having  been  intended  as  a  proper  regulation  of  taxation. 

But  to  reward  delinquency  by  exemption  from  taxation,  and 
to  punish  those  not  at  fault  by  loading  them  with  the  burden  which 
should  rest  upon  otliers,  is  a  course  so  foreign  to  all  principles  re- 
lating to  taxation  as  inevitably  to  produce  the  conviction  that  the 
primary  purpose  of  the  l^islature  was  not  the  regulation  of  taxa- 
tion. 

The  rule  that  an  individual  is  presumed  to  intend  the  natural 
consequences  of  his  acts  equally  applies  to  the  case  of  a  legislature. 

In  Hendersim  et  cU.  v.  Mayor  of  N.  Y.  et  aL,  92  U.  S.,  258, 
268,  the  Court  say : 

*^  In  whatever  language  a  statute,  may  be  framed,  its  purpose 
must  be  determined  by  its  natural  and  reasonable  effect." 

In  Soon  Hing  v.  Orowley,  113  U.  S.  708,  710,  the  Court  say : 

"  The  motives  of  the  legislators  considered  as  the  purpose  they 
had  in  view  will  always  be  presumed  to  be  to  accomph'sh  that 
which  follows  as  the  natural  and  reasonable  effect  of%  their  enact- 
ments.*' 

The  provisions  of  the  legislation  of  1873,  upon  which  the  de- 
fendants rely,  considered  as  a  regulation  of  the  elective  franchise 
or  its  exercise,  are  unconstitutional  and'  void,  as  violative  of  the 
Constitution  of  Delaware. 

The  primary  function  of  written  constitutions  is  rather  the 
recognition  and  regulation  of  pre-existing  rights  fundamental  in 
their  nature,  and  their  protection  against  assault  or  encroachment 
on  the  part  of  the  State,  than  the  creation  of  new  rights. 

Cooley  says : 

"  In  considering  State  constitutions  we  must  not  commit  the 
mistake  of  supposing  that,  because  individual  rights  are  guarded 
and  protected  by  them,  they  must  also  be  considered  as  owing  their 
orign  to  them.  These  instruments  measure  the  powers  of  the 
rulers,  but  they  do  not  measure  the  rights  of  the  governed.     '  What 
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is  a  oonstitutioD,  and  what  are  its  objects  ?  It  is  easier  to  tell  what 
it  is  not  than  what  it  is.  It  is  not  the  b^inning  of  a  community^ 
nor  the  origin  of  private  rights ;  it  is  not  the  fountain  of  law^  nor 
the  incipient  state  of  government;  it  is  not  the  caose^  but  conse- 
quence, of  personal  and  political  freedom ;  it  grants  no  rights  to 
the  people,  but  is  the  creature  of  their  power,  the  instrument  of 
their  convenience.  Designed  for  their  protection  in  the  enjoyment 
of  the  rights  and  powers  which  they  possessed  before  the  constitu- 
tion was  made,  it  is  but  the  frame  work  of  the  political  govern- 
ment, and  necessarily  based  upon  the  pre-existing  condition  of 
laws,  rights,  habits,  and  modes  of  thought.  There  is  nothing 
primitive  in  it :  it  is  all  derived  from  a  known  source.  It  pre- 
supposes an  organized  society,  law,  order,  property,  personal  free- 
dom, love  of  political  liberty,  and  enough  of  cultivated  intelligence 
to  know  how  to  guard  it  against  the  encroachments  of  tyranny.  A 
written  constitution  is  in  every  instance  a  limitation  upon  the  pow- 
ers of  government  in  the  hands  of  agents ;  for  there  never  was  a 
written  republican  constitution  which  del^ated  to  functionaries  all 
•  the  latent  powers  which  lie  dormant  in  every  nation,  and  are 
boundless  in  extent;  and  incapable  of  definition.''  Cooley  an  CkmaL 
IAfn,y  36. 

In  the  United  States  the  doctrine  is  firmly  rooted  that  there 
are  vested  in  the  people  certain  inherent  and  inalienable  rights 
essential  to  the  welfare  and  happiness  of  mankind. 

Butcher^s  Unum  Co.  v.  Orescent  City  Co.,  Ill  U.  S.  746,  766. 

The  doctrine  of  the  innate  dignity  and  sovereignty  of  man- 
hood thus  underlying  our  distinctive  American  liberty  gives  color, 
and  breadth  and  grandeur  to  our  political  institutions. 

It  imperatively  demands  an  equality  of  civil  rights  among  all 
men. 

The  individual  as  a  member  of  the  State,  having  equal  essen- 
tial worth  and  dignity  with  all  others  is  therefore  entitled  to  equality 
with  all  others  in  those  fundamuntal  rights  of  person,  of  property 
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and  of  ocGupatioD^  the  security  of  which  is  the  chief  aim  of  civil- 
ized government.     1  Webater^a  Works,  77. 

The  Declaration  of  Rights  in  this  State  in  1776  proclaimed 
that  "all  government  of  right  orignates  from  the  people;"  that 
"  the  people  of  this  state  have  the  sole,  exclusive  and  inherent  right 
of  governing  and  regulating  the  internal  police  of  the  same ;  and 
that  "  the  right  in  the  people  to  participate  in  the  legislattire  is  the 
foundation  of  liberty  and  of  all  free  government."  1  Del,  Lawa, 
App.  79. 

Our  Bill  of  Rights  declares : 

"Through  divine  goodness,  all  men  have  by  nature  the  right 
of  worshipping  and  serving  their  creator  according  to  the  dictates 
of  their  consciences,  of  enjoying  and  defending  life  and  liberty,  of 
acquiring  and  protecting  reputation  and  property,  and  in  general  of 
attaining  objects  suitable  to  their  condition,  without  injury  by  one 
to  anothr;  and  as  these  righte  are  essential  to  their  welfare,  for  the 
due  exercise  thereof,  power  is  inherent  in  them  ;  and  therefore  all 
just  authority  in  the  institution  of  political  society  is  derived  from 
the  people,  and  established  with  their  consent,  to  advance  their 
happiness. 

The  same  provisions  are  found  in  the  Constitution  of  the  State 
adopted  in  1792.     1  Del.  Laws  XXVIII. 

Section  4  of  Article  IV  of  the  Constitution  of  the  United 
States  provides  that  "  the  United  States  shall  guarantee  to  every 
State  in  this  Union  a  republican  form  of  government." 

The  sovereignty  of  the  people  and  their  inherent  right  of  self- 
government  must  be  accepted  as  an  undeniable  truth. 

But  the  ballot  is  the  only  means  by  which  the  people  can  ex- 
ercise their  inherent  sovereignty  and  enjoy  the  right  of  self-govern- 
ment. 

In  Auld  V.  Walton,  12  La.  Am.,  129,  139,  the  Court  say : 

"  The  sovereign,  in  this  land,  is  the  people,  and  the  ballot  is 
the  expression  of  the  sovereign  will." 
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The  right  to  vote  is  thus  the  corner  stone  upon  which  rest  our 
free  institutions  and  the  preservation  of  our  rights  and  liberties. 

This  right,  strictly  considered,  is  not  a  natural  right ;  for  it 
has  its  origin  in  organized  society,  without  which  it  could  not  exist. 

Where  the  right  exists,  it  is,  however,  a  supreme  and  funda- 
mental right  vested  in  the  citizen,  as  sharing  in  the  sovereignty  of 
the  people. 

In  Yick  Wo  v.  Hopkins,  118  U.  8.,  356,  370,  the  Court  say: 

'^  Though  not  regarded  strictly  as  a  natural  right,  but  as  a 
privil^e  merely  conceded  by  society  according  to  its  will,  under 
certain  conditions,  nevertheless  it  is  regarded  as  a  fundamental 
political  right,  because  preservative  of  all  rights.'' 

In  Brown  v  Hummd^  6  Pa.  St.,  86,  93,  the  Court  say : 

"  The  most  important  of  all  our  franchises — the  right  of  an 
elector  and  citizen — cannot,  in  a  confined  sense,  be  called  prop^^. 
It  is  not  assets  to  pay  debts,  nor  does  it  descend  to  the  heir  or  ad- 
ministrator. But  who  does  not  feel  its  value ;  and  who  but  would 
tarn  pale  if  he  thought  he  could  be  deprived  of  it  without  hearing 
or  trial,  by  an  Act  of  Assembly  ?" 

But  the  right  to  vote  is  not,  and  in  the  nature  of  things,  can- 
not be  be  universal.  / 

By  the  common  judgment  of  all  communities  enjoying  the 
right  of  self-government  certain  classes  of  individuals  are  regarded 
as  disqualified  or  as  lacking  the  qualifications  for  the  exercise  of  the 
elective  franchise  and  are  excluded  therefrom. 

Such  exclusion  results  from  actual  or  presumed  inability  to 
properly  exercise  the  right  to  vote  or  other  considerations  of  social 
economy. 

Thus  infants  and  criminals  are  excluded  from  considerations 
of  inability  or  unfitness ;  and  women  by  reason  of  social  policy  and 
their  liability  to  undue  influence. 

But  whenever  in  the  United  States  certain  classes  of  citizens 
are  excluded  by  the  fundamental  law  of  a  State  from  the  enjoy- 
ment of  the  elective  franchise,  the  exclusion  grows  out  of  and  is  based 
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upon  their  actual  or  presumed  unfitness  to  properly  exercise  the 
sovereign  power  of  self-government. 

Those  who  are  not  so  excluded  have  vested  in  them  practically 
the  whole  sovereign  power  of  the  State,  to  be  exercised  through 
the  instrumentality  of  the  ballot. 

And  the  power  thus  vested  in  them  is  a  high  and  sacred  trust; 
for  its  exercise  vitally  concerns  the  life,  liberty  and  property  not 
only  of  those  who  wield  it  but  of  all  the  other  classes  in  the  State. 

Therefore,  it  is  of  the  utmost  importance  that  the  organic  law, 
while  excluding  those  who  are  deemed  incapable  of  properly  exer- 
cising the  elective  franchise,  should  clearly  point  out  the  class  of 
citizens  who  are  the  depositaries  of  the  sovereignty  of  the  Stat«. 

Very  high  authority  has  declared  that  "  the  definition  of  the 
right  of  suffrage  is  very  justly  regarded  as  a  fundamental  article  of 
republican  government.*' 

Tlie  Federalisty  No.  51. 

Accordingly  the  people  of  the  different  States  in  framing  their 
constitutions  were  careful  to  describe  the  class  of  individuals  who 
were  to  exercise  the  right  of  suffrage. 

The  class  of  citizens  thus  pointed  out  were  intended,  without 
increase  or  diminution  by  legislative  action,  to  wield  the  sovereign- 
ty of  the  State  until  otherwise  provided  by  the  alteration  of  the 
Constitution. 

For  the  idea  cannot  reasonably  be  entertained  foi*  a  moment 
that  the  people  of  the  State,  in  adopting  their  organic  law  creating 
a  legislature  and  delegating  to  it  the  exercise  of  only  a  portion  of 
the  sovereign  power  of  the  people  for  the  purpose  of  government, 
intended  that  their  creature  should  have  the  right  to  strip  them  of 
their  sovereignty. 

They  did  not  intend  that  the  servant  should  be  above  his  mas- 
ter, or  the  creature  superior  to  its  creator.  ^ 

Nor  did  they  intend  that  their  leg  islature  —  their  mere  agent 
and  servant — should*  have  power  to  exclude  any  of  the  class  of  citi- 
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zeDS  in  whom  they  had  vested  practically  the  whole  sovereignty  of 
the  State  from  the  exercise  of  the  right  of  suffrage. 

For  the  same  legislative  power  which  could  deny  the  right  to 
one  could  deny  it  to  all,  and  put  an  end  to  self-government. 

Therefore  no  legislature  has  either  the  right  or  the  power  to 
deny,  restrict  or  interfere  with  the  exercise  of  the  elective  franchise 
as  recognized  by  the  Constitution. 

The  constitutional  provisions  for  the  exercise  of  that  supreme 
political  right  are  from  the  essential  nature  of  the  principles  upon 
which  free  government  is  based  to  be  liberally  construed. 

In  United  States  v.  Slater^  4  Woods,  356,  the  Court  say  : 

"Our  government  is  founded  on  the  elective  franchise.  The 
right  to  exercise  this  franchise  is  declared,  defined  and  guaranteed 
by  organic  provisions  superior  to  any  of  the  departments  of  the 
government.  The  legislature  cannot  enlarge  it  or  restrict  it,  and 
can  only  r^ulate  it  so  far  as  their  authority  to  do  so  is  expressly, 
or  by  necessary  implication,  given  in  the  Constitution.  Much  less 
may  the  courts  presume  to  restrict  it  by  construction.  On  the  con- 
trary, the  whole  spirit  of  our  institutions  constrains  the  courts  to 
give  our  organic  provisions,  on  the  subject  of  the  enjoyment  of  the 
right  of  suffrage,  such  a  construction  as  will  permit  the  most  liberal 
exercise  of  this  supreme  right  which  is  at  all  reasonable  consistent 
with  the  terms  of  those  provisions." 

In  Henshaw  v.  Foster,  9  Pick.  312,  316,  Parker,  C.  J.,  deliv- 
ering the  opinion  of  the  Court,  says : 

"  In  construing  so  important  an  instrument  as  a  constitution, 
especially  those  parts  which  affect  the  vital  principle  of  a  republi- 
can government,  the  elective  franchise,  or  the  manner  of  exercising 
it,  we  are  not,  on  the  one  hand,  to  indulge  ingenious  speculations,  which 
may  lead  us  wide  from  the  true  sense  and  spirit  of  the  instrument ; 
nor  on  the  other,  to  apply  to  it  such  narrow  and  constrained  views 
as  may  exclude  the  real  object  and  intent  of  those  who  framed  it. 
*  *  *  If  .an  enlarged  sense  of  any  particular  form  of  expres- 
sion should  be  necessary  to  accomplish  so  great  an  object  as  the 
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convenient  exercise  of  the  ftindaraental  privilege  or  right,  that  of 
election,  such  sense  must  be  attributed.^' 

Cooley  says  : 

'^  Narrow  and  technical  reasoning  is  misplaced  when  it  is 
brought  to  bear  upon  an  instrument  framed  by  the  people  them- 
selves, for  themselves,  and  designed  as  a  chart  upon  which  every 
man,  learned  and  unlearned,  may  be  able  to  trace  the  leading 
principles  of  government."     Cooley*8  Coast.  Lim.^  69. 

Under  the  Constitution  of  Delaware  the  right  of  suffrage, 
although  its  exercise  depends  upon  compliance  with  certain  consti- 
tutional prerequisites  or  conditions,  is  vested  in  the  male  citizen  of 
the  State,  of  the  age  of  twenty-one  years  or  upwards,  except  idiots, 
insane  persons,  paupers  and  persons  convicted  of  a  crime  deemed 
by  law  felony ;  and  this  right  can  be  divested  only  through  forfeit- 
ure as  a  punishment  for  crime  judicially  ascertained. 

The  class  thus  vested  with  this  right  is  distinctly  defined  by 
the  Constitution  and  no  power  exists  in  the  legislature  either  to  in- 
crease or  diminish  this  class. 

Tlie  right  can  be  lost  only  through  forfeiture  as  a  punishment 
for  crim(j. 

For  the  specification  in  the  Constitution  of  the  means  by 
which  the  right  may  be  forfeited  is  a  constitutional  {Prohibition 
against  the  forfeiture  of  the  right  by  any  other  means. 

McOaferty  v.  Gvyer,  69  Pa.  St.,  109  ;  Page  v.  Allen,  58  Pa. 
St.,  338,  346  ;  Barker  v.  The  People,  20  Johns,  457. 

"When  the  Constitution  defines  the  circumstances  under 
which  a  right  may  be  exercised  or  a  penalty  imposed,  the  specifica- 
tion is  an  implied  prohibition  against  legislative  interference,  to  add 
to  the  condition,  or  to  extend  the  penalty  to  other  cases.'' 

Codey  on  Const,  Lim.,  64. 

Failure  to  pay  a  poll  tax  is  no  crime  under  the  laws  of  Dela- 
ware, and  thus  furnishes  no  ground  for  the  forfeiture  of  that  right. 

And  before  the  right  of  suffrage  can  be  lost  even  as  a  punish- 
ment for  crime,  the  alleged  crime  must  be  judicially  ascertained. 
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McCafferty  v.  Ouyer,  59  Pa.  St.,  109. 

The  Constitution  prescribes  certain  prerequisites  or  conditions 
for  the  exercise  of  the  right  of  suffrage. 

But  these  provisions  prescribe  prerequisites  or  conditions,  notr 
for  the  eadstence  of  the  right  of  suffrage,  but  merely  for  its  exercise. 

The  right  of  suffrage  does  not  grow  out  of  residence  in  the 
State  for  a  year,  or  in  the  county  for  a  month,  or  the  payment  of  a 
county  tax. 

It  grows  out  of  the  fact  that  the  person  possessing  it  is  a  male 
citizen  of  the  State  of  the  age  of  twenty-one  years  or  upwards,  and 
is  included  in  the  class  of  individuals  whom  the  people  of  the 
State  have  by  tbeir  oi^nic  law  recognized  as-  the  depositaries  of 
sovereignty. 

Residence  in  the  State  for  a  year  and  in  the  county  for  a 
month  and  the  payment  of  a  county  tax  are  but  prerequisites  or 
conditions  upon  which  the  right  of  suffrage  already  vested  can  be 
exercised. 

That  the  framers  of  the  Constitution  did  not  deem  the  pay- 
ment of  a  county  tax  essential  to  the  existence  of  the  right  of  suf- 
fi»ge  is  evident  from  ftie  fact  that  they  provided  that  every  "  male 
citizen  of  the  age  of  twenty-one  years  and  under  the  age  of  twenty- 
two  years,  having  resided  as  aforesaid,  shall  be  entitled  to  vote 
without  payment  of  any  tax.^' 

Nothing  could  more  clearly  show  that  under  the  Constitution 
the  payment  of  a  county  tax  was  a  prerequisite  or  condition,  not 
for  the  existence,  but  merely  for  the  exercise  of  the  right  of 
suffrage. 

The  legitimate  function  of  taxation  is  merely  to  provide  means 
to  defray  the  expenses  of  the  machinery  of  government. 

It  is  both  unphiosophical  and  unreasonable  to  suppose  that  the 
framers  of  the  Constitution  regarded  the  right  of  self-government 
as  having  its  origin  in  the  payment  of  a  tax,  which  is  but  an  inci- 
dent to  self-government. 

They  did  not  intend  to  subordinate  the  principal  to  its  incident. 
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Furthermore,  it  is  material  in  this  connection  to  note  the 
phraseology  of  the  Constitution  in  providing  that  the  citizen  who 
has  complied  with  the  constitutional  prerequisites  or  conditions 
shall  not  acquire  the  right  of  suffrage,  but  "  enjoy  the  right  of  an 
elector." 

Every  male  citizen  of  the  State  of  the  age  of  twenty-one  years 
or  upwards,  whose  right  of  suffi'age  has  not  been  forfeited  as  a  pun- 
ishment for  crime,  has  a  constitutional  right  to  comply  with  the 
constitutional  prerequisites  or  conditions  for  his  exercise  of  the 
right  of  suffrage. 

When  a  constitution  clearly  defines  the  class  of  citizens  whom 
it  considers  fit  to  be  the  depositaries  of  the  sovereignty  of  the  State, 
and  prescribes  certain  prerequisites  or  conditions  on  their  part  for 
the  exercise  of  that  sovereignty,  a  psychological  phenomenon  would 
indeed  be  presented  if  the  framers  of  that  constitution  did  not  in- 
tend that  all  citizens  embraced  in  that  class  should  have  the  right 
to  comply  with  such  prerequisites  or  conditions. 

And  if  such  be  the  intention  of  the  Constitution,  it  inevitably 
follows  that  the  legislature — the  mere  creature  and  servant  of  the 
Constitution — cannot  directly  or  indirectly  defeat  or  thwart  that 
intention. 

The  Constitution  requires  that  the  voter  must  have  resided  in 
the  State  for  a  year,  presumably  in  order  that  he  may  have  become 
familiar  with  its  institutions,  and  thereby  the  more  intelligently  and 
properly  exercise  the  right  of  suffrage. 

'No  act  of  the  legislature  can  deprive  him  of  the  right  to  re- 
side in  the  State  for  that  year. 

The  Constitution  requires  that  the  voter  mustthave  resided  in 
the  county  where  he  offers  to  vote  for  a  month,  presumably  for  the 
purpose  of  guarding  against  frauds  upon  the  elective  franchise. 

No  act  of  the  legislature  can  deprive  him  of  the  right  to  re- 
side in  the  county  for  that  month. 

The  Constitution  requires  that  the  voter  of  the  age  of  twenty- 
two  years  or  upwards  must  have  paid  a  county  tax  within  two 
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years  before  the  election,  presumably  from  the  consideration  that 
justice  requires  that  those  who  exerdse  the  right  of  suffrage  should 
bear  their  just  share  of  the  expenses  of  government. 

It  is  submitted  that  no  act  of  the  legislature  can  deprive  him 
of  the  right  to  pay  a  county  tax  within  those  two  years. 

It  may  possibly  be  suggested  that  the  Constitution  contains 
no  provision  relating  to  taxation,  and  therefore  that  the  legislature 
not  only  has  unrestrained  power  to  tax,  but  also  the  unqualified 
right  to  determine  whether  or  not  during  any  given  period  to  exer- 
cise the  power  of  taxation ;  and  that,  if  the  taxing  authorities  have 
the  right  under  legislative  enactments  to  so  determine,  and  shall 
determine  that  no  tax  shall  be  laid  during  a  given  period,  the  idea 
of  any  right  on  the  part  of  the  citizen  to  comply  with  the  consti- 
tutional prerequisite  or  condition  calling  for  the  payment  of  a  tax 
during  that  period,  is  thereby  excluded. 

But  to  any  suggestion  there  are  several  distinct  and  sufficient 
answers. 

1.  The  Constitution  do^s  not  contemplate  and  intend  that  the 
l^islature  shall  posses  the  unqualified  right  of  determining  either 
directly  or  indirectly  whether  during  any  given  period  any  tax 
shall  be  laid ;  but,  on  the  contrary,  contemplates  and  intends  that 
no  such  right  shall  exist  in  the  taxing  authorities. 

It  provides  for  the  periodical  election  of  a  governor  and  gen- 
eral assembly  of  the  State,  and  recognizes  periodical  elections  of 
sherifife  and  coroners,  and  intends  that  the  general  assembly  and 
these  officers  shall  be  elected. 

It  must  be  held  to  intend  that  the  State,  for  the  security  and 
protection  of  which  it  was  adopted,  shall  not  lapse  into  confusion 
and  anarchy. 

Yet  it  requires  the  payment  of  a  county  tax  by  voters  of  the 
age  of  twenty-two  years  or  upwards  as  a  prerequisite  or  condition 
for  their  exercise  of  the  right  of  election. 

Therefore,  by  necessary  implication,  it  intends  that  the  taxing 
authorities  shall  afford  an  opportunity  to  male  citizens  of  the  age 
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of  twenty-two  years  or  upwards,  to  pay  a  county  tax,  and  that  such 
citizens  shall  have  the  right  to  comply  with  the  constitutional  pre- 
requisite or  condition. 

2.  To  hold  that  the  legislature  either  directly  or  through  the 
taxing  authorities  acting  under  legislative  enactments  has  the  un- 
qualified right  during  such  period  as  to  it  or  them  shall  seem  proper 
to  render  it  impossible  for  male  citizens  of  the  age  of  twenty-two 
years  or  upwards  to  comply  with  the  constitutional  prerequisite  or 
condition  by  preventing  them  from  paying  a  county  tax,  would  be 
to  decide  that  the  legislature  is  constitutionally  authorized  and  em- 
powered to  extinguish  the  right  of  self-government  in  this  State. 

For  an  unqualified  power  to  render  impossible  compliance 
with  a  prerequisite  or  condition  for  the  exercise  of  a  right  is  vir- 
tually and  in  law  an  unqualified  power  to  destroy  the  right  itself. 

3.  Any  suggestion  of  right  in  the  legislature,  either  directly 
or  through  the  taxing  authorities,  to  determine  whether  or  not 
during  any  given  period  the  power  of  county  taxation  shall  be  ex- 
ercised has  no  logical  or  necessary  relation  to  the  question  under 
discussion. 

That  question  is  whether  or  not  the  taxing  authorities  acting; 
under  legislative  enactments  have  a  constitutional  right  in  laying  a 
county  tax  to  exclude  any  male  citizen  of  the  age  of  twenty-two 
years  or  upwards  from  all  opportunity  of  paying  his  share,  and 
thereby  to  prevent  him  from  complying  with  the  constitutional  pre- 
requisite or  condition  for  the  exercise  of  his  right  of  suffrage. 

And  so  far  as  the  Constitution  is  concerned,  it  matters  not 
whether  the  action  of  the  authorities  assumes  the  form,  on  the  one 
hand,  of  the  prevention  of  a  citizen  from  being  assessed  for  a  tax, 
or,  on  the  other,  of  his  prevention  from  paying  a  tax  which  has 
been  assessed  against  him. 

The  Constitution  r^ards  substance,  not  form  or  shadow  ;  and 
in  either  case  the  result  is  the  same. 

Clearly  the  legislature  has  no  authority  to  authorize  the  taxing 
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officials^  while  engaged  in  the  exercise  of  the  power  of  taxation,  to 
exclude  any  male  citizen  of  the  age  of  twenty-two  years  or  upwards 
fi-om  his  right  to  be  assessed  and  pay  a  tax,  and  thereby  comply 
with  the  constitutional  prerequisite  or  condition. 

4.  Both  the  Constitution  and  the  history  of  the  elective  fran- 
chise in  Delaware  show  that  the  framers  of  the  Constitution  did 
not  intend  that  the  legislature  should  have  the  power  to  exclude 
the  voting  class  of  citizens  from  exercising  their  right  of  suffrage 
by  thus  arbitrarily  preventing  them  from  complying  with,  the  con- 
stitutional prerequisite  or  condition  of  the  payment  of  a  tax. 

(a)  Section  3  of  Article  I  of  the  Constitution  declares  that 
^*  all  elections  shall  be  free  and  equal.'' 

Here  is  a  guaranty  by  the  organic  law  that  the  class  of  citi- 
zens, in  whom  under  the  Constitution  is  vested  the  sovereignty  of 
the  State,  shall  have  not  only  the  right  after  complying  with  the 
constitutional  prerequisites  or  conditions  to  equally  enjoy  the  elect- 
ive franchise,  but  also  the  right  to  freely  comply  with  those  pre- 
requisites or  conditions  and  exercise  the  elective  franchise. 

Any  other  interpretation  of  the  guaranty  would  rob  it  of  its 
force  and  vitality,  and  substitute  shadow  for  substapce. 

PaUersm  v.  Barlmv,  60  Pa.  St.,  54,  67. 

(6)  Section  2  of  Article  IV  of  the  Constitution  provides  that 
"  electors  shall  in  all  cases,  except  treason,  felony  or  breach  of  the 
peace,  be  privileged  from  arrest  during  their  attendance  at  elections 
and  in  going  to  and  returning  from  them.'' 

This  provision  is  a  clear  recognition  by  the  Constitution  that 
it  is  of  concern  to  the  State  that  electors  shall  freely  exercise  the 
right  of  suffrage. 

Even  in  colonial  times  the  same  State  policy  was  recognized  in 
Delaware. 

The  General  Assembly  of  the  Three  Lower  Counties  on  Dela- 
ware in  1733  enacted  that  ^*  every  person  within  this  government, 
qualified  to  elect  according  to  the  directions  of  this  act,  refusing  or 
neglecting  (not  being  hindered  by  sickness  or  other  unavoidable 
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accident)  to  attend  at  the  election^  and  to  give  in  his  vote,  and  being' 
thereof  l^ally  convicted  by  the  oath  or  afSrmation  of  one  credible 
witness,  before  the  Justices  at  their  next  Court  of  General  Quarter 
Sessions  of  the  Peace,  to  be  held  for  the  county  to  which  he  be- 
longs, shall  be  fined  the  sum  of  twenty  shillings,  one  half  thereof 
to  be  paid  to  the  treasurer  for  the  use  of  the  county,  and  the  other 
half  to  any  person  who  will  sue  for  the  same." 

While  this  enactment  may  be  regarded  as  extreme,  it  yet 
serves  to  disclose  the  same  public  policy  recognized  in  the  Consti- 
tution. 

Precisely  the  same  policy  which  demands  the  exercise  of  the 
right  of  suffrage  by  those  citizens  of  the  voting  class  who  have 
complied  with  the  constitutional  prerequisites  or  conditions,  equally 
demands  that  other  citizens  of  the  voting  class  who  are  ready  and 
willing  to  comply  with  those  prerequisites  or  conditions  should 
have  the  right  so  to  do. 

(c)  To  hold  that  any  male  citizen  of  the  age  of  twenty-two 
years  or  upwords  belonging  to  the  voting  class  has  not  a  right  to 
pay  a  couuty  tax  in  order  to  enjoy  the  right  of  an  elector,  would 
be  to  decide  that  Delaware  has  not  advanced  but  has  retrograded 
in  the  cause  of  free  government. 

In  the  Charter  of  Privileges,  granted  in  1701  by  William 
Penn  to  the  inhabitants  of  Pennsylvania  and  the  Three  Lower 
Counties  on  Delaware,  it  was  provided  that  "  for  the  well  govern- 
ing of  this  province  and  territories,  there  shall  be  an  assembly 
yearly  chosen,  by  the  freemen  thereof,  to  consist  of  four  persons 
out  of  each  county,"  &c.,  and  that  "  the  qualifications  of  electors 
and  elected  *  *  *  shall  be  and  remain  as  by  a  law  of  this 
government  made  at  New  Castle  in  the  year  One  Thousand  Seven 
Hundred,  entitled.  An  Act  to  daceriain  the  nvmbet*  of  Members  of 
Asaemily,  and  to  regulate  the  elections.*' 

1  Del.  Laws,  App.  39,  40. 

The  Act  of  170U  above  referred  to  contained  the  following 
provision  relating  to  the  qualification  of  electors  and  elected : 
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"No  inhabitant  of  this  Province  and  Territories  shall  have 
right  of  electing  or  Iteing  elected  as  aforesaid  unless  he  or  they  be 
natural  or  native  born  subject  or  subjects  of  England  or  be  natur- 
alized in  England  or  in  this  Province  and  Territories  and  unless 
such  person  or  persons  as  aforesaid  be  of  the  age  of  twenty-one 
years  or  upwards  and  be  a  freeholder  or  freeholders  of  this  Prov- 
ince or  Territories  and  have  fifty  acres  of  land  or  more  well  seated 
and  twelve  acres  thereof  or  more  cleared  and  improved  or  be  other- 
wise worth  fifty  pounds  lawful  money  of  this  government  clear 
estate  and  have  been  resident  therein  for  the  space  of  two  years 
before  such  election." 

By  "  an  Act  for  regulating  elections,  and  ascertaining  the  num- 
ber of  the  Members  of  the  Assembly,"  passed  in  or  about  1732,  - 
substantially  the  same  qualifications  for  the  exercise  of  the  right  of 
suffrage  are  required,  forty  {.ounds  lawful  money  being  substituted 
in  lieu  of  fifty  pounds  as  a  qualification. 

1  Dd.  Laws,  146. 

Thus  the  law  remained  until  the  adoption  of  the  Constitution 
of  1776,  when  it  was  incorporated  in  the  organic  law  of  the  State. 

1  Dd.  Laws,  App.  83. 

By  the  Constitution  of  1792  it  was  provided  that  "every 
white  freeman  of  the  age  of  twenty-one  years,  having  resided  in  the 
State  two  years  next  before  the  election,  and  within  that  time  paid 
a  state  or  county  tax,  which  shall  have  been  assessed  at  least  six 
months  before  the  election,  shall  enjoy  the  right  of  an  elector ;  and 
the  sons  of  persons  so  qualified,  shall  between  the  ages  of  twenty- 
one  and  twenty-two  years,  be  entitled  to  vote,  although  they  shall 
not  have  paid  taxes." 

It  thus  appears  that  prior  to  the  Constitution  of  1792,  while 
a  property  qualification  was  in  Delaware  necessary  for  an  elector, 
the  payment  of  tax  was  never  required  as  a  prerequisite  or  condi- 
tion for  the  exercise  of  the  right  of  suffrage. 

Before  the  adoption  of  that  Constitution  the  right  of  citizens 
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to  qualify  themselves  to  exercise  the  right  of  self-government  was 
beyond  the  reach  of  legislative  prevention  or  denial. 

No  legislative  enactment  could  prevent  them  from  or  hinder 
them  in  acquiring  property  real  or  personal  of  a  sufficient  amount 
or  value  to  meet  the  requirement  for  the  enjoyment  of  an  elector. 

[n  them  was  vested  the  right,  indefeasible  except  for  crime, 
to  qualify  themselves  to  vote. 

It  is  beyond  belief  that,  when  the  Constitution  of  1792  sub- 
stituted the  payment  of  a  tax  in  lieu  of  the  ownership  of  property 
as  a  prerequisite  or  condition  for  the  enjoyment  of  the  elective 
franchise,  it  intended  anything  else  than  that  the  citizen  should 
have  a  right  to  pay  that  tax,  and  exercise  the  right  of  sufirage. 

And  the  same  statement  a /or^ton  applies  to  the  Constitution 
now  in  force. 

5.  In  the  exercise  of  the  taxing  power  the  legislature  is  neces- 
sarily clothed  with  large  discretion,  and  may  either  directly  or 
through  the  proper  county  authorities  determine  the  times  and 
manner  in  which  county  taxes  shall  be  assessed  and  collected. 

But  such  determination  of  times  and  manner  must  be  in  sub- 
ordination and  not  repugnant  to  constitutional  guaranties. 

If  the  l^islature  could  and  should  validly  enact  that  county 
taxes  should  be  assessed,  instead  of  annually,  only  biennially  in  the 
year  of  the  general  election  within  five  months  next  before  such 
election,  and  that  the  authority  of  the  collector  to  receive  taxes 
should  expire  on  the  last  day  of  October  preceding  such  election, 
at  which  time  all  uncollected  taxes  should  be  deemed  extinguished, 
every  male  citizen  of  the  State  of  the  age  of  twenty-two  years  or 
upwards,  belonging  to  the  voting  class  would  be  absolutely  disfran- 
chised. 

For  no  such  citizen  could  comply  with  the  constitutional  pre- 
requisite or  condition  of  the  payment  of  a  county  tax  within  two 
years  next  before  the  election,  which  shall  have  been  assessed  at 
least  six  months  before  the  election. 

But  no  Court  would  hesitate  for  an  instant  to  brush  aside  such 
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aD  enactment  as  violative  of  the  constitutional  right  of  citizens  to 
qualify  themselves  to  vote.  / 

The  fact  that  citizens  of  the  age  of  twenty-one  years  and  under 
the  age  of  twenty-two  years  are  not  required  to  pay  a  county  tax 
as  a  prerequisite  or  condition  for  their  enjoyment  of  the  right  of 
electors^  is  potent  evidence  that  the  Constitution  intends  that  citi- 
zens of  the  age  of  twenty-two  years  or  upwards  shall  have  the  right 
to  pay  such  tax  for  their  qualification  to  vote. 

It  clearly  shows  that  the  framers  of  the  Constitution  intended 
that  citizens  belonging  to  the  voting  class  should  not  be  disfran- 
chised by  the  non-payment  of  a  county  tax,  which  they  have  no 
opportunity  under  the  law  to  pay. 

It  is  a  necessary  implication  that,  in  prescribing  the  payment 

of  a  county  tax  as  a  prerequisite  or  condition  for  the  exercise  of  the 

elective  franchise  by  citizens  of  the  age  of  twenty-two  years  or  up- 

^  wards,  the  Constitution  intended  they  should  have  the  right  to  pay 

such  tax. 

For  precisely  the  same  policy  which  dispenses  with  the  pay- 
ment of  a  tax  in  the  one  case,  requires  that  there  should  be  a  right 
to  pay  it  in  the  other. 

It  is,  therefore,  submitted  that  every  male  citizen  of  the  State 
of  the  age  of  twenty-two  years  or  upwards  who  belongs  to  the 
voting  class  and  whose  right  of  suffrage  has  not  been  forfeited  for 
crime  has  a  constitutional  right  to  be  assessed  for  a  county  tax  and 
to  qualify  himself  to  vote  by  the  payment  of  that  tax  within  two 
years  next  before  the  election. 

Every  male  citizen  of  the  State  of  the  age  of  twenty-two  years 
or  upwards,  who  is  not  excepted  by  the  Constitution  from  the 
voting  class,  and  who  has  not  been  convicted  of  felony,  has  a  con- 
stitutional right  to  be  assessed  for  a  county  tax  and  to  qualify  him- 
self to  enjoy  the  right  of  an  elector  by  the  payment  of  that 
tax  in  each  of  the  two  years  next  preceding  the  election. 

The  constitutional  prerequisite  or  condition — "  having  within 
two  years  next  before  the  election,  paid  a  county  tax,  which  shall 
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have  been  asseessed  at  least  six  months  before  the  election,"— con- 
templates and  intends  that  the  tiitizen  shall  have  the  right  to  pay  a 
county  tax  in  each  or  either  of  these  two  years. 

This  constitutional  provision  must  be  read  in  the  light  fur- 
nished by  the  system  of  taxation  in  existence  in  Delaware  at  the 
time  of  its  adoption. 

That  system,  like  the  system  now  in  force,  was  not  one  of  bi- 
ennial, but  of  annual  taxation. 

It  provided  that  "  The  Levy  Court  and  Court  of  Appeal  shall 
every  year  calculate  and  settle  *  *  ¥  ^.he  amount  of  the 
county  tax,  Ac." 

J[>igest  of  Dd.  Laws,  1829,  377. 

It  further  provided  that  "  every  freeman  above  the  age  of 
twenty-one  years  shall  be  rated,  in  addition  to  his  assessment,  a 
personal  tax  for  a  capital  not  exceeding  one  thousand  pounds  nor 
less  than  fifty  pounds,  at  the  discretion  of  the  assessors."    /d,  p.  390. 

The  Constitution,  adopted  while  this  system  was  in  force^ 
clearly  intended  at  least  that  so  long  as  county  taxes  continued  to 
be  annually  assessed  all  male  citizens  of  the  age  of  twenty- two 
years  or  upwards  belonging  to  the  voting  class  should  have  the 
right  to  comply  with  the  constitutional  prerequisite  or  condition  by 
the  payment  of  a  tax  in  either  or  each  of  the  two  years. 

To  read  the  provision  diflTerently  would  do  violence  to  that 
j>rinciple  of  liberal  interpretation  which  peculiarly  applies  to  con- 
stitutsonal  guaranties  relating  to  the  fundamental  right  of  sufirage. 

But  if  there  were  room  for  any  doubt  upon  this  point,  any 
such  doubt  would  be  immediately  removed  by  glancing  at  the  his- 
tory of  the  adoption  of  the  provision  in  question. 

And  for  this  purpose  the  proceedings  of  the  Constitutional 
Convention  of  1831  may  properly  be  referred  to. 

Cooley  on  CoTist.  Lint,,  66 ;  State  v.  Kennon,  7  Ohio  St.,  547, 
563 ;  The  People  v.  Purdy,  2  Hill,  31,  37 ;  Clark  v.  The  People, 
26  Wend.,  599,  602;  McCafferty  v,  Ouyer,  59  Pa.  St.,  109, 112. 

The  committee  on  the  right  of  suffrage  had  made  a  report  in 
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favor  of  excludiDg  all  citizens  from  voting  who  had  not  paid  a  tax 
within  one  year  next  before  the  election. 

"  Mr.  Clayton  said  there  was  another  part  of  the  report  which 
he  thought  required  amendment.  The  report  excludes  all  from 
voting  who  have  not  paid  a  tax  within  otie  year,  '  He  presumed 
this  was  through  inadvertence,  and  that  the  committee  had,  follow- 
ing the  train  of  ideas  produced  by  changing  the  term  of  residence 
from  two  years  to  one,  through  inadvertence  changed  the  time 
within  which  a  tax  must  ire  paid  to  qualify  a  man  to  vote,  from 
two  years  to  one.  It  might  be  that  very  good  men  might  neglect 
to  pay  their  tax  within  a  year,  and  thus  lose  their  votes.  It  might 
be  that  a  collector  might  be  so  forgetful  of  his  duty,  as  not  to  give 
them  an  opportunity  to  pay  their  tax  in  time  to  vote.  He  there- 
fore proposed  to  strike  out '  one  year'  and  insert '  two  years.' 

Judge  Hall  thought  no  possible  inconvenience  could  result 
from  requiring  each  man  to  pay  his  tax  in  the  year  in  which  it  was 
due.  As  the  term  of  residence  had  been  changed  from  two  years 
to  one,  it  was  a  continuation  of  the  idea  to  require  the  payment  of 
the  tax  within  a  year  preceding  an  election. 

Mr.  Clayton  replied  that  many  citizens  depended  on  paying 
their  tax  on  the  day  of  the  election.  On  that  day  the  collector 
might  be  absent,  from  sickness,  from  accident,  or  perhaps  from  de- 
sign, and  thereby  drive  hundreds  from  the  polls.  It  would  be 
well,  if  we  could,  to  make  each  man  pay  his  taxes  within  the  year; 
but  we  might  thereby  drive  away  many  valuable  voters. 

The  amendment  proposed  by  Mr.  Clayton  was  adopted.'' 

Harker*H  Debates,  24. 

Thus  the  history  of  the  adoption  of  the  constitutional  pre- 
requisites or  condition  in  question  shows  beyond  all  controversy 
that  the  Constitution  intends  that  the  male  citizen  of  the  age  of 
twenty-two  years  or  upwards  shall  have  the  right  to  pay  a  county 
tax  at  any  time  within  two  years  next  before  the  election  and 
thereby  qualify  himself  to  vote. 

Yet  the  legislature  of  1873  requires  that  the  poll  taxable  who 
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is  returned  as  a  delinquent  for  non-payment  of  his  tax  for  the  first 
year  shall  be  dropped  from  the  assessment  list,  thereby  preventing 
him  not  only  from  paying  a  tax  for  the  second  year,  but  also  from 
paying  his  tax  for  the  first  year. 

The  legislature,  while  it  may  provide  reasonable  regulations 
for  the  exercise  of  the  elective  franchise,  designed  to  secure  and 
facilitate  the  fair,  free,  orderly  and  convenient  conduct  of  elections 
has  no  constitutional  authority  to  deny,  abridge,  impair  or  restrain 
the  right  of  suffrage,  or  add  to  or  take  from  the  constitutional  qualifi- 
cations of  electors,  or  unnecessarily  impede,  embarrass  or  render 
more  difficult  the  enjoyment  of  the  right. 

Codey  on  Const  Lim.,  616  ;  Oapen  v.  Foater,  12  Pick.,  485-489 ; 
Page  v.  Allen,  58  Pa.  St.,  338,  346,  351 ;  McGaffeHy  v.  Guyer,  59, 
Pa.  St.,  109 ;  PaUerson  v.  Barlow,  60  Pa.  St.,  54,  67,  71. 

In  Va^ggett  v,  Hudson^  43  Ohio  St.,  548,  a  registration  act 
which  allowed  only  seven  specified  days  within  the  year  in  which 
to  r^iter  and  correct  registration  of  voters  was  held  unconstitu- 
tional and  void.     The  Court  say,  p.  561  : 

"  The  legislature  has  full  power  to  r^ulate  the  right  to  vote, 
but  no  constitutional  power  to  restrain  or  abridge  the  right,  or  un- 
necessarily to  impede  its  free  exercise.  Under  the  pretence  ol 
regulation  the  right  of  suflFrage  must  be  left  untrammeled  by  any 
provision  or  even  rules  of  evidence  that  may  injuriously  or  neces- 
sarily impair  it,  and  so  the  citizen  cannot  forfeit  the  right  except  by 
his  own  neglect,  or  by  such  peculiar  accidents  as  are  not  attributa- 
ble to  the  law  itself.  So  upon  this  part  of  the  case  our  conclusion 
is  that  the  legislature  may  enact  registration  laws,  but  they  must  be 
for  the  r^ulation  only,  and  must  not  unnecessarily  abridge  or  im- 
pair the  right  of  suflrage  secured  to  every  elector  by  the  Constitu- 
tion." 

In  State  v.  Fitzgerald,  32  N.  W.  Rep.,  788,  the  Supreme  Court 
of  Minnesota  held  an  act  unconstitutional,  which  assumed  to  estab- 
lish an  election  district,  but  tailed  to  provide  the  means  by  which 
an  election  could  be  held. 
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In  AUomey  Oeneral  v.  Detroit,  24  N.  W.  Rep.,  887,  the  Su- 
preme Court  of  Michigan  held  that  an  act  providing  for  a  board  of 
registration  was  unconstutional  as  attempting  to  add  to  the  consti- 
tutional conditions  upon  which  the  right  of  suffrage  could  be  exer- 
cised. 

In  DeUs  v,  Kennedy,  6  N,  W.  Rep.,  246,  tne  Supreme  Court 
of  Wisconsin  say  : 

"  The  elector  possessing  the  qualifications  prescribed  by  the 
Constitution  is  invested  with  the  constitutional  right  to  vote  at  any 
election  in  this  State,  These  qualifications  are  explicit,  exclusive, 
and  unqualified  by  any  exceptions,  provisos  or  conditions,  and  the 
Constitution,  either  directly  or  by  implication,  confers  no  authority 
upon  the  legislature  to  change,  impair,  add  to  or  abridge  them  in 
any  respect.  *  *  *  No  registry  law  can  be  sustained  which 
prescribes  qualifications  of  an  elector,  additional  to  those  named  in 
the  Constitution,  and  a  registry  law  can  be  sustained  only,  if  at  all, 
as  providing  a  reasonable  mode  or  method  by  which  the  constitu- 
tional qualifications  of  an  elector  may  be  ascertained  and  deter- 
mined, or  as  r^ulating  reasonably  the  exercise  of  the  constitutional 
right  to  vote  at  an  election.  If  the  mode  or  method,  or  regula- 
tions, prescribed  by  law  for  such  purpose^  and  to  such  end,  deprive 
a  fully  qualified  elector  of  his  righ  to  vot<e  at  any  election,  without 
his  fault  and  against  his  will,  and  require  of  him  what  is  imprac- 
ticable or  impossible,  and  make  his  right  to  vote  depend  upon  a 
condition  which  he  is  unable  to  perform,  they  are  as  destructive  of 
his  constitutional  right,  and  make  the  law  itself  as  void,  as  if  it 
directly  and  arbitrarily  disfranchised  him  without  any  pretended 
cause  or  reason,  or  required  of  an  elector  qualifications  additional 
to  those  named  in  the  Constitution.  It  would  be  attempting  to  do 
indirectly  what  no  one  would  claim  could  be  done  directly." 

In  Riaon  d  al,  v.  larr,  24  Ark.,  161,  171,  the  Court  say : 

'^  The  right  of  those  having  the  constitutional  qualifications 
to  vote,  is  founded  in  the  fundamental  law  of  the  land,  and  cannot 
be  legislated  away.     The  right  of  suflrage  in  this  State,  if  not  an 
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inherent^  is  at  least  a  constitutional  right,  and  whoever  possesses 
the  required  qualification,  cannot  be  restrained  from  the  exercise  of 
that  right  except  by  the  alteration  of  the  Constitution ;  and  any 
Ia^y  infringing  upon  that  right  as  vested  by  the  Constitution  is  null 
and  void.  *  *  *  jf  ^he  legislature  cannot,  by  direct  legisla* 
tion,  prohibit  those  who  possess  the  constitutional  qualification  to 
vote,  from  exercising  the  elective  franchise,  that  end  cannot  be  ac- 
complished by  indirect  legislation.  The  legislature  cannot,  under 
color  of  regulating  the  manner  of  holding  elections,  which  to  some 
extent  that  body  has  a  right  to  do,  impose  such  restrictions  as  will 
have  the  eflPect  to  take  away  the  right  to  vote  as  secured  by  the 
Constitution.*' 

'  In  People  v.  Canady,  73  N.  C,  198,  it  was  held  that,  the  Con- 
stitution requires  thirty  days  residence  in  the  county  as  a  condition 
for  exercising  the  right  of  suffrage,  an  act  requiring  ninety  days 
residence  therein  was  unconstitutional. 

In  Quinn  v.  The  State,  35  Ind.,  485,  the  Court  say  : 

"  We  are  of  the  opinion  that  these  enactments  are  unconstitu- 
tional and  void.  The  Constitution  requires  only  that  the  person 
shall  be  a  resident  of  the  township  or  precinct,  in  order  to  entitle 
him  to  vote,  if  he  possesses  the  other  qualifications,  and  the  legisla- 
ture cannot  say  that  this  residence  shall  be,  or  shall  have  been,  for 
any  specific  length  of  time.  If  it  can  say  that  it  shall  require 
twenty  days  to  constitute  a  residence,  why  may  it  not  flay  that  it. 
shall  require  ninety,  or  thi'ee  hundred  and  sixty -five  days?" 

Cooley  says :  "All  regulations  of  the  elective  franchise,  how- 
ever, must  be  reasonable,  uniform,  and  impartial ;  they  must  not 
have  for  their  purpose  directly  or  indirectly  to  deny  or  abridge  the 
constitutional  right  of  citizens  to  vote,  or  unnecessarily  to  impede  its 
exercise ;  if  they  do,  they  must  be  declared  void." 

Oooley's  Const.  Lim.,  602. 

In  State  v.  Oonsiantine,  42  Ohio  St.,  437,  it  was  held  that  a 
statute  authorizing  the  election  of  four  members  of  a  police  board, 
but  denying  to  an  elector  the  right  to  vote  for  more  than  two  mem- 
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berSi  was  uncoDstitutional ;  tlie  elector  beiDg  by  the  ConstitutioQ 
^'  entitled  to  vote  at  all  elections.'^ 

The  principle  of  the  foregoing  cases  is  supported  and  illus- 
trated by  abundant  authority.  / 

suae  V.  Qmner,  34  N.  W.  Rep.,  499 ;  SUUe  v.  IhMe,  9  N.  W,, 
791 ;  Kinem  v.  WeUs,  11  N.  E.  Rep.,  916 ;  State  v.  Baker,  38  Wis., 
71 ;  Mmroe  v.  Oollins,  17  Ohio  St.,  666 ;  State  v.  WilHama,  5  Wis., 
308 ;  People  t?.  Jfayiiard,  15  Mich.,  463 ;  Paine  on  Ekctiona,  Sec- 
tion  340;  McCrary  on  Elections,  Sections  13,  17. 

The  legislature  having  no  constitutional  power  to  deny,  abridge 
or  embarrass  the  exercise  of  the  elective  franchise  by  any  direct 
legislation,  such  denial,  abridgment  or  embarrassment  cannot  con- 
stitutionally be  effected  through  indirect  legislation,  although 
directly  relating  to  other  subjects  than  the  right  of  suffrage. 

In  Cammings  v.  The  State  of  Missouri,  4  Wall.,  277,  it  was 
held  that  certain  provisions  of  the  Constitution  of  Missouri  requir- 
ing priests  and  clergymen,  in  order  to  preach  and  teach,  to  take  and 
subscribe  an  oath  that  they  had  not  committed  certain  penal  acts, 
although  in  form  imposing  merely  a  condition  upon  their  right  to 
exercise  their  profession,  were  in  substance  a  bill  of  attainder,  and 
as  such  forbidden  by  the  Constitution  of  the  United  States  and  void. 

In  Woodbridge  v.  City  of  Detroit,  8  Mich  ,  274,  306,  Chris- 
tiancy,  J.,  says : 

•'  Where  indirect  means  are  employed  to  accomplish  what  is 
forbidden  to  be  done  directly,  the  law  rejects  these  indirect  means^ 
as  of  no  validity,  and  treats  the  case  as  if  the  same  end  were  ob- 
tained by  direct  means.'* 

In  Parrotes  Chinese  Oise,6  Sawyer,  349,  382,  383,  Sawyer, 
J.,  says : 

'^  The  end  sought  to  be  attained  is  unlawful.  It  is  in  direct 
violation  of  our  treaty  stipulations  and  the  Constitution  of  the 
United  States.  The  end  being  unlawful  and  repugnant  to  the 
supreme  law  of  the  land,  it  is  equally  unlawful,  and  equally  in  vio- 
lation of  the  constitution  and  treaty  stipulations,  to  use  any  means. 
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however  proper,  or  within  the  power  of  the  State  for  lawful  pur- 
poses, for  the  attainment  of  that  unlawful  end,  or  accomplishment 
of  that  unlawful  purpose.  It  cannot  be  otherwise  than  unlawful 
to  use  any  means  whatever  to  accomplish  an  unlawful  purpose.     * 

*  *  And  whatever  form  the  law  may  take  on,  or  in  whatever 
language  be  couched,  the  court  will  strip  off  its  disguise,  and  judge 
of  the  purpose  from  the  manifest  intent  as  indicated  by  the  effect." 

•  In  Dames  w.  MoKeeby^  5  Nev.  369,  the  Court  say  : 

**  The  form  of  the  law  by  which  an  individual  is  deprived  of 
a  constitutional  right  is  immaterial.  The  test  of  its  constitutionality 
is  whether  it  operates  to  deprive  any  person  of  a  right  guaranteed 
or  given  to  him  by  the  Constitution.  If  it  does,  it  is  a  nullity — 
whatever  may  be  its  form.  Surely  a  law  which  deprives  a  person 
of  a  right  by  requiring  him  to  take  an  oath  which  he  cannot  take 
is  no  less  objectionable  than  one  depriving  him  of  such  right  in 
direct  terms.  To  make  the  enjoyment  of  a  right  depend  upon  an 
impossible  condition,  or  upon  tlie  doing  of  that  which  cannot 
legally  be  done,  is  equivalent  to  an  absolute  denial  of  the  right 
under  any  condition.  Tiie  effect,  and  not  the  language  of  the  law 
in  such  case,  must  determine  its  constitutionality.  It  would  not  be 
doubted  for  a  moment,  that  a  law  expressly  denying  the  elective 
franchise  to  any  person  upon  whom  the  Constitution  confers  it, 
would  be  unconstitutional.  Why,  then,  is  a  law  less  objectionable 
which,  although  not  expressly  and  directly,  yet  no  less  certainly 
denies  the  right?" 

The  provisions  of  the  legislation  of  1873  upon  which  the  de- 
fendants rely  add  to  the  constitutional  qualifications  of  electors,  un- 
necessarily impede  and  embarrass  the  enjoyment  of  the  right  of 
suffrage,  and  abridge  and  impair  that  right,  and  are  therefore  un- 
constitutional. 

Under  the  legislation  of  1873  all  delinquent  poll  taxables  who 
are  returned  as  such  must  be  dropped  from  the  assessment  list. 

The  allowance  to  the  collector  of  the  amount  of  their  taxes  as 
delinquent  extinguishes  them. 
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Those  who  have  failed  to  pay  their  poll  tax  and  are  returned 
as  delinquent  have  therefore  no  opportunity  thereafter  of  paying 
the  tax  for  the  preceding  year. 

They  have  no  opportunity  of  paying  a  poll  tax  for  the  year  in 
which  they  are  returned  as  delinquent^  because  their  names  are 
dropped  from  the  assessment  list. 

Thus  in  order  that  the  poll  taxable  may  comply  with  the  con- 
stitutional prerequisite  or  condition  by  the  payment  of  a  county 
tax  within  two  years  next  before  the  election,  it  is  necessary  that  he 
shall  pay  a  tax  by  the  first  Tuesday  in  March  next  before  the  elec- 
tion, viz  :  at  least  eight  months  before  the  election. 

His  constitutional  right  to  qualify  himself  to  vote  by  the  pay- 
ment of  a  tax  in  each  or  either  of  the  two  years  is  abridged,  in 
that,  instead  of  having  two  years  in  which  to  comply  with  the  pre- 
requisite or  condition,  he  is  restrained  to  sixteen  months. 

Again,  the  Constitution  in  requiring  that  the  elector  shall  pay 
county  tax,  '^  which  shall  have  been  assessed  at  least  six  months 
before  the  election,^^  clearly  intends  that  the  assessment  of  that  tax 
may  be  made  in  the  year  of  the  election. 

Yet  the  legislature  has  undertaken  to  prevent  the  poll  taxable 
from  exercising  the  right  of  an  elector  unless  he  has  paid  a  tax 
assessed  twenty  months  before  the  election. 

In  order  to  justify  the  legislation  of  1873  the  Constitution 
would  have  to  be  so  altered  as  to  read  thus :  "  having  within  two 
years  next  before  the  election  paid  a  county  tax,  which  shall  have 
been  assessed  at  least  six  months  before  the  election,  provided  he 
paid  a  county  tax  at  least  eight  monthA  before  the  election,  which  shall 
haoe  been  assessed  at  least  ttoerUy  months  before  the  election.'^ 

Bat  such  an  alteration  would  be  by  way  of  addition  to  the 
constitutional  qualifications  of  electors,  and  such  additions  are  be- 
yond the  power  of  the  l^islature. 

The  same  principle  which  would  permit  the  legislature  to  re- 
quire the  payment  of  a  tax  eight  months  before  the  election,  would 
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allow  it  to  require  such  payment  one  year  and  eleven  months  before 
the  election. 

The  l^islature  of  1873  was  neither  intended  or  calculated  to 
secure  and  facilitate  the  fair,  free,  orderly  and  convenient  conduct 
of  elections. 

On  the  contrary,  it  seeks  to  abridge,  impair  and  embarrass  the 
constitutional  right  of  citizens  to  enjoy  the  elective  franchise,  and 
strikes  at  the  most  vital  principle  of  a  republican  form  of  govern- 
ment, the  sovereignty  of  the  people. 

Tested  by  reason  and  authority  that  legislation  must  be  de- 
clared unconstitutional. 

The  provisions  of  the  legislation  of  1873  upon  which  the  de- 
fendants rely  are  violative  of  the  constitutional  guaranty  that  "  all 
elections  shall  be  free  and  equal,"  and  are  therefore  unconstitu- 
tional. 

Under  the  legislation  of  1873  elections  are  not  equal. 

The  Constitution,  regarding  substance  rather  than  form,  in 
providing  that  elections  shall  be  free  and  equal  demands  that  all 
citizens  belonging  to  the  class  in  which  the  whole  sovereignty  of 
the  State  practically  resides,  shall  not  only  have  the  right  to  vote 
after  complying  with  the  constitutional  prerequisites  or  conditions, 
but  also  the  right  to  comply  with  those  prerequisites  or  conditions. 

But  the  l^islation  in  question^  far  from  observing  the  consti- 
tutional rule  of  equality,  is  designed  and  operates  to  produce  the 
most  glaring  inequality. 

It  discriminates  between  those  citizens  of  the  voting  class  who 
are  property  owners,  and  those  citizens  of  that  class  who  do  not 
own  property. 

While  it  strikes  from  the  assessment  list  pole  taxables  who  are 
returned  as  delinquent,  it  retains  on  that  list  property  taxables  who 
are  in  default. 

It  discriminates  even  betwe^  poll  taxables  who  have  failed  to 
pay  their  tax ;  striking  from  the  assessment  list  those  whom  the 
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collector  choa»es  to  return  as  delinquent^  and  retaining  on  that  list 
those  whom  the  collector  prefers  not  to  so  return. 

It  makes  sport  of  the  principles  of  free-government,  ruthlessly 
destroying  both  the  freedom  and  equality  of  elections,  and  thereby 
grossly  violating  the  organic  law  of  the  State. 

It  is  therefore  submitted  that  the  provisions  of  the  legislation 
of  1873  upon  which  the  defendants  rely,  whether  considered  as  a 
fiscal  regulation  of  the  State,  or  as  a  regulation  of  the  elective 
franchise  or  its  exercise,  are  unconstitutional. 

The  provisions  of  the  l^islation  of  1873  upon  which  the  de- 
fendant's rely  being  unconstitutional,  the  defendant's  are  personally 
liable  in  this  action. 

An  unconstitutional  statute  is  a  nullity  and  cannot  afford  pro- 
tection to  any  person  acting  under  it. 

Cooley  on  Ootist.  Lim.,  188 ;  Brown  v,  Hummd,  6  Pa.  St.,  86 ; 
TayUjT  «.  Porter,  4  Hill,  140 ;  Kdly  v.  Bemia,  4  Gray,  83  ;  Astrom 
V.  Hammona,  3  McLean,  107 ;  Woolsey  v.  Dodge,  6  McLean,  142, 
146 ;  Sumner  v.  BeeUr,  50  Ind.,  341 ;  Ncrrtcm  v.  Shelby  County y  118 
U.  S.,  425,  442. 

The  legislation  in  question  being  absolutely  null  and  void,  the 
defendants  were  bound  under  the  laws  of  the  State  not  to  strike 
the  name  of  the  plaintiff  from  the  assessment  list,  but,  on  the  con- 
trary, to  retain  his  name  upon  that  list  and  assess  a  county  tax 
upon  him  for  1886. 

This  legal  duty  the  defendants  violated,  thereby  illegally  and 
wrongfully  denying  to  the  plaintiff^  his  right  to  qualify  himself  ta 
enjoy  the  right  of  an  elector,  and  as  a  necessary  result  illegally  and 
wrongfully  prevented  the  plaintiff  from  exercising  his  right  as  an 
elector. 

This  denial  of  right  to  the  plaintiff^  worked  a  legal  injury  U> 
him,  for  which  damages  are  recoverable  in  this  action. 

For  the  wrongfiil  deprivation  of  the  citizen  of  the  right  to 
vote,  or  prevention  of  his  exercise  of  that  right,  is  an  actionable 
injury. 
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Ashby  V.  WhUe,  2  Ld.  Raymond,  938,  963,  958. 

In  Lincoln  t?.  Hapgood  etai.,  11  Mass.,  350,  it  was  held  that 
an  action  would  lie  for  the  refusal  to  receive  the  vote  of  a  qualified 
elector. 

The  function  which  the  defendants  were  legally  bound  to  dis- 
ohar^e,  in  continuing  the  name  of  the  plaintiff  on  the  assessment 
list  and  assessing  a  county  tax  against  him,  was  in  no  sense  discre- 
tionary, judicial  or  quasi  judicial ;  but  was  purely  ministerial. 

Persons  exercising  ministerial  functions  are  liable  for  injuries 
done  by  them  under  an  unconstitutional  statute ;  nor  does  the  fact 
that  they  are  public  officers  shield  them  from  liability. 

Aatrom  v.  Hammond,  3  McLean,  107. 

And  whenever  a  ministerial  officer  is  charged  by  law  with  the 
performance  of  a  certain  duty,  though  due  primarily  to  the  public, 
and  through  his  malfeasance,  misfeasance  or  nonfeasance  with  re- 
spect to  that  duty,  an  injury  results  to  an  individual  who  has  a 
special  interest  in  the  proper  performance  of  such  duty,  the  officer 
is  liable  in  damages. 

Heniy  v.  The  Mayor  of  Lyme,  5  Bing.,  91 ;  Hover  v.  Bark- 
koof,  44  N.  Y.,  113 ;  Clark  v.  Miller,  54  N.  Y.,  528. 

In  dark  v.  Miller,  supra,  the  Court  say : 

"  A  ministerial  officer  charged  by  statute  with  an  absolute  and 
certain  duty,  in  the  performance  of  which  an  individual  has  a  spec- 
ial interest,  is  liable  to  an  action  if  he  refuses  and  omits  to  perform 
it." 

Therefore,  whether  the  provisions  of  the  l^islation  of  1873 
upon  which  ths  defendants  rely  lye  considered  unconstitutional  as  a 
regulation  of  taxation,  or  as  a  regulation  of  the  elective  franchise 
or  its  exercise,  or  unconstitutional  upon  both  grounds,  the  defend- 
ants are  personally  liable  to  the  plaintiff  in  this  action. 

John  H.  Rodney  and  Oeorge  Gray,  for  defendants  : 

The  enactment  of  the  provision  for  dropping  the  names  of 
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delinquents  from  the  assessment  list,  and  of  excluding  names  so 
dropped  for  the  period  of  twelve  months  as  contained  in  Section 
1,  *of  Chapter  372  of  Delaware  Laws,  is  valid  and  constitutional. 


Synopsis  of  Constitutional  and  Statutory  Provisions. 

In  order  to  clearly  present  the  question  at  issue  before  the  Court, 
it  is  thought  advisable  to  submit  the  various  steps  and  processes  to 
be  taken  before  any  one  can  be  qualified  as  an  elector.  The  Con- 
stitution requires  two  distinct  qualifications ;  (1)  residence  in  the 
State  for  one  year  and  in  the  County  for  one  month  before  the 
election,  and  (2),  payment,  within  two  years  next  before  the  elec- 
tion, of  a  county  tax  which  shall  have  been  assessed  at  least  six 
months  before  the  election.  With  the  first  of 'these  qualifications 
we  have  nothing  to  do  in  this  case.  In  order  to  acquire  the  second 
qualification,  the  elector  must  comply  with  the  Statutory  provisions 
respecting  the  assessment  and  collection  of  taxes. 

The  law  provides  that  there  shall  be  every  four  years,  a 
general  assessment  of  persons  and  property,  and  every  year  a 
special  assessment  of  the  persons  of  those  liable,  who  have  arrived 
at  the  age  of  twenty-one  years  since  the  preceding  assessment,  or 
who  have  come  to  reside  in  the  hundred,  or  who  have  been  before 
omitted. 

Rev.  Code,  Ch.  11,  Sees.  2  and  3. 

Following  this,  by  Chapter  371,  Vol.  14,  Laws  of  Del.,  the 
assessor  is  required  to  post  the  assessment  list  so  made  by  him  in 
at  least  five  public  places  of  the  hundred,  and  at  the  same  time, 
places,  and  in  the  same  manner,  he  shall  give  notice  that  he  will 
attend  at  the  place  of  holding  the  general  election  in  the  said  hun- 
dred on  a  day  named  in  the  said  notice  between  certain  hours 
therein  named  to  correct  any  errors  in  his  assessment,  and  for  the 
purpose  of  assessing  any  person  who  may  have  been  omitted. 

It  then  becomes  his  duty  to  add  to  the  assessment  the  names 
of  all  persons  who  shall  appear  before  him  and  prove  their  right 
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tb  be  assessed,  with  a  penalty  for  the  non-performaDce  of  this 
duty. 

By  Section  17  of  Chapter  10,  such  assessor  shall  return  his 
assessment  to  the  Levy  Court  on  the  first  Tuesday  of  February. 

By  Sec.  6  of  Chapter  371  aforesaid,  it  is  made  unlawful  for 
the  Levy  Court,  or  any  member  thereof,  to  take  from  the  assess- 
ment returned  to  said  Levy  Court  by  any  assessor  the  name  of  any 
person  appearing  thereon. 

By  the  same  section  the  Levy  Court  are  authorized  to  add  to 
the  assessment  list  the  name  of  any  person  making  personal  appli- 
cation and  proving  his  right  to  be  so  assessed,  subject  to  this  pro- 
vision for  the  addition  of  names  omitted ;  and  the  list  so  returned 
to  the  Levy  Court  is  final. 

The  Levy  Court  then  proceeds  to  ascertain  the  amount  which 
is  necessary  to  be  raised  by  taxation  for  the  ensuing  year  and  ap- 
portion and  lay  the  taxes  for  the  same  by  assessment  in  the  several 
hundreds.     Rev.  Code,  Ch.  8,  Sec.  18. 

The  Levy  Court  is  required  to  meet  on  the  first  Tuesday  in 
March  for  business  connected  with  the  assessment;  Ch.  8,  Sec.  11, 
and  the  assessment  is  required  to  be  entirely  completed  by  the  last 
day  of  March,  and  no  additions  can  be  made  to  it  thereafter. 

After  completing  the  assessment  and  laying  the  taxes  the  Levy 
Court  is  required  to  issue  a  duplicate  to  the  collector  on  or  before 
the  first  Tuesday  in  April.     Sec.  18. 

The  duties  of  the  collector  are,  within  thirty  days  after  he 
shall  have  received  Lis  duplicate,  to  give  public  notice  by  advertise- 
ment in  the  manner  prescribed  by  law,  stating  his  place  of  resi- 
dence or  of  business  and  his  readiness  to  receive  the  taxes ;  and, 
also,  in  the  month  of  January  in  each  year,  again  to  give  notice  as 
aforesaid.  It  is  the  duty  of  the  collector  then  to  return  to  the 
Levy  Court  as  delinquents  the  names  of  all  persons  who  did  not 
appear  and  pay  their  taxes. 

Rev.  Code,  Ch.  8,  Sec.  21.   • 

On  the  collector  making  an  affidavit  that  he  has  given  the 
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DoticeB  as  aforesaid,  it  becomes  the  duty  of  the  Levy  Court  to  allow 
the  said  collector^  as  delinquencies,  the  taxes  uncollected  by  him, 
and  the  law  provides  that  the  names  of  such  delinquents  shall  be 
dropped  from  the  assessment  list  by  the  Levy  Court,  and  shall  not 
be  placed  thereon  again  for  a  period  of  tweWe  months  from  and 
after  the  date  of  such  allowance.  It  is  this  provision  which  is 
called  in  question  in  this  suit. 

From  this  brief  synopsis  it  appears,  and  must  be  borne  in 
mind  in  this  suit,  that  the  system  of  laws  which  provides  for  the 
assessment  and  collection  of  taxes,  has  a  two-fold  aspect. 

Its  primary  purpose  is  the  raising  of  revenue,  but  the  pay- 
ment of  a  tax  being  a  constitutional  pre-requisite  for  voting,  it  is 
under  these  revenue  laws  that  the  right  of  voting  is  acquired. 

It  is  with  the  latter  function  of  this  machinery  that  we  have 
now  specially  to  deal,  but  in  determining  the  power  of  the  Legis- 
lature over  the  whole  subject  it  must  not  be  overlooked  that  their 
passage  is  an  exercise  of  that  most  unlimited  of  all  the  Sovereign 
powers  of  a  State — the  power  of  taxation. 

A  law  will  not  be  declared  unconstitutional  unless  it  appears 
to  the  Court  to  be  so,  clearly  and  beyond  a  reasonable  doubt. 

Judge  Cool6y  well  states  the  caution  required  in  declaring 
laws  unconstitutional  when  he  says,  "  The  moment  a  court  venture 
to  substitute  its  own  judgment  for  that  of  the  Legislature,  in  any 
case  where  the  constitution  has  vested  the  Legislature  with  power 
over  the  subject,  that  moment  it  enters  upon  a  field  where  it  is  im- 
possible to  set  limits  to  its  authority,  and  where  its  discretion  alone 
will  measure  the  extent  of  its  interference," 

"  The  rule  of  law  upon  this  subject  appears  to  be,  that,  except 
where  the  constitution  has  imposed  limits  upon  the  legislative 
power  it  must  be  considered  as  practically  absolute,  whether  it 
operate  according  to  natural  jastioe  or  not  in  any  particular  case. 
The  courts  are  not  the  guardians  of  the  rights  of  the  people  of 
the  State,  except  as  those  rights  are  secured  by  some  constitutional 
provision  which  comes  within  the  judicial  cognizance.    The  pro- 
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tection  against  unwise  or  oppressive  legislation  within  constitutional 
bounds,  is  by  an  appeal  to  the  justice  and  patriotism  of  the  repre- 
sentatives of  the  people.  If  this  fail^  the  people  in  their  sovereign 
capacity  can  correct  the  evil ;  but  courts  cannot  assume  their  rights. 
The  judiciary  can  oijly  arrest  the  execution  of  a  statute  when  it 
conflicts  with  the  constitution.  It  cannot  run  a  race  of  opinions 
upon  points  of  right,  reason,  and  expediency  with  the  law-making 
power." 

Cooky  QmsL  I  Am.,  167  (2d  Ed.) ;  Eakin  v.  BauA,  12  S.  &  R., 
330,  340;  People  v.  BlodgeU,  13  Mich.,  127, 161 ;  Sears  v.  ChUreU, 
5  Mich.,  250,  253;  People  v.  Gallagher,  4  Mich.,  243;  Tyler  v. 
People,  8  Mich.,  319,  333. 

Courts  ought  not  to  declare  a  law  unconstitutional  unless  its 
repugnance  to  the  constitution  is  direct  and  clear. 

Bnu^v.  Schuyler,  4  Oilman,  (Ills.)  221,  272;  People  v.  Mar- 
shall, 1  lb.,  672 ;  Lane  v.  Dorman,  3  Scam.,  238,  240. 

Presumption  is  in  favor  of  constitutionalty.  To  authorize  a 
court  to  declare  otherwise,  its  repugnance  to  the  Constitution  must 
clearly  appear. 

Hawthorn  v.  People,  109  Ills.,  302, 307 ;  Foster  v.  Essex  Bank, 
16  Mass.,  245,  269. 

The  question  whether  a  law  be  void  for  its  repugnancy  to  the 
constitution,  is,  at  all  times,  a  question  of  much  delicacy,  which 
subject  seldom,  if  ever,  to  be  decided  in  the  affirmative,  in  a  doubt- 
ful case.  *  *  *  *  By|.  j^  jg  jj^^  ^  subject  of  im- 
plication and  vague  conjecture  that  the  legislature  is  to  be  pro- 
nounced to  have  transcended  its  powers,  and  its  acts  to  be  con- 
sidered void.  The  opposition  between  the  constitution  and  the 
law  should  be  such  that  the  judge  feels  a  clear  and  strong  convic- 
tion of  their  incompatibility  with  each  other." 

FleUtur  u.  Peck,  6  Cranch.,  87,  128 ;  Ex  parU  McOoUcm,  1 
Cow.,  564;  Clark  v.  The  People,  26  Wend.,  598  (1841  overruling 
case  of  People  v.  Bam.,  23  Wend.,  414,) ;  Fletcher  v.  Peek,  6 
Cranch,  128 ;  Cochran  v.  Van  Sorley,  20  Wind.,  382 ;  Peopk  v. 
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MorreU,  21  Wend.,  584;  Oib^on  v.  Ogden,  9  Wheat,  188;  6 
Cranch,  188 ;  1  Cowen,  564 :  NetoM  v.  People^  3  Seld,  109. 

While  we  coosider  that  the  provisions  of  the  Constitution  of 
the  United  States  have  no  relation  to  this  case,  yet  anticipating  any 
claim  that  the  provision  of  law  in  question  is  obnoxious  to  one  of 
the  recent  amendments,  it  may  be  proper  to  refer  to  the  construc- 
tion of  those  amendments  by  the  Supreme  Court  of  the  United 
States.  It  will  be  convenient  to  dispose  of  this  subject  before  con- 
sidering the  relation  of  the  act  in  question,  to  the  Constitution  of 
the  State. 

That  Court  has  settled  the  principle  that  the  Constitution  of 
the  United  States  has  no  relation  to  the  right  of  voting  in  the 
States,  except  to  secure  that  right  against  any  denial  or  abridge- 
ment on  account  of  race,  color  or  previous  condition  of  servitude. 

The  line  of  decisions,  on  the  construction  of  the  Fourteenth 
and. Fifteenth  Amendments  is  clearly  to  the  effect  that  the  former 
has  no  relation  to  the  right  of  suffrage,  and  the  latter  only  that 
above  indicated. 

The  first  elaborate  examination  of  the  Fourteenth  Amendment 
was  in  the  Slaughter  House  cases,  and  it  was  then  determined  that 
citizenship  of  the  State  and  of  the  United  States  are  different,  and 
depend  on  different  characteristics  and  circumstances  in  the  in- 
dividual. 

It  was  also  expressly  held  that  the  privileges  and  immunities 
secured  by  the  Fourteenth  Amendment,  are  those  belonging  to 
citizenship  of  the  United  States,  and  not  to  that  of  the  State. 

Slaughter  House  cases,  16  Wall.,  86,  74,  76. 

Soon  after  the  same  Court  decided  that  suffrage  was  not  con- 
ferred by  the  Fourteenth  Amendment ;  that  the  United  States  has 
no  voters  of  its  own  creation,  and  that  suffrage  is  not  a  privilege  or 
immunity  of  citizenship  of  the  United  States,  either  originally  or 
under  the  Fourteenth  Amendment. 

Minor  V.  EapperseU,  21  Wall.,  162,  170,  173. 

The  same   principle  had  been   determined  by   Mr.   Justice 
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Blatchford,  before  the  last  decision,  in  the  Circuit  Court  of  the 
United  States  at  New  York. 

U.  S.  V.  Anthony,  11  Blatchf.,  200. 

The  words  privileges  and  immunities  had  been  long  before  ac- 
curately defined  and  their  scope  determined  by  Mr.  Justice  Wash- 
ington, and  his  definition  was  approved  and  adopted  by  the  Supreme 
Court  in  The  Slaughter  House  cases,  16  Wall,  at  page  75,  and  the 
Court  refers  to  its  prior  approval  of  the  same  in  Ward  v.  The  Stale 
of  Maryland,  4  Wall,  430.  The  Court  then  clearly  expressed  the 
opinion  that  the  Fourteenth  Amendment  did  not  add  anything  to 
the  words  "  privileges  and  immunities  "  as  contained  in  the  original 
constitution.  Judge  Washington's  characterization  of  these  terms 
is  in.     (hrjield  v.  CaryeU  4  Wash.  C.  C,  380. 

In  a  later  one  of  the  same  line  of  cases  it  was  held  that  the 
Fifteenth  Amendment  of  the  Constitution  of  the  U.  S.,  does  not 
confer  the  right  of  suifrage  on  any  one.  Its  sole  effect  is  to  pre- 
vent the  States  from  giving  preference  to  one  citizen  over  another 
on  account  of  race,  color,  or  previous  condition  of  servitude. 

United  States  v.  Reese,  92  U.  S.,  214,  217. 

The  right  of  suffrage  is  not  a  necessary  attribute  of  national 
citizenship ;  but  only  exemption  from  discrimination  in  the  exer- 
cise of  that  right  on  account  of  race,  etc.,  is  an  attribute  of  national 
citizenship. 

U.  S.  Oruikshank,  92  U.  S.,  642;  556. 

The  right  to  vote  comes  from  the  States  and  has  not  been 
granted  or  secured  by  the  Constitution  of  U.  S.    lb.,  556. 

In  Ex  parte  Yarbrough,  110  U.  8.,  651,  the  syllabus  states 
that  U.  S.  V.  Reese  is  qualified  and  explained.  The  qualification  is 
only  that  in  case  of  States  from  whose  Constitutions  the  word 
^^  white "  had  not  been  stricken  out,  the  Fifteenth  Amendment 
does  in  fact  confer  the  right  of  suffrage  on  negroes  by  striking  out 
the  word  "  white/^ 

This  qualification  does  not  affect  this  case. 

Constitutional  provisions,  respecting  the  qualificatioi/  of  voters, 
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are  usually  brief  and  free  from  detail.  It  follows  then  of  neces- 
sity that  the  details  must  be  provided  for  by  law,  and  the  courts 
have  accorded  to  the  Legislatures  a  large  d^ree  of  discretion  with 
respect  to  such  legislation.  Indeed  it  is  absolutely  necessary  to  do 
so. 

The  general  principle  is  that  the  Legislature  has  power  to 
make  laws  for  the  regulation  of  elections  and  that  by  so  doing  it 
does  not  add  any  new  qualification  for  voting  or  abridge  the  con- 
stitutional rights  of  the  elector. 

'^  While  it  is  true  that  the  JLegislature  cannot  add  to  the  con- 
stitutional qualifications  of  electors,  yet  it  must  devolve  upon  that 
body  to  establish  such  regulations  as  will  enable  all  persons  entitled 
to  the  privilege  to  exercise  it  freely  and  securely,  and  exclude  all 
who  are  not  entitled  from  improper  participation  therein.'" 

ChoUy  on  Ccrnat  lAm.,  6  1,  (2d  Ed.) 

Among  other  matters  which  are  treated  as  within  the  consti- 
tutional power  to  regulate  elections,  the  most  important  is  to  ascer- 
tain who  are  the  legal  voters.  This  is  usually  done  by  what  are 
called  registration  laws,  which  probably  afford  the  best  analogy  for 
the  purposes  of  this  case. 

A  law  providing  for  the  registration  of  electors  is  a  constitu- 
tional exercise  of  legislative  power.  Such  a  provision  "  deprives 
no  one  of  his  right,  but  is  only  reasonable  regulation  under  which 
the  right  may  be  exercised." 

Cbofey  Const.  Lim.,  602;  Capen  v.  Foster^  12  Pick,  485; 
People  V.  Koppkhom^  16  Mich.,  343, 

A  law  providing  for  the  close  of  the  registration  of  electors 
on  a  certain  day  before  the  election  and  depriving  unregistered 
electors  of  their  vote  is  constitutional. 

Oipen  V.  Foster,  12  Pick,  485;  Daggett  v.  Hudson^  43  Ohio 
St.,  648;  People  v.  Hoffnumy  116  Ills.,  587. 

Under  our  existing  laws  every  person  having  the  right,  has 
an  equal  opportunity  to  qualify  himself  to  vote.     If  he  fail  to  do 
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80^  it  is  by  his  own  neglect  or  omission^  and  his  disfranchisementy 
if  it  occur,  is  voluntary. 

StaU  V.  HUmarUd,  21  Wis.,  574, 578 ;  i^ate  v.  Baker,  38  Wis., 
71,  85,  87. 

But  apart  from  these  considerations,  we  now  approach  the  real 
questions,  upon  which  this  case  hinges  and  must  be  decided,  and 
they  arise  under  the  general  powers  of  the  Legislature  over  the 
matter  of  taxation.  It  must  be  conceded,  that  the  Act  of  Assembly 
in  question,  does  not  contravene  in  terms,  any  express,  or  explicit 
provision  of  the  Constitution.  It  remains  therefore  to  be  con- 
sidered, whether  there  is  to  be  derived  from  the  Constitution  any 
implied  restriction,  upon  the  otherwise  absolute  power  of  the 
Legislature,  over  the  matter  of  taxation.  To  examine  this  intel- 
ligently let  us  see  where  the  right  to  assess  and  collect  taxes  is 
reposed. 

The  right  to  levy  and  collect  taxes   is  in  the  Legislature 

AH  sovereign  power  is  inherent  in  the  people,  acting  through 
the  Legislature,  except,  when  expressly  restricted  by  the  Constitu- 
tion ;  the  Constitution  of  a  State,  being  a  limitation  and  not  a  grant 
of  power. 

Oooley  on  Const  Lim,,  87. 

In  this  respect  diflFering  from  the  Federal  Constitution,  which 
confers  legislative  powers,  only  to  the  extent  express  grants  contained 
therein. 

The  power  of  taxation  is  an  incident  of  sovereignty,  and  is 
co-extensive  with  that  of  which  it  is  an  incident. 

Cooley  on  Const  Lim.,  479 ;  Cooley  on  Taxaiiony  3  and  4. 

In  its  very  nature  it  acknowledges  no  limit,  and  the  only 
security  against  abuse  must  be  found  in  the  responsibility  of  the 
Legislature  which  imposes  the  tax,  to  the  constituency  who  are  to 
pay  it.  The  judicial  cannot  prescribe  to  the  Legislative  depart- 
ment of  the  government,  limitations  upon  the  exercise  of  its 
acknowledged  power. 

Cooley  on  Taxation,  3  and  4 ;     Veazie  Bank  v.  8  Wall,  508, 
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633 ;  Carroll  v.  Perry y  4  McLean^  25 ;  Weston  v.  Charleston,  2 
Peters,  449 ;  Lane  Co.  v.  Oregon,  7  Wall,  71,  77;  McCuUough  p- 
Maryland,  4  Wheat,  316,  428. 

Therefore  the  Court  cannot  by  any  construction  place  a  limit 
upon  it. 

In  the  exercise  of  this  sovereign  power  the  legislature  can 
prescribe  what  class  of  person  and  property  shall  be  taxed,  and 
what  property  and  what  class  of  persons  shall  be  exempt. 

Brewer  Brick  Co.  v.  Inhabitants  of  Brewer,  62  Maine,  ^. 

There  is  nothing  in  the  Constitution  of  the  State  of  Dela- 
ware, which  interferes  with  or  limits  the  exercise  of  this  sovereign 
right  in  the  legislative  body.  What  then  is  the  true  extent  and 
dcope  of  the  provisipn  in  question  ?  The  Constitution  makes  no 
provision  for  the  assessment  or  collection  of  a  tax  but  merely  re- 
stricts the  right  to  vote  such  persons  as  shall  have  paid  certain  tax ; 
the  amount  and  character  of  this  tax,  the  persons  affected,  and  all 
the  details  being  left  to  the  unrestricted  action,  and  descretion  of 
the  L^islature. 

"  With  respect  to  the  mode  of  exercising  the  taxing  power  the 
Legislature  is  invested  with  entire  discretion." 

HUliard  TaxaUm,  3 ;  Hill  v.  Higdon,  5  Ohio  (St.),  243,  245. 

The  imposition,  modification  and  removal  of  taxes,  and  the 
exemption  of  property  therefrom,  is  an  ordinary  exercise  of  the 
power  of  State  Sovereignty. 

Oilman  v.  8hd>oygan,  2  Black.,  510. 

The  taxing  power  of  a  State  is  one  of  its  attributes  of  Sover- 
eignty. 

Unum  Pac.  R.  R.  Co.  v.  Panislou.,  18  Wall.,  5 ;  Erie  R.  R. 
Co.  V.  Penn.,  21  Waft.,  492. 

So  long  as  a  State  by  its  laws  prescribing  the  mode  and  sub- 
ject of  taxation,  does  not  violate  any  express  provision  of  the  Con- 
stitution, the  Courts  can  afford  no  relief  however  unjust,  oppressive 
or  onerous  those  laws  may  be. 
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The  mode  of  enforcing  payment  of  taxes  is  wholly  within 
legislative  control. 

WUherspom  v.  Duncan,  4  Wall,  210. 

The  tax  which  the  plaintiff  alleges  he  was  prevented  from 
paying,  by  reason  of  his  non-assessment,  was  confessedly  a  "  poll  '^ 
or  personal  tax. 

The  whole  system  of  taxation  being  for  revenue,  the  assess- 
ment is  a  list  of  taxables,  a  listing  of  those  liable  to  pay  tax,  and 
in  no  sense  a  registration  of  voters.  That  this  is  so,  is  shown  by 
the  fact,  that  unnaturalized  persons,  non-residents,  corporations  and 
women  are  so  assessed  or  listed,  and  called  upon  to  pay  taxes. 

The  assessment  of  a  poll  tax  is  rarely  resorted  to  in  the  system 
of  taxation,  and  in  this  State  is  peculiarly  the  creation  of  the  legis- 
lature, entirely  independent  of  the  Constitution  or  any  of  its  pro- 
visions. In  no  sense  can  the  provision  of  the  Constitution  be  con- 
sidered mandatory  that  such  a  tax  (the  one  in  question  in  this  suit)^ 
should  be  laid  or  collected  in  order  to  perfect,  and  protect  the  right 
of  suffrage. 

This  being  so,  the  plaintiff^  will  be  compelled  to  take  the 
anomalous  position,  that  although  this  unusual  tax  exists  only  by 
legislative  action,  it  would  be  unconstitutional  for  that  body  to 
repeal  the  law  providing  for  its  payment,  because  then  all  but 
property  holders  would  be  unable  to  meet  the  constitutional  re- 
quirement to  exercise  the  right  of  suffrage.  But  this  tax,  depend- 
ing on  legislative  action  alone  for  its  existence,  can  undoubtedly  be 
extinguished  by  it,  showing,  therefore,  that  the  payment  of  such  a 
tax  is  not  secured  as  a  constitutional  right, — although  if  in  exist- 
ence and  paid  would  bring  the  elector  within  the  constitutional 
limitation,  as  indeed  would  the  payment  or  fcny  other  county  tax 
imposed  by  the  same  authority. 

There  can  therefore  be  no  implication  of  a  prohibition  in  the 
Constitution  upon  the  legislature's  repealing  a  tax  law,  which  it 
had  full  power  to  epact  or  to  refrain  from  enacting. 

A  poll  tax  is  not  the  only  county  tax,  the  payment  of  which 


Digitized  by  VjOOQIC 


FRIESZLEBEN  v.  SHALLCROSS  et^al.  55 

ABOUMENTS. 


may  qualify  a  voter.  The  payment,  directly  or  indirectly  of  a  tax 
assessed  on  real  estate  or  certain  personal  property  is  a  qoalification 
under  the  Constitution. 

State  V.  Livingstone,  1  Houst.  Crime  Cases,  109. 

The  proposition  to  which  we  come  therefore  is,  That  the  Con- 
stitution, in  making  the  payment  of  cT  county  tax  one  of  the  quali- 
fications of  a  voter  has  referred  to  a  condition  collateral  to,  and 
^ aliunde^'  of  any  constitutional  provisions  and  one  which  mast  be 
controlled  and  can  be  changed  or  modified  by  the  Greneral  Assembly 
as  the  sole  depositary  of  all  legislative  power  inherent  in  a  sover- 
eign people  not  denied  or  restricted  by  the  Constitution  of  this 
State  or  of  the  United  States.  Assuming  therefore,  that  the  matter 
of  the  assessment  and  collection  of  taxes  is  a  matter  of  revenue — 
that  there  is  no  express  constitutional  provision  for  the  payment  of 
a  poll  tax,  that  the  legislature  having  created  that  tax,  has  power 
to  abolish  it,  and  that  the  utmost  duty  of  the  legislature  is  to  pro- 
vide a  county  tax,  and  that  the  power  of  that  .body  in  the  matter 
of  taxation  is  supreme,  it  follows  that  any  such  regulation  as  is 
provided  in  the  Act  of  Assembly  in  question  although  incidentally 
it  may  have  the  efiect  complained  of,  in  this  suit,  is  no  violation  of 
the  fundamental  law,  and  certainly  not  so  palpable  and  flagnant  as 
would  warrant  the  tlourts  in  pronouncing  it  unconstitutional. 

Sharplesa  v.  Phila.j  9  Harris,  147 ;  Ruber  v.  Rile}/,  3  P.  F. 
Smith,  315. 

The  Legislature  through  its  agents  the  Levy  Courts  in  each 
county,  have  exclusive  and  sole  power  over  the  tax  assessments, 
and  can  prescribe  what  rules  shall  govern  in  their  preparation. 

Having  the  power  _  to  repeal  the  law  relating  to  poll  assess- 
ments in  toto  a  fortioriy  it  is  a  proper  exercise  of  the  legislative 
function,  to  provide  for  the  purging  of  the  tax  lists,  of  all  that 
class  of  delinquents,  who  after  full  and  public  notice  have  failed  to 
pay  their  taxes.  The  provisions  of  the  law  in  question  are  for  the 
removal  from  the  lists  in  question,  of  the  whole  of  a  certain  class, 
whose  right  to  pay  such  tax  is  not  secured  by  any  Constitutional 
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provision,  and  upon  which  the  right  of  suffrage  does  not  solely  or 
necessarily  depend. 

As  illustrative  of  (what  is  indeed  undisputed)  the  right  of  the 
Legislature  as  expressed  through  the  Levy  Court,  it  may  be  men- 
tioned, that  this  latter  body  has  (by  Act  of  Assembly)  exercised 
unquestioned  the  right  upon*  the  return  of  a  tax  payer  as  delin- 
quent, to  direct  his  tax  to  be  extinguished,  although  this  action  has 
the  effect  of  preventing  him  from  paying  the  tax  for  that  year  and 
thus  reducing  the  Constitutional  limitation. 

Having  this  iwwer  over  the  collection  or  payment  of  a  tax,  a 
fortiori  they  would  have  it  over  the  assessment. 

The  Constitutional  qualification  of  an  elector  was  not  intended 
and  did  not  in  its  terms  contemplate  an  unchanged  or  unchangeable 
condition  of  laws,  nor  by  any  construction  express  or  implied,  does 
it  impose  a  limit  upon  the  essential  powers  of  future  legislatures  to 
assess  and  levy  taxes  as  exigencies  might  require,  nor  to  regulate 
the  amount  and  character  and  mode  of  collection  of  the  same. 

PaJUerson  v.  Barlow,  60  Penna.  St,  81. 

The  legislature  therefore  having  created  a  "  poll "  or  personal 
tax,  (for  by  no  construction  can  it  be  derived  from  any  Constitu- 
tional provision)  must  have  the  undoubted  right  to  repeal  it,  (as  we 
have  already  said)  in  toto;  and  having  the  legal  right  of  regulat- 
ing and  prescribing  rules  for  the  assessment  of  taxables,  it  follows 
that  the  legislative  action  in  reference  to  delinquent  tax  payers  is 
within  the  purview  of  the  sovereign  power  of  that  body,  and  in- 
fringes upon  no  Constitutional  right  of  such  delinquent. 

The  motives  of  the  law  making  power  cannot  be  brought  in 
question  nor  the  policy  of  the  act  impugned.  It  may  be  corrupt  5 
in  fact  work  injustice,  and  yet  is  not  to  be  condemned  on  these 
grounds. 

The  Courts  are  judges  and  not  law  makers.  The  doubt  as 
to  the  intention  of  the  legislators,  does  not  regard,  nor  can  it  be 
referred  to  the  motives  prompting  the  passage  of  an  act ;  for  over 
that  the  judges  have  no  right  of  control. 
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Sedwiek  CbnsL  v.  State  Law,  194;  Ex  parte  Nemnany  9  Cal., 
512 ;  Bradshaw  v.  OUy  of  Omaha,  1  Neb.,  29. 

No  inquiry  upon  the  subject  of  the  motives  of  the  legislature 
can  be  allowed. 

Horpending  v.  Haight,  39  Cal.,  202;  see  also  Wright  vjDe- 
freen,  8  Ind.,  208;  McOMough  t?.  Staie,  11  Ind.,  431;  Slaie  v. 
Hayes,  49  Mo.,  604, 

The  motive  and  intent  are  distinct.  The  intention  is  to  be 
gathered  from  the  words  of  the  Act,  and  may  properly  be  the  sub- 
ject of  construction  by  the  Court,  the  motive  of  the  lawmakers  is 
not  a  proper  subject  of  inquiry. 

Whik  it  is  considered,  by  the  defendants  that  the  act  in  ques- 
tion is  a  .proper  and  just  exercise  of  the  legislative  discretion,  in 
regard  to  the  arrangement  and  procedure,  for  the  assessment  and 
collection  of  taxes,  and  that  no  criticism  can  be  made  upon  it,  upon 
the  ground  of  its  unreasonableness,  or  that  it  Works  any  injustice, 
the  above  principles  and  authorities  are  presented  to  the  Court,  to 
sustain  the  position  that  the  motives  influencing  its  passage  (should 
there  be  an  attempt  to  impugn  them)  are  not  a  proper  subject  of 
consideration. 

In  conclusion,  the  defendants  recapitulate  the  following  points : 

1.  That  the  Court  will  with  great  caution  and  reluctance  de- 
cide that  an  Act  of  the  Legislature  is  void,  only  doing  so,  when  it 
is  in  flagrant  and  palpable  repugnance  to  the  fundamental  law, — 
the  motives  of  the  Legislature  not  to  be  drawn  in  question. 

2.  That  there  is  no  provision  of  the  Constitution  requiring 
the  levy  and  collection  of  the  tax  in  question  in  this  suit. 

3.  That  the  reference  in  the  Constitution  to  the  payment  of  a 
county  tax,  under  certain  conditions  as  a  qualification  to  vote,  is  to 
a  matter  which  has  been  left  in  the  absence  of  Constitutional  in- 
hibition or  restriction,  under  the  control  of  the  Legislature,  wherein 
all  l^islative  power,  not  inhibited  or  restricted  by  the  Constitution 
18  reposed.  So  that  in  requiring  the  payment  of  a  county  tax,  as 
one  qualification  of  a  voter  the  Constitution  prescribes  a  condition 
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that  is  collateral  to  and  outside  of  an  provision  of  itself,  but  is  de- 
pendant for  its  existence  and  r^ulation,  on  the  sovereign  will  of 
the  people,  acting  through  their  Legislature,  as  established  in  their 
scheme  of  government. 

4.  That  a  poll  tax  is  not  the  only  tax  the  payment  of  which, 
will,  under  the  Constitution,  constitute  a  qualification  for  voting, 
and  that  such  a  tax  as  well  as  the  whole  matter  of  revenue  and 
taxation,  depends  for  its  existence,  upon  the  legislative  will,  and  a 
fortiori  is  its  modification,  and  regulation,  as  to  assessment  and  col* 
lection  within  legislative  control. 

But  aside  from  the  question  of  the  competence  of  the  l^isla- 
ture,  to  regulate  absolutely  and  exclusively  the  assessment  and  col- 
lection of  county  taxes,  we  maintain,  that  if  this  law  is  looked  at 
merely  as  a  law  to  regulate  the  right  of  suffrage,  in  other  words,  as 
a  registration  law,  that  it  is  not  obnoxious,  to  fair  and  just  criti- 
cism, because  it  is  reasonable  in  its  requirements,  deprives  no^  one 
of  the  right  of  qualifying  as  a  voter,  who  uses  ordinary  diligence, 
and  takes  care  that  he  is  on  the  assessment  lists,  the  ensuing  year 
by  paying  the  tax  legalUy  assessed  for  the  preceding  year. 

It  is  proper  before  closing  this  brief  to  call  attention  to  the 
liability  of  the  defendants  in  this  case  in  any  view  of  the  law.  If 
the  law  were  unconstitutional  the  injury  complained  of  was  not 
worked  by  dropping  the  plaintiff^  from  the  assessment  list  but  by 
the  refusal  of  the  assessor  to  assess  him,  for  a  period  twelve  months 
thereafter. 

Acting  under  the  existing  laws  the  defendants  are  protected. 

McCrary  on  ElectionSy  Chap.  8,  Sec.  264 ;  People  v.  Solomon, 
Am.  Law  Reg.  vol.  9,  232 ;  State  v.  Carroll^  Amer.  Law  Reg.  vol. 
12  N.  S.,  165  and  179. 

CoMEGYS,  C.  J.  The  questions  presented  in  the  arguments  of 
this  case  by  the  counsel  of  the  plaintiff  are  many ;  but  they  are  all 
within  the  scope  of  those  made  by  the  case  stated,  and  questions 
reserved  thereon,  which,  in  effect,  are   whether  the  l^islation  of 
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this  state  in  1873,  set  forth  in  counsel's  briefs,  is  a  valid  exercise  of 
l^islative  power;  and,  if  not,  whether  the  defendants  are  liable  to 
the  plaintiff  in  dacnages  in  hb  action. 

In  order  to  properly  comprehend  and  decide  the  first  question, 
it  is  necessary — at  least  I  think  it-will  be  useful — to  go  back  into 
the  political  history  of  the  state,  or  rather  of  the  territory  of  which 
it  is  composed,  and  ascertain  what,  down  to  the  time  of  the  Revo- 
lutionary War,  was  the  law  with  regard  to  the  suffrage,  or  right  to 
vote  for  public  officers  at  elections.  Before  doing  this,  it  will  be 
well  that  a  proper  understanding  should  obtain  in  regard  to  the 
participation  of  men  in  the  government  they  are  under ;  that  is, 
the  power  of  deciding  by  ballot,  at  elections  held  for  that  purpose, 
who  shall  administer  public  affairs. 

It  is  not  directly  denied  on  behalf  of  the  plaintiff — in  fact,  it 
is  conceded — that  the  power  to  use  the  ballot  is  one  of  those  de- 
rived from  government,  or  the  political  society  in  which  the  elector 
resides.  At  the  same  time  the  contention  here  is  the  outgrowth  of 
the  idea  that  the  primary  object  of  government  is  universality  of 
electorate.  It  is,  of  course,  entirely  consistent  with  the  hopes  of 
most  men,  .members  of  a  political  body,  (as  one  of  the  states  of  the 
Union,)  that  every  person  recognized  by  society  as  acting  8^li  juris 
should  participate  in  the  ballot ;  and  all  such,  it  is  believed,  are 
accorded  that  privilege.  But  in  this  state,  as  no  doubt  in  most  of 
the  others,  it  is  conferred  only  upon  the  condition  of  contributing 
to  the  support  of  the  government.  The  paramount  duty  of  organ- 
ized society  is  not  to  make  the  use  of  the  ballot  "  firee  "  to  every 
such  person,  but  to  provide  the  means  for  its  own  sustenance,  which 
is  done  by  taxation,  and,  after  that,  but  altogether  subordinate  to 
it,  however,  to  secure  to  the  payer  of  taxes,  not  the  mere  taxable, 
the  privilege,  or  "  right,"  as  it  is  generally  called,  to  vole  at  elec- 
tions. There  is  no  natural  right  to  vote.  It  is  one  conferred  by  a 
community  at  large  upon  certain  of  its  members,  which  implies  the 
power  and  authority  to  withhold  it  from  others.  The  whole  idea 
of  our  original  government — that  before  1776 — wasjhat  only  those 
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who  paid  taxes  should  vote ;  not  that  all  should  vote,  but  only 
those  who  helped  to  support  the  government.  It  was  a  privilege 
conferred  upon  such,  and  such  only.  They  were  the  freemen,  out 
of  whose  body,  in  the  public  aggr^ate  mass,  the  public  officers, 
particularly  the  legislative  council  and  assembly,  were  to  be  chosen. 
Those  who  had  real  estate  were  rated  upon  it,  and  such  as  had  not 
were  assessed  upon  the  poll. 

It  is  a  great  mistake  to  suppose  that  the  first  law  for  a  poll- 
tax,  as  alleged  by  plaintiff's  counsel  in  argument,  was  the  act  of 
1796.  The  fact  is  that  before  William  Penn  came  to  America,  to 
take  possession  of  the  territory  granted  him  by  Charles  II,  (March, 
1681,)  he  promulgated  a  "  frame  "  of  government  tor  his  province 
of  Pennsylvania,  and  a  Code  called  "  Laws  Agreed  upon  in  Eng- 
land,^' which  latter  defines  those  who  are  to  be  considered  as  free- 
men to  use  the  ballot.  In  the  language  of  the  '*  frame,"  by  the 
second  clause  or  paragraph,  the  freemen  were  to  choose  the  pro- 
vincial council,  and,  by  the  fourteenth,  the  members  of  the  general 
assembly.  There  is,  however,  no  definition  therein  of  a  "freeman.** 
The  date  of  this  is  the  25th  of  April,  (then  the  second  month,) 
1682.  On  thfc  following  5th  of  May,  the  latter  rescript  was  passed, 
which  in  the  second  clause  defines  the  term  "  freeman,*'  used  in  the 
former  and  in  the  first  clause  of  the  latter,  in  the  following  words: 
"  Second,  That  every  inhabitant  of  said  province  [Pennsylvania] 
that  is  or  shall  be  a  purchaser  of  one  hundred  acres  of  land,  or  up- 
wards, his  heirs  and  assigns,  and  every  person  who  shall  have  paid 
his  passage,  and  taken  up  one  hundred  acres  of  land  at  one  penny 
an  acre,  and  have  cultivated  ten  acres  thereof,  and  every  person 
that  hath  been  a  servant  or  bondsman,  and  is  free  by  his  service, 
that  shall  have  taken  up  fifty  acres  of  land,  and  cultivated  twenty 
thereof,  and  every  inhabitant,  artificer,  or  other  resident  in  the  said 
province  that  pays  scot  aud  lot  to  the  government,  shall  be  deemed 
and  accounted  a  freeman  of  said  province ;  and  every  such  person 
shall  be,  and  may  be,  capable  of  electing,  or  being  elected,  repre- 
sentatives of  the  people  in  provincial  council  or  general  assembly 
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in  the  said  provinoe.'^  These  documents  are  to  be  found  in  a  com- 
pilation of  the  laws  established  by  the  Duke  of  York,  and  by  the 
Penn  government,  also,  made  by  authority  of  the  state  of  Pennsyl- 
vania, labeled  "Duke  of  York's  Book  of  Laws,  1676-1682" 
and  the  "Charter  and  Laws  of  the  Province  of  Pennsylvania, 
1683-1700,"  pp.  93-101. 

In  the  "  act  of  union  "  by  which  the  counties  which  now  form 
this  state  were,  by  the  desire  of  the  inhabitants,  annexed  by  Penn 
(who  had  become  enfeoffed  of  them  by  deed  of  the  Duke  of  York,, 
who  succeeded  his  brother,  Charles  II.,  as  James  II.)  to  his  prov- 
ince of  Pennsylvania,  those  inhabitants  were  guaranteed  to  be  gov- 
erned by  the  same  laws,  and  to  enjoy  the  same  privil^es,  in  all  re- 
spects, as  the  inhabitants  of  Pennsylvania,  etc.  Freemen  ^in  the 
counties  were  then  the  same  as  freemen  in  the  province ;  that  is, 
those  who  paid  "  scot  and  lot,"  or  "  customary  contribution  laid 
upon  all  subjects  according  to  their  ability,"  as  it  is  defined  by  the 
lexicographer,  Bailey.  The  date  is  7th  of  December,  1682.  Id. 
104.  On  the  same  date  as  the  "  act  of  union,"  Penn,  '•  with  the 
advice  and  consent  of  the  deputies  of  the  freemen  of  this  province 
and  counties  aforesaid,"  (the  Delaware  counties,)  enacted  what  is 
called  "  The  Great  Laws,  or  Body  bf  Laws,"  by  chapter  58  of 
which  it  is  providal  as  follows :  "  And,  that  elections  may  not  be 
corruptly  managed,  upon  which  the  present  and  future  good  of  the 
province  so  much  depends,  be  it,"  etc.,  "  that  all  elections  of  mem- 
bers or  representatives  of  the  people  and  freemen  of  the  province 
of  Pennsylvania,  and  territories  annexed,  [now  Delaware,]  to  serve 
in  the  assembly  thereof,  shall  be  free  and  voluntary ;  and  that  the 
elector  that  shall  receive  any  reward  or  gift,  in  meat,  drink, 
moneys,  or  otherwise,  shall  forfeit  his  right  to  elect ;  and  such  per- 
son as  phall  give,  promise,  or  bestow  any  such  reward,  as  aforesaid, 
to  be  elected,  shall  forfeit  his  election,  and  be  thereby  incapable  to 
serve  as  aforesaid;  and  the  assembly  shall  be  sole  judges  of  the 
regularity  or  irregularity  of  the  election  of  the  members  thereof." 

In  chapter  127  following,  it  is  enacted  in  these  words :  "  And^ 
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to  the  end  that  due  provisions  be  made  to  defray  the  i*eqiii8ite 
charges  incident  to  the  public  business  and  service  of  this  prov- 
ince, and  territories  thereof,  be  it  enacted,"  etc.,  "  that  the  charges 
of  each  county  shall  be  made  up  in  open  court  by  the  respective 
magistrates  thereof;  and  that  every  such  court  shall  have,  and 
hereby  hath,  power  to  assess  and  lay  such  taxes  upon  the  county  as 
shall  defray  the  same,  so  that  it  be  equal,  aud  according  to  propor- 
tion ;  and  that  the  one-half  of  the  said  tax  to  be  paid  shall  be 
raised  upon  land,  the  other  half  by  the  poll,  on  the  male  from  six- 
teen to  sixty  years  of  age,  and  that  all  such  persons  who  hold  land 
within  the  province  and  territories  thereof,  and  do  not  reside  there- 
in, and  so  incapable  of  giving  that  attendance,  and  yielding  that 
service^  to  the  public,  as  those  that  live  therein,  shall  pay  to  all 
public  taxes  for  such  lands  so  held  by  them  one-half  more  than 
residents  pay  for  the  same  portion." 

On  the  20th  of  October,  1691,  William  and  Mary  took  the 
government  of  the  provhice  and  territories  (the  Delaware  counties) 
into  their  own  hands.  In  this  state,  on  dispossession  of  Penu,  they 
appointed,  as  captain  general  and  governor,  Benjamin  Fletcher ; 
one  of  the  first  acts  of  whose  administration  was  to  procure  the 
passage  of  a  law  for  granting  a  penny  in  the  pound  to  the  sover- 
eigns, towards  the  support  of  the  government  under  him.  The 
fourth  dause  of  the  act  provides  that  the  tax  shall  be  a  charge  upon 
real  and  personal  estate  for  a  year  only,  and  then  declares  (hat  '*all 
freemen  within  this  province  and  territories  as  have  been  out  of 
their  servitude  by  the  space  of  six  months,  and  shall  not  be  other- 
wise rated  by  this  act,  nor  worth  one  hundred  pounds,  shall  pity 
unto  the  use  aforesaid  the  sum  of  six  shillings  per  head,  with  a 
proviso  that  our  chief  proprietary  and  his  late  deputies  shall  not  be 
assessed  or  otherwise  chargeable  by  virtue  of  this  act.*^  Id.  221 , 
222.  By  section  17  of  this  act,  (the  law  about  counties  levies,)  it 
i§  provided  that  the  grand  jury  shall  present  any  sum  necessary  to 
be  raised,  either  for  the  paying  of  any  public  debt,  or  other  occa- 
sion for  the  public  utility  of  the  county,  *'and  the  justices  [of  the 
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quarter  sessions]  to  make  the  rate  or  assessment,  which  shall  be 
raised  in  the  same  manner  as  moneys  are  by  the  sessions  agreed  to 
be  raised  for  the  support  of  the  government,  viz.,  after  the  rate  of 
one  penny  per  pound  [upon  property]  and  six  shillings  upon  the 
poll."     Id.  233. 

William  Penn  was  restored  to  the  government  of  his  province 
and  territories  by  William  and  Mary  in  the  sixth  year  of  their 
reign,  (21st  October,  1693,)  and  appointed  his  nephew,  William 
Markham,  his  deputy,  who,  with  the  advice  and  consent  of  the 
council  and  representatives  of  the  province  and  territories,  passed 
an  act  or  body  of  laws,  the  first  clause  of  which,  after  the  preamble 
defines  the  term  "  freemen,"  (that  is,  those  who  were  to  vote  for 
council  and  assemblymen,)  as  follows :  '^  That  no  inhabitant  of  this 
province  or  territories  shall  have  right  of  electing  or  being  elected 
as  aforesaid  unless  they  be  free  denizens  of  this  government,  and 
are  of  the  age  of  twenty-one  years  of  age  or  upwards,  and  have 
fifky  acres  of  land,  ten  acres  whereof  are  seated  and  cleared,  or  be 
otherwise  worth  fifty  pounds  lawful  money  of  this  government, 
clear  estate,  and  have  resident  within  this  government  for  the  space 
of  two  years  next  before  such  election."  Id.,  247.  By  this  law, 
Penn  made  the  electoral  qualification  one  entirely  of  property.  In 
the  second  chapter  of  the  enactment  is  ^'  An  act  for  raising  the  rate 
of  one  penny  per  pound,  and  six  shillings  per  head,  upon  such  as 
are  not  otherwise  rated  thereby,  to  ba  employed  by  the  government 
for  the  time  being  as  is  hereinafter  limited  and  appointed ;"  the 
^lacting  section  of  which  fixes  the  rate  for  housekeepers,  and  then 
provides  that  all  males  within  this  province  and  territories  of  this 
act  who  have  been  free  of  their  servitude  by  the  space  of  six 
months,  and  shall  be  above  the  age  of  21  years,  being  worth  £72 
and  upwards,  shall  be  assessed  and  pay  after  the  rate  of  1  penny 
per  pound  clear  estate  as  aforesaid,  and  that  such  of  the  said  males 
only  as  be  not  worth  £72  shall  pay  six  shillings  per  head.  In  1704 
the  separation  between  the  territories  and  the  province  took  place ; 
and  thereaflber  they  had  separate  legislative  bodies,  though  under 
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the  lieutenant  governors  of  the  Penn  proprietorship  of  the  province 
as  long  as  the  rule  of  the  family  lasted,  that  is,  down  to  the  Revo- 
lutionary War.  The  first  declaration  of  those  entitled  to  vote,  of 
electing  and  being  elected,  after  the  separation  .was  made  by  an  act 
of  the  7th  George  II.,  (1736,)  passed  by  the  then  Lieut.  Gk)v. 
Patrick  Gordon,  "  by  and  with  the  advice  and  consent  of  the  rep- 
resentatives of  the  freemen  of  the  said  counties,  [New  Castle,  Kent 
and  Sussex  on  Delaware,]  in  general  assembly  met,''  etc.,  which  in 
its  second  section  confines  the  suffrage  to  property  holders  by  this 
language  :  '^  Provided,  always,  that  no  inhabitants  of  this  govern- 
ment shall  have  right  of  electing  or  being  elected  as  aforesaid  un- 
less he  or  they  be  natural  born  subjects  of  Great  Britain,  or  be 
naturalized  in  England,  or  in  this  government^  or  in  the  province 
of  Pennsylvania,  and  unless  such  person  or  persons  be  of  the  age 
of  twenty- two  years  or  upwards,  and  be  a  freeholder  or  freeholders 
in  this  government,  and  have  fifty  acres  of  land  or  more  well  set- 
tled, and  twelve  acres  thereof  cleared  and  improved,  or  be  other- 
wise worth  forty  pounds  lawful  money  of  this  government  clear 
estate,  and  have  been  resident  therein  for  the  space  of  two  years 
before  such  election."     1  Laws  Del.,  146. 

There  is  no  other  act  relating  to  the  qualification  of  elector  in 
the  colonial  period.  In  the  yea^  1797  an  act  of  the  general  assem- 
bly of  the  state  was  passed  which  established  a  different  rule  from 
that  then  prevailing  for  assessipg  the  polls  of  freemen,  that  is,  the 
personal  rate.  This  fixed  it  at  not  more  than  £1,000  of  the  then 
currency,  nor  less  than  £200.  This  is  the  act  erroneously  supposed 
to  have  first  created  the  poll-tax.  Hall's  Dig.'  Laws  Del.,  390- 
In  the  revision  of  1852  the  phraseology  is  changed,  the  highest 
rate  of  poll  tax  being  $2,700,  the  equivalent  of  £1,000,  and  the 
lowest  $140,  the  virtual  equivalent  of  £50,  Delaware  currency. 
Such  is  the  law  of  the  state  at  this  day. 

From  this  review  of  the  law  which  has  always  prevailed  here 
in  regard  to  the  qualification  of  voters,  two  things  seem  to  be  clear, 
— that  is,  that  the  right  to  vote  was  conditional  altogether  ui^on  the 
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payment  of  taxes  previously  assessed,  (''  soot  and  lot/'  as  tersely 
expressed  in  the  homely  but  perfectly  well  understood  language  of 
the  ancient  enactments,)  and  that  the  poll-tax  was  adopted  100 
years,  at  least,  before  1797,  for  those  who  had  no  property.  Under 
the  old  system,  there  could  be  no  privilege  of  voting  by  any  with- 
out payment  of  tax,  without  each  man  paying  his  part  towards  the 
support  of  government.  The  theory  then  was  that  no  man  should 
enjoy  the  privilege  of  voting  for  public  officers  unless  he  paid  for 
it,  by  adding  the  requirement  of  tax  upon  him  to  the  general  con- 
cession for  the  maintenance  of  the  state.  The  privilege  was  con- 
ditional upon  his  doing  that  in  some  form,  voluntary  or  by  com- 
pulsion. ''  Pay  your  tax,  and  you  may  vote,"  said  the  law ;  which 
shows  that  it  was  only  upon  compliance  with  a  condition  that  a 
citizen  could  cast  a  ballot.  All  arguments,  therefore,  which  are 
the  oflspring  of  any  notion  of  inalienable  right,  sacred  right,  inde- 
feasible right,  have  no  place  in  this  discussion.  The  right  to  vote 
was,  in  the  old  time  as  now,  conditional  upon  several  things, — 
citizenship,  majority  of  age,  payment  of  county  rates  and  levies. 
It  was  and  is  but  a  privilege  or  right  mb  conditione ;  and  those 
who  fixed  the  terms  of  it  were  strangers  to  any  other  idea  than 
quid  pro  quo, — ''scot  and  lot.''  Such  .modern  ideas  as  manhood 
sufirage^  (if  by  that  be  meant  a  suffrage  becaiuse  of  full  age,)  ballot 
for  all,  and  slavery  without  the  ballot,  were  properly  left  to  be 
evolved  out  of  the  consciousness  of  visionary  theorists,  with  aspi- 
rations for  a  state  of  society  dreamt  of  only  by  those  who  would 
substitute  our  poor  humanity  for  the  great  creator. 

The  law  of  7th  George  II.,  (1736,)  continued,  as  that  fixing 
the  qualification  of  voters,  until  the  constitution  of  the  state,  of 
1792,  was  made;  for  that  of  the  20th  September,  1776,  (1  Laws 
Del.  App.,  83,)  expressly  provides  that  "  the  right  of  suffrage  in 
the  election  of  members  of  both  houses  shall  remain  as  exercised 
by  law  at  present j"  etc.  Article  5.  In  the  former  the  right  is 
thus  defined.  Article  4,  §  1 :  "  All  elections  of  governor,  senators 
and  representatives  shall  be  by  ballot ;  and,  in  such  elections,  every 
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white  freeman  of  the  age  of  twenty-one  years,  having  resided  in 
the  state  two  years  next  before  the  election,  and  within  that  time 
paid  a  state  or  county  tax,  which  shall  have  been  assessed  at  least 
six  months  before  the  election,  shall  enjoy  the  right  of  an  elector, 
and  the  sons  of  persons  so  qualified  shall,  between  the  ages  of 
twenty-one  and  twenty-two  years,  be  entitled  to  vote,  although  they 
shall  not  have  paid  taxes."  Const.  1792,  (1  Laws  Del.,  38.)  The 
latter  clause  of  the  article  was  a  new  feature  introduced  into  the 
canon  of  electoral  qualification.  In  the  year  1831  a  state  conven- 
tion was  held  to  revise  the  constitution  of  1792.  By  it,  elections 
were  made  biennial  instead  of  annual,  and  the  electoral  qualifica- 
tion was  modified  by  this  language :  "  In  such  elections  every  free 
white  male  citizen  of  the  age  of  twenty-two  years  or  upwards, 
having  resided  in  the  state  one  year  next  before  the  election,  and 
the  last  month  thereof  in  the  county  where  he  offers  to  vote,  and 
having,  within  two  years  next  before  the  election,  paid  a  county 
tax  which  shall  have  been  assessed  at  least  six  months  before  the 
election,  shall  enjoy  the  right  of  an  elector;  and  every  free  white 
male  citizen  of  the  age  of  twenty-one  years  and  under  the  age  of 
twenty-two  years,  having  resided  as  aforesaid,  shall  be  entitled  to 
vote  without  payment  of  any  tax :  provided,  that  *  *  * 
no  idiot  or  insane  person  or  pauper,  or  person  convicted  of  a  crime 
deemed  by  law  a  felony,  shall  enjoy  the  right  of  an  elector,"  etc. 
Bev.  Code  1874,  pp.  xxxii.,  xxxiii.  This  change  extended  the 
time  for  payment  of  tax  to  two  years  before  the  election,  to  conform 
it  to  the  biennial  system  of  elections ;  allowing  all  men  between  21 
and  22,  having  the  residential  qualification,  to  vote  without  pay- 
ment of  tax,  confined  the  tax  to  county  rates,  and  excluded  the  in- 
sane, paupers,  and  persons  convicted  of  felony.  This  constitutional 
qualification  continues  in  force  to  this  day, — nearly  60  years  firom 
the  time  of  its  enactment.  Under  the  old  system  of  taxation  pro- 
vided in  the  sixth  section  of  the  ^^  act  concerning  the  levy  court," 
etc.,  (Hall's  Dig.,  576,)  the  general  rate  of  persons  and  personal 
property  continued  for  6,  and  the  assessment  of  real  estate  for  12 
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years.  Afterwards  the  former  was  reduced  to  4  years,  (Rev.  Code 
1874,  p.  85,)  and  by  a  subsequent  ameDdment,  that  of  real  estate, 
which  before  had.  been  first  12  and  then  8  years,  was  reduced  to  4, 
also,  (18  Laws,  c.  294;)  so  that  the  assessments  of  persons  and 
personal  property  and  real  estate,  are  now  uniform  as  to  duration. 
By  the  law  in  force  prior  to  the  year  1843,  upon  the  allowance 
by  the  levy  court  to  a  collector,  in  its  settlement  with  him  at  the 
March  session,  of  a  party  upon  his  duplicate  as  a  delinquent,  the 
practice  ^^as  to  drop  bis  name  from  the  assessment  list ;  and  it  re- 
mained off  until  the  next  general  assessment  of  persons  and  per- 
sonal property,  when  it  was  restored.  This  was  in  virtue  of  the 
rule  that  a  condition  once  shown  to  exist  is  presumed  to  continue 
until  the  contrary  be  established.  If  the  statute  had  not  provided 
that  there  should  be  a  general  assessment  of  persons  and  personal 
property,  (quoad  ante,)  the  name  would  have  remained  off  the  list 
until  the  delinquent  had  himself  applied  to  have  it  restored,  which 
would  not,  of  course,  have  been- done  without  some  proof  that  the 
condition  no  longer  existed;  and,  in  accordance  with  this  presump- 
tion, a  collector  was  allowed  two  years  to  collect  the  taxes  on  his 
duplicate,  (copy  of  the  assessment  list,  with  calculation  of  tax,) 
and  no  more.  Then  the  tax  was  treated  as  extinguished  entirely. 
Hall,  Dig.,  380.  But  it  was  discovered  that  collectors,  in  their  zeal 
to  promote  the  interest  of  the  political  party  to  which  they  owed 
their  appointment,  were  in  the  habit,  aAer  the  expiry  of  the  two 
years,  of  allowing  the  taxes  more  than  two  years  old  of  delin- 
quents on  their  own  sides,  or  on  any  other  side^  provided  they 
would  vote  the  ticket  of  the  collector's  party,  to  be  paid,  with  a 
view  of  qualifying  them  to  vote.  As  the  collector's  receipt  was 
evidence  of  right  to  vote,  there  was  no  gainsaying  it,  without  resort 
to  the  records  of  the  levy  court,  which  was  impracticable.  To 
prevent  this  fraud  upon  the  election  law,  which  contemplated,  not 
the  payment  of  taxes  allowed  as  delinquent,  and  thus  extinguished 
in  fact,  but  payment  of  existing  rates,  the  l^islature,  at  the  session 
of  1843^  passed  an  act  entitled  ^^  An  act  to  amend  the  election  laws 
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of  the  State  of  Delaware,"  In  the  followiDg  words,  (Act  9th,  vol. 
646 :)  "  Whereas,  it  is  highly  important  to  preserve  the  elections  . 
in  their  parity,  and  to  secure  the  confidence  of  the  people  in  the 
integrity  of  those  who  'conduct  them,  therefore,  *  *  * 
Sec.  2.  And  be  it  further  enacted  by  the  authority  aforesaid,  that, 
for  the  purpose  of  preventing  frauds  by  the  pretended  receipt  of 
old  taxes,  and  by  the  antedating  of  receipts  for  tax,  that  no  col- 
lector in  this  state  shall  collect  any  tax  upon  his  duplicate  after  two 
years  from  the  date  of  his^waraant^but  that  after  the  lapse  of  two 
years  from  such  date  every  such  tax  shall  be  extinguished,  and  no 
collector  shall  have  power  to  give  a  receipt  therefor.  And  it  is 
hereby  further  enacted  and  declared,  that  every  tax  which  shall 
have  been  returned  and  r^ularly  allowed  by  the  levy  court  as  de- 
linquent shall  be,  and  the  same  is,  utterly  extinguished,  and  no 
collector,  or  other  person  in  his  name,  shall  have  power  to  collect 
the  same,  or  give  a  receipt  therefor,  and  any  receipt  given  for  such 
tax  shall  be  void ;  and  if  any  collector  shall  receive  any  such  tax, 
or  give  a  receipt  therefor,  contrary  to  the  provisions  of  this  section, 
or  shall  fraudulently  antedate  or  post-date  any  tax  receipt,  or  shall 
use  any  other  fraud  in  giving  such  receipt,  he  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  on  conviction  thereof  by  indictment, 
shall  forfeit  and  pay  to  the  state  a  fine  of  one  hundred  dollars,  and 
shall  also  forfeit  and  pay  to  any  person  who  will  sue  for  and  re- 
cover the  same  the  further  sum  of  one  hundred  dollars,  with  costs 
of  suit.  The  levy  court  shall  examine  and  settle  the  delinquent 
lists  of  each  collector  at  its  meeting  in  March  every  year,  and  make 
allowance  of  delinquents.  Upon  the  allowance  of  any  delinquency^ 
the  name  of  such  delinquent  shall  be  struck  from  the  assessment 
list,  and  also  from  the  collector's  duplicate,  and  shall  not  be  again 
restored  until  the  delinquent  is  again  lawfully  assessed.  Sec.  3. 
And  be  it  further  enacted  by  the  authority  aforesaid,  that  the 
assessors  for  each  hundred  in  this  state,  in  the  year  eighteen  hun- 
dred and  forty-four,  and  in  every  year  thereafter,  shall  make  and 
complete  the  assessment  for  their  respective  hundreds  by  the  fifteenth 
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day  of  January,  and  shall,  on  or  -before  the  twenty-third  day  of 
said  month,  publish,  by  posting  in  at  least  five  of  the  most  public 
places  in  such  hundred,  a  list  of  the  names  of  the  persons  assessed, 
arranged  in  alphabetical  order,  setting  down  separately  the  amounts 
assessed  as  real,  personal,  and  capitation,  or  poll,  tax,  and  carrying 
out  the  aggregate  amount  so  assessed  against  each  name,  and  shall 
at  the  same  time,  and  at  the  same  places,  and  in  the  same  manner, 
give  notice  that  they  will  attend  at  the  place  of  holding  the  general 
election  in  such  hundred  on  the  last  Saturday  in  said  month,  from 
the  hour  of  ten  o'clock  a.  m.  until  the  hour  of  five  o'clock  p.  m., 
for  the  purpose  of  correcting  any  errors  which  may  then  be  shown 
to  him  by  any  resident  of  such  hundred  in  his  assessment,  and  for 
the  purpose  of  assessing  any  such  resident  as  he  may  have  omitted. 
And  additions  to,  and  corrections  of,  the  said  assessment  lists,  may 
also  be  made  by  the  levy  court  and  court  of  appeal  in  session  at 
any  stated  or  regularly  adjourned  session  of  the  said  court  before 
the  first  day  of  April  in  any  year.  No  assessment  shall  be  made 
after  the  last  day  of  March,  nor  shall  any  alteration  of  the  assess- 
ments be  made  after  that  time,  except  in  the  lawful  allowance  of 
delinquencies.  If  any  assessor,  collector,  clerk  of  the  peace,  or 
other  person,  shall  fraudulently  add  to,  or  take  from,  the  said  as- 
sessments, as  finally  settled  by  the  levy  court  at  its  last  session  in 
March,  such  person  shall  be  guilty  of  a  misdemeanor,  and,  on  con- 
viction thereof  by  indictment,  shall  forfeit  and  pay  to  the  state  a 
fine  of  five  hundred  dollars.'        *         *         *  » 

The  preambles  to  the  first  and  second  sections  show  the  motive 
and  purpose  of  the  legislature ;  the  latter  being  that  above  ascribed 
to  it.  As  corroborative  of  the  allegation  above  made,  that  the  pay- 
ment of  existing  rates  by  a  party  offering  to  vote  was  contemplated, 
it  is  only  necessary  to  refer  back  to  the  statute  already  cited  from 
HalPs  Dig.,  573,  where,  near  the  close  of  the  fourth  section,  will 
be  found  this  language  in  relation  to  the  returns  of  the  assessors  of 
the  assesHments,  correction  of  them  by  the  court,  etc. :  "  And,  in 
the  year  in  which  a  general  rate  of  persons  and  valuation  of  per- 
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sonal  property  only  shall  be  returnedy  the  list  [assessment  lipt]  shall 
contain  the  names,  in  alphabetical  order,  of  all  the  persons  upon 
the  assessment  list  of  the  hundred  whose  personal  property  shall  be 
valued,  or  personal  rate  imposed ;  and  such  list  shall  specify  the 
personal  rate,  and  the  number  of  slaves,  and  their  valuation,  and 
the  valuation  of  the  personal  property,  and  the  total  amount  of  the 
rate  and  valuation,  and"  in  all  other  years  [i.  e.,  years  other  than 
those  of  general  assessment  of  persons  and  personal  property,  then 
six  years  apart]  the  list  shall  contain  only  additions  or  alterations 
that  shall  have  been  made  to  or  of  the  assessment  list  of  the  hun- 
dred/^ etc.  By  the  sixth  section  of  the  same  act  it  is  provided 
"  that  the  assessor  of  each  hundred  shall  annually  rate  the  persons 
of  those  liable  to  such  rate,  who  have  arrived  to  the  age  of  twenty- 
one  years  since  the  making  of  the  assessment  of  the  preceding 
year,  or  who  shall  come  to  reside  in  the  county,  or  who  shall  before 
have  been  omitted,  and  personal  property  acquired  by  bequest," 
etc.  Here  there  is  no  provision  for  the  restoration  of  delinquents 
to  the  assessment  list.  Having  been  dropped  from  the  general  list 
by  the  uniform  usage  of  the  levy  court,  by  force  of  the  presump- 
tion quoted,  they  were  not  to  be  again  rated  until  a  new  general 
assessment  was  made.  The  l^lity  of  the  practice  was  unques- 
tioned. The  objection  to  one  offering  to  vote,  that  he  was  not  on 
the  ^'  levy  list  '^  as  it  was  called  in  common  speech,  was  fatal  to  his 
application,  unless  he  could  show,  before  the  constitution  of  1831, 
the  payment  of  a  state  or  county  tax  within  a  year  which  had  been 
assessed  six  months  before  the  election  at  which  he  offered  to  vote, 
or,  since  that  time,  the  payment  within  two  years  of  a  county  tax 
assessed  six  months  also  before  the  election.  The  purpose  of  the 
act  of  1843  was  to  expressly  require  what  had  been  always  there- 
tofore held  to  be  the  law  with  respect  to  delinquents,  with  that,  in 
addition,  of  preventing  the  pretended  receipt  of  old  taxes,  etc.- 
The  theory  had  always  been,  without  dispute,  to  that  time,  by  the 
men  of  any  party,  that  delinquency  was  exclusion  from  the  assess- 
ment until  another  general  assessment  of  persons  and  personal 
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property  was  niade,  when  the  law  required  that  they  should  be  put 
on  the  list  again. 

The  act  of  1843  stood  unchallenged  upon  the  statute-book 
until  the  year  1847,  when  a  supplement  to  it  was  pa&sed,  the  second 
section  of  which  provides  as  follow :  "  That  it  shall  b3  the  duty  of 
each  of  the  assessors  of  this  state,  in  the  annual  assessments  for 
their  respective  hundreds,  according  to  the  law  of  this  state,  to 
assess  all  such  persons  as  may  have  been  returned  and  allowed  as 
delinquents  at  any  session  of  the  levy  court  preceding  the  period 
fixed  by  the  act  to  which  this  is  a  supplement,  for  the  completion 
of  his  assessment :  provided,  such  persons  reside  at  the  time  in  the 
hundred  for  which  he  is  assessor.  And  any  resolution  or  order  of 
the  levy  court,  in  either  of  the  counties  of  this  state,  adverse  to  the 
provisions  of  this  act,  be,  and  the  same  is  hereby,  declared  null 
and  void ;  and  any  practice  authorizing  the  said  assessors  to  omit 
the  assessment  of  such  delinquents  until  the  period  of  the  assess- 
ment of  persons  and  personal  property  next  following  the  time 
when  such  persons  shall  have  been  allowed  as  delinquents  be,  and 
the  same  is  hereby,  directed  to  be  discontinued."  Volume  10,  p. 
171.  Though  not  doing  so  in  terms,  this  act  virtually  repealed 
that  portion  of  the  original  act  of  1843  which  provided  diflferently 
with  respect  to  delinquents ;  but  there  is  no  suggestion  or  hint  in 
it  that  the  repealed  feature  of  the  latter  act  was  in  any  sense  hostile 
to  the  constitutional  provisions  concerning  the  privily  of  suffrage. 
It  therefore  should  be  treated  rather  in  the  light  of  a  revenue  pro- 
vision. At  the  session  of  1851  an  act  was  passed  entitled  ^'  An 
act  to  extend  the  rights  and  privileges  of  poor  white  taxables 
within  the  state."  It  is  in  the  tollowing  words,  (Act  10,  vol.  518  :) 
"  Whereas,  the  present  law  of  this  state,  requiring  the  names  of 
delinquent  taxables  to  be  stricken  from  the  assessment  lists,  does, 
in  substance,  treat  poverty  as  a  crime  amounting  to  disfranchise- 
ment ;  and  whereas,  it  may,  and  frequently  does,  happen  that, 
from  sickness  or  othermisfortune,  poor  persons  become  temporarily 
unableto  pay  thepublic   taxes    assessed  against    them,   who  arc 
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nevertheless  good  and  worthy  citissens,  and  willing  at  all  times,  when 
able,  to  pay  the  public  charges  against  them,  and  that  the  inability 
to  pay  in  anypartidular  year  is  no  proof  that  such  inability  will  exist 
the  sucoeedingyear ;  therefore:  Section  1.  Be  it  enacted  by  the  senate 
and  house  of  representatives  of  the  state  of  Delaware,  in  general  assem- 
.bly  met,  that  from  and  after  the  passage  of  this  act  the  allowances 
of  delinquent  lists  in  the  several  counties  of  this  state  shall  be 
deemed,  taken,  and  held  to  have  no  other  design  or  effect  than  the 
crediting  of  the  accounts  of  the  several  collector^  for  the  time  being 
with  the  several  amounts  by  them  respectively  returned  as  the 
assessments  against  said  delinquent  taxables,  and  that,  after  being 
so  allowed  and  credited  as  aforesaid,  the  same  shall  all  be  again 
placed  on  the  duplicates  of  the  collectors  of  the  several  counties  for 
the  succeeding  year,  except  such  as  are  returned  as  being  dead  or 
removed  from  the  state.  Sec.  2.  And  be  it  further  enacted  that 
the  act  entitled  '  A  supplement  to  the  act  entitled  '^  An  act  to  amend 
the  election  laws  of  the  state  of  Delaware,"  passed  at  Dover,  Feb- 
ruary 16,  1847,  and  so  much  of  the  second  section  pf  the  act  en- 
titled *  An  act  to  amend  the  election  laws  of  this  state,'  passed  at 
Dover,  February  27,  1843,  as  relates  to  the  striking  the  names  of 
delinquent  taxables  from  the  assessment  lists  and  the  collectors' 
duplicates,  be,  and  the  same  are  hereby,  repealed,  made  null  and 
void."  This  act  had  its  inspiration  in  the  desire  of  the  political 
party  which  at  the  preceding  general  election  of  repreaentatives, 
etc.,  had  attained  the  power  through  a  split  in  the  party  dominant 
since  1828,  to  increase  its  voting  strength ;  the  delinquent  taxables 
having  been  always  chiefly  of  their  politics.  It  was  not  the  off- 
spring of  any  sentiment  that  prior  legislation  with  respect  to  delin- 
quents was  in  derogation  of  the  electoral  right,  but  grew  out  of 
the  natural  wish  to  magnify  the  electorate  so  as  to  enable  the  party- 
then  in  power  to  remain  there.  It  is  true,  the  preamble  has  lan- 
guage that  would  warrant  a  different  view ;  but  it  is  well  known 
that  it  was  used  simply  rhetorically,  to  promote  the  passage  of  the 
act.     If  any  of  the  tax  laws  had  been  suspected  even  of  infringing 
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the  constitutional  right  of  suffrage,  the  party  which  passed  the  acts 
now  under  consideration  would  have  brought  them  to  the  bar  of 
judicial  decision  to  be  annulled;  for  their  interest,  for  the  reason 
above  given,  made  them  necessarily  hostile  to  them.  The  law  just 
quoted  remained  undisturbed  until  the  legislation  of  1873,  which 
gave  rise  to  this  controversy.  That  legislation  has  provoked  much 
criticism  and  animadversion ;  yet  it  is  not  much  more,  so  far  as 
delinquent  taxablesare  concerned,  than  a  revival  of  the  act  of  1843, 
prepared  by  the  then  attorney  general  of  the  state,  the  late  Chief 
Justice  Gilpin.  From  the  known  care  and  caution  with  which  his 
l^al  action  generally  was  characterized,  it  is  fair  to  suppose  that 
he  gave  to  the  preparation  all  the  consideration  and  reflection  the 
subject  required.  Although  the  fact  would  not  of  itself  justify  a 
positive  conclusion  as  to  the  validity  of  the  law ;  yet  it  is  much,  in 
passing  upon  it,  constitutionally  considered,  to  know  that  the  then 
first  law-officer  of  the  state  put  it  forth  with  the  sanction  of  his 
professional  rank.  As  the  present  assessment  laws  are  part  of  the 
legislation  of  1873,  it  will  be  well  to  take  a  view  of  the  law  as  it 
was  before  that  session.  There  being  no  other  law  for  the  registra- 
tion of  voters  than  the  assessment  laws,  this  is  the  more  necessary ; 
the  real  contention  being  that  the  system  of  law  under  which  we 
live,  with  respect  to  the  electoral  right,  is  repugnant  to  the  const!- 
tation  of  the  state,  or  that  of  the  United  States. 

I  have  already  pointed  out  that  in  this  state  there  are  periodic 
general  assessments  of  persons  and  personal  property,  as  well  as  of 
real  estate.  Now  they  are,  by  modification  of  former  law,  to  be 
made  every  four  years;  and  nnw,  as  heretofore,  annual  assessments 
of  persons  and  personal  property,  in  addition  to  the  general  assess- 
ment, are  to  be  made,  for  the  purpose  of  including  new-comers, 
persons  who  have  arrived  at  age  since  the  prior  assessment,  and 
personal  property  since  acquired,  and  to  correct  omissions,  etc.  The 
'*  Act  for  the  valuation  of  property  "  (Rev.  Code,  84)  provides  for 
the  periodic  assessment  of  ^property  and  persons,  but  it  was  modi- 
fied by  chapter  394  of  volume  13  so  as  to  reduce  the  time  for  the 
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daration  of  the  assessment  of  real  property  to  four  years ;  thus  se- 
curing a  general  assessment  of  all  property  onoe  every  four  years. 
I  have  stated  this  before.  There  wa^  also,  by  this  act,  a  pn>vision  . 
for  annual  assessments,  as  above.  There  was  no  change  in  these 
provisions  made  by  the  act  of  ^th  of  April,  1873,  — ^part  of  the 
legislation  under  consideration ;  but  some  new  features  were  intro- 
duced for  what  would  seem  to  be  the  purpose  of  securing  to  per- 
sons who  ought  to  have  the  right  to  vote  the  means  of  perfecting 
that  right,  and  to  prevent  others  from  voting  who  ought  not  to  be 
allowea  to  do  so.  The  first  section  prevents  the  assessors  from  plac- 
ing upon  the  assessment  list,  in  addition  to  the  names  of  those  as- 
sessed for  poll  tax,  (all  male  citizens  entitled  to  vote,)  the  name  of 
any  one  not  the  owner  in  his  own  right  of  taxable  property  within 
the  assessor's  limits,  unless  he  be  satisfied,  from  personal  knowledge 
that  he  is  of  age,  and  a  bona  fde  resident  of  the  hundred  or  dis- 
trict, except  as  thereinafter  in  the  act  provided.  The  second  sec- 
tion provides  that,  in  10  days  after  making  his  assessment, — which, 
by  section  16  the  chapter  concerning  assessors,  (Rev.  Code,  78,)  he 
is  to  complete  by  the  ^st  day  of  January, — he  is  to  post  it,  made 
alphabetically,  in  front  of  the  most  public  places  in  his  territory, 
and  give  notice  in  writing,  either  attached  to  it  or  otherwise,  stat- 
ing that  he  will  attend  at  the  place  of  holding  the  general  election 
therein,  on  some  day  to  be  named  in  said  notice,  from  10  a.  m.  till 
6  p.  m.,  to  correct  errors,  and  assess  any  who  may  have  been 
omitted ;  and  shall  also  state  in  the  notice  that  persons  desiring  to 
be  assessed  must  apply  in  person  at  the  time  and  place  mentioned 
therein,  and  furnish  proof  of  identity,  age,  and  residence  required 
by  section  3  following.  And  it  is  provided  in  the  same  section  that, 
if  the  assessor  cannot  complete  the  services  on  the  day  named,  he 
may  adjourn  to  the  next  or  some  subsequent  day,  not  exceeding 
three  days  from  that  time,  to  be  announced  publicly  to  those  pres- 
ent at  the  time  of  the  adjournment.  The  third  section  not  only 
makes  it  lawful  but  the  duty  of  the  assessor  to  place  upon  his  as- 
sessment list  the  name  of  any  person  who  may  have  been  omitted. 
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who  shall  appear  before  him  at  the  time  and  place  specified  in  the 
notices  aforesaid,  and  prove  his  right  to  be  assessed  by  the  affidavit 
of  some  respectable  freeholder  of  the  county,  according  to  the  form 
of  the  affidavit  given.  The  fourth  section  enacts  a  penalty  against 
the  assessor,  of  not  less  than  (100,  nor  more  than  $500,  to  be  re- 
covered by  indictment  for  the  misdemeanor  the  offense  is  declared 
to  be,  of  refusing  or  omitting  to  place  the  applicant  making  the 
aforesaid  proof  upon  the  assessment  list,  and  also  for  placing  on  the 
list,  knowingly,  the  name  of  any  fictitious  person,  or  person  not  at 
the  time  a  resident  of  his  territory.  The  fifth  section  provides  that, 
in  case  the  assessor  is  imable,  from  sickness  or  otherwise,  to  attend 
at  the  time  and  place  stated  in  his  notice,  he  shall  appoint  some 
other  man  for  the  purpose,  and'give  notice  thereof  at  in  the  second 
section  is  mentioned.  The  sixth  section  makes  it  unlawful  for  the 
levy  court,  or  any  member  thereof,  to  take  from  the  assessment  list 
any  names  appearing  thereon,  or  to  add  to  any  assessment  returned 
by  the  assessor  the  name  of  any  person,  unless  upon  his  personal  ap- 
plication and  proof  so  to  be  made,  as  aforesaid,  before  the  assessor, 
of  his  right  to  be  assessed.  A  violation  of  the  above  by  a  member 
of  the  court  is  made  a  misdemeanor,  with  penalty  of  a  fine  of  from 
one  to  five  hundred  dollars  on  conviction.  And,  if  the  clerk  of 
the  peace  (the  clerk  of  the  levy  court)  shall  neglect  to  place  upon 
the  duplicate  to  be  delivered  by  him  to  the  collector  any  name  on 
the  assessor's  list,  he  shall  forfeit  and  pay  to  the  person  whose  name 
is  left  off  the  sum  of  (lO.  This  is  to  punish  him  ;  for  the  party's 
right  to  vote  depends  upon  his  assessment*  and  not  on  the  correct- 
ing of  the  duplicate.  The  seventh  section  makes  the  offense  a  mis- 
demeanor, punishable  by  fine  of  from  one  to  five  hundred  dollars,, 
by  any  one  who  shall  procure  or  cause  to  be  placed  upon  the  assess- 
ment list  any  person  not  entitled  to  be  assessed,  or  any  fictitious  or 
fraudulent  person.  The  eighth  section  makes  it  perjury  to  make  a 
false  affidavit  under  the  act.  The  ninth  section  makes  it  unlawful 
for  any  assessor  or  the  levy  court  to  place  upon  the  assessment  list 
of  the  assessor's  hundred  the  name  of  any  person  who  was  returned 
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a  delinquent  the  year  preceding,  until  after  the  expiration  of  12 
months  from  the  time  of  the  allowance  of  the  delinquency  by  the 
levy  court.  The  tenth  section  makes  it  the  duty  of  the  clerk  of 
the  peace  to  deliver  to  the  sheriff  in  the  month  of  August,  in  the 
year  of  holding  the  general  election,  an  alphabetical  list  for  each  of 
the  hundreds  of  the  county  of  the  delinquent  list  made  and  re- 
turned by  thQ  collectors  at  the  March  session  of  the  levy  court. 

By  the  tenth  section  of  the  chapter  next  succeeding,  (chapter 
12,  of  "Collectors,")  each  collector  must,  on  the  first  Tuesday  of 
March  next  succeeding  the  date  of  his  warrant,  render  to  the  levy 
<x)urt  a  true  account  of  all  taxes  it  was  his  duty  to  collect,  of  all 
payments  made,  and  of  all  delinquents ;  and  by  section  1  of  chap- 
ter 372  of  volume  14  of  the  Laws;  (Rev.  Code,  90,)  it  is  made  the 
collector's  duty,  within  30  days  after  he  has  received  his  duplicate, 
to  give  public  notice  by  advertisements,  posted  in  10  or  more  of 
the  most  public  places  of  his  territory,  stating  his  place  of  business 
or  residence,  and  his  readiness  to  receive  taxes ;  and  it  is  also  made 
his  duty,  in  the  month  of  January  in  each  year,  again  to  give  pub- 
lic notice,  as  aforesaid,  of  at  least  10  days,  said  notice  to  state  the 
times  and  places  at  which  he  will  attend  to  receive  unpaid  taxes. 
It  is  then  made  the  duty  of  the  levy  court,  upon  proof  by  the  col- 
lector's affidavit  filed  in  the  office  of  the  clerk  of  the  peace,  setting 
forth  that  he  gave  the  notice  required,  and  that,  in  accordance  with 
the  last  required  notice,  he  did  attend  at  the  time  and  place  desig- 
nated, and  there  remained  for  the  space  of  &  hours  each  day,  for 
the  period  of  at  least  3  days,  for  the  purpose  of  collecting  the  taxes 
aforesaid,  to  allow  him  as  delinquencies  the  uncollected  taxes ;  and 
then  declares  that  the  names  of  the  delinquents  shall  be  dropped 
from  the  assessment  list  by  the  levy  court,  and  not  be  placed  there- 
on again  for  the  period  of  12  months  from  the  date  of  the  allow- 
ance. The  section  is  made  applicable  to  persons  liable  to  pay  poll- 
tax  alone;  for  the  reason  that  those  owning  real  property  can 
always  be  made  to  pay  by  sale  of  their  property,  taxes  being  a 
prior  lien  thereon.     It  is  true  there  is  the  ultimate  remedy  by  im- 
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prisonment  of  the  body  in  the  case  of  mere  poll-tax  men ;  but  it  i» 
never  resorted  to,  the  ooet  to  the  county  of  confinement  in  jail  for 
a  week,  even,  more  than  exceeding  the  tax.  The  second  section 
provides  that  the  notice  shall  be  a  sufficient  demand  upon  taxables 
for  their  taxes,  and  a  performance  of  the  duty  to  make  demand* 
By  the  law  before,  (sections  13,  15,  c.  12,  Rev.  Code,  aforesaid,) 
collectors  could  only  proceed  to  sell  property  or  imprison  the  body 
after  10  days'  demand,  to  be  proved  by  his  oath  as  competent  evi- 
dence of  that  fact  By  section  17,  c.  10,  Rev.  Code,  p.  81,  every 
assessor  is  required  to  return  his  assessment — which  by  the  sixteenth 
section  he  is  required  to  complete  by  the  1st  day  of  January — to 
the  levy  court  on  the  first  Tuesday  of  February,  and  to  attend  the 
court  on  that  day,  and  on  the  first  Tuesday  of  March,  and  on  such 
other  days  as  the  court  may  require,  under  a  penalty  of  $20  to  be 
recovered  by  indictment.  This  is  to  enable  the  court  to  perform 
its  duty,  mentioned  in  sections  12  and  13  in  the  chapter  next  cited. 
By  section  11,  c.  8,  Rev.  Code,  p.  62,  the  levy  court  is  required  to 
sit  as  a  court  of  appeals  on  the  first  Tuesday  of  March  of  each 
year,  and  on  such  days  and  times  thence  next  in  said  month  ensu- 
ing as  it  shall  be  necessary  to  adjourn  to,  and  examine  the  assess- 
ments returned  by  the  assessors,  and  the  corrections  thereof  and  ad- 
ditions thereto  that  may  have  been  made,  and  receive,  hear,  and 
determine  appeals  against  the  same.  By  the  twelfth  section  the 
court  have  power,  either  upon  their  own  examination  or  upon  ap- 
peal, to  make  additions  to  and  corrections  of  the  assessment  list ; 
to  call  before  them  any  person  whose  name  ought  to  be  on  it,  or 
who  was  omitted  by  the  assessor,  etc.  By  the  fourteenth  section, 
an  assessment  cannot  be  called  in  question  anywhere  than  in  the 
levy  court ;  and  the  salne,  as  it  shall  stand  in  tj^at  court,  is  conclu- 
sive. The  fifteenth  section  provides  that  no  assessment  shall  be 
made  after  the  last  day  of  March  ;  and  the  sixteenth  section,  that, 
if  any  person  shall  fraudulently  add  to  or  take  from  the  assessments 
as  finally  settled  by  the  levy  court,  he  shall  be  guilty  of  a  misde- 
meanor, and  fined  (500.     The  twenty-first  section  enacts  that,  at 
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the  meeting  in  March  in  every  year,  the  court  shall  settle  the  de- 
linquent list  of  each  collector,  and  make  allowance  of  delinquents, 
and  upon  such  allowance  the  collector  is  to  be  credited  with  the 
amount  thereof.  Then  there  is  the  provision  for  the  reassessment 
of  the  delinquent,  superseded  by  the  l^islation  of  1873. 

I  think  I  have  now  given — in  brief  in  most  cases,  but  in  some 
verbatim  et  literatim — the  provisions  of  law  now  in  force  in  relation 
to  the  assessment  and  collection  of  taxes,  and  the  allowance  of  de- 
linquents, and  the  requirement  when  this  is  to  be  done.  It  will 
now  be  useful  to  compare  the  old  with  the  present  legislation,  with 
a  view  of  seeing  what  is  the  difference  between  them, — whether 
that  difference  does  deprive  the  citizen  of  the  right  or  privilege  of 
suffrage ;  it  being  contended  by  the  plaintiff 's  counsel,  not  only 
that  the  new  legislation  was  designed  to  disfranchise  a  certain  class 
of  voters,  but  that  such  is  the  necessary  effect  Leaving  out  of 
view  the  question  of  design,  which  has  no  place  in  this  discussion, 
the  point  to  be  decided  is,  does  the  legislation  of  1873  necessarily 
impair  the  voting  right  of  the  citizen  ?  It  will  be  well,  in  this 
inquiry,  to  look  at  the  state  of  things  existing  at  the  time  it  was 
passed,  as  contrasted  with  that  it  displaced. 

Before  emancipation  of  slaves,  and  the  adoption  of  the  fif- 
teenth amendment  to  the  constitution  of  the  United  States,  voting 
in  Delaware  was  confined  to  white  males  of  over  21  years,  with  the 
exceptions  before  given ;  and  so  steady  and  constant  was  our  popu- 
lation everywhere,  except  in  Wilmington,  that  such  persons  as  were 
selected  to  be  assessors  were  usually  acquainted  i)ersonally  with 
nearly  all  the  voting  class.  It  was  for  this  reason,  no  doubt,  that 
the  law  made  no  requirement  of  notice  by  the  assessors  that  they 
were  about  to  proceed,  or  would  proceed,  to  Aiake  the  assessment. 
At  the  February  session  of  the  levy  court,  the  assessments  were  re- 
turnable ;  and,  by  the  practice  of  the  court  and  the  law,  they  were 
liable  to  correction  by  the  levy  court,  in  order  to  perfect  them. 
But  the  March  term  was  an  appeal  term  from  assessments,  at  which 
any  person  aggrieved  at  not  being  assessed  at  all,  or  who,  or  whose 
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property,  wa8  unfairly  assessed,  could  appear  before  the  court,  and 
obtain  redress.  When  the  levy  court  had  made  an  examination  of 
the  assessment  list,  and  corrections  in  them,  at  the  February  term, 
it  was  the  duty  of  the  clerk  of  the  peace,  by  the  20lh  of  the  month, 
to  make  copies  of  the  hundred  lists,  and  post  them  for  public  in- 
spection, with  notice  of  the  holding  the  court  of  appeal.  Section 
27,  c.  9,  Rev.  Code,  (HalPs  Dig.,  375.)  This  publication  was  the 
first  formal  notice  to  the  public  of  the  assessments,  and  then  they 
had  been  completed  by  the  assessors.  No  further  notice  was  given 
in  relation  to  assessments.  On  or  before  the  first  Tuesday  of  April 
following,  it  was  the  duty  of  the  court  to  issue  to  the  collectors 
duplicates  of  the  assessment  lists,  with  the  taxes  assessed  upon  them, 
together  with  warrants  for  their  collection;  and  it  was  that  of 
the  collector,  before  proceeding  to  collect  his  taxes  by  l^al  process, 
to  make  10  days'  previous  demand  for  them.  But  other  notice  to 
the  tax-payers  there  was  none.  Doubtless  it  happened,  in  many 
cases,  that  parties  were  returned  delinquent  who  had  never  been 
<9tlled  upon  for  their  taxes  at  all ;  their  only  notice  being  that  given 
by  the  clerk  of  the  peace,  as  above  required,  in  the  publication  of 
the  assessment  lists.  I  have  already  pointed  out  that,  under  the 
old  system,  prior  to  the  act  of  1843,  when  a  person  was  returned  a 
delinquent,  his  name  was  dropped  from  the  assessment  then  exist- 
ing, and  have  ascribed  the  practice  to  the  maxim  specified.  •  Under 
it,  therefore,  if  he  was  returned  a  delinquent,  and  allowed  as  such 
by  the  levy  court  at  the  March  session  next  ^ter  the  year  when  the 
assessment  was  returned,  he  was  off  during  the  residue  of  the  du- 
ration of  the  assessment,  (then  six  years,)  and,  after  it  was  changed, 
then  the  residue  of  four  years.  But  it  was  found  that  many  names 
*  were  restored  in  some  way  surreptitiously,  which  operated  to  allow 
the  delinquent  class,  or  such  of  them  as  the  dominant  party  needed 
in  their  service,  to  vote  when  their  ballots  were  in  requisition,  and 
escaped  paying  their  taxes  at  other  times ;  thus  defeating  the  re- 
qairement  of  paying  ^^  scot  and  lot,''  or  taxes  whenever  assessed,  as 
the  distinction  of  a  fireeman.    This  law  of  1843  broke  up  that 
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fraud,  or  was  intended  to  do  so,  and  required,  in  termb,  that  the  de- 
linquent's name  should  not  only  be  dropped,  but  that  it  should  not 
go  upon  the  list  again  until  he  was  again  lawfully  assessed,  which, 
by  the  restrictive  effect  of  the  provision  in  the  old  statute  for  an- 
nual assessments,  could  not  be  done  until  there  was  a  general  as- 
sessment of  persons.  In  1847  an  act  was  passed,  the  second  sec- 
tion requiring  the  reassessment  of  delinquents  in  the  annual  assess- 
ments. They  then  were  made  to  stand  upon  the  same  footing  as 
persons  before  omitted.  The  first  section  required  the  delinquent 
list  to  be  returned  by  the  collectors  on  the  first  day  of  the  annual 
March  term,  and  prohibited  allowance  of  it  by  the  levy  court  for 
five  days  after  return,  and  secured  the  public  right  to  inspect  it,  by 
indictment  of  the  members  of  the  levy  court,  or  the  clerk  of  the 
peace,  as  the  case  might  be,  refusing  to  allow  such  inspection  upon 
application.  Volume  10,  p.  171.  That  act  was  repealed  by  that 
of  1851,  before  quoted,  which  provided  that  the  effect  of  allowance 
of  delinquency  should  only  be  to  credit  the  collector  with  the  tax, 
and  required  that  the  name  of  the  delinquent  should  be  again  put 
upon  the  collector's  duplicate.  It  also  repealed  expressly  so  much 
of  the  act  of  1843  as  required  the  dropping  the  name  of  a  delin- 
quent from  the  assessment  list,  though  that  was  done  by  implica- 
tion. The  act  of  1843,  by  the  expression  of  purpose  contained  in 
the  second  section,  shows  a  motive  for  passing  the  provision  with 
respect  to  delinquent  taxes,  and  to  dropping  delinquents  from  the 
tax-list.  It  did  its  work  very  effectively,  so  that  taxes  had  to 
be  paid.  The  condition  upon  which  the  elective  franchise  was  to 
be  enjoyed  had  to  be  performed,  for  the  legal  presumption  pre- 
vailed. 

In  the  political  campaign  of  1846  when  the  dominant  party 
lost  their  candidate  for  governor,  a  fierce  assault  was  made  upon  it, 
and  chiefly  because  of  the  act  of  1843,  and  the  manner  in  which 
that  law  dealt  with  delinquents.  The  legislature,  however,  was  not 
lost ;  and  accordingly,  at  the  session  following  the  election,  the  act 
of  1847  was  passed,  which  was  repealed,  as  has  been  stated,  by  that 
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of  1851,  when  the  power  of  the  party  in  the  legislature  passed  into 
the  hands  of  its  opponent.  The  legislation  upon  the  subject  uf  de- 
linquents was  a  game  of  politics,  but  no  one  doubted  that  it  was 
one  which  might  be  lawfully  played.  It  did  not  put  it  out  of  the 
power  of  any  man,  really  or  practically,  to  obtain  and  retain  the 
right  to  vote,  but  only  aimed  at  compelling  him  to  perform  the 
condition  for  its  exercise  as  other  people  had  to  do  who  owned 
property, — pay  the  county  taxes. 

The  party  which  passed  the  act  of  1851  lost  its  ascendency  in 
the  l^islature  at  the  election  of  1852,  but  retained  its  majority  in 
the  senate.  Of  course,  there  was  no  prospect  of  repealing  that 
which  had  been  so  great  a  desideratum  with  it, — on  whose  side  the 
great  body  of  the  delinquents  was.  At  the  election  of  1854,  a  to- 
tally new  party  came  into  power,  and  by  what  was  then  a  large 
majority.  Both  branches  of  the  legislature  were  of  its  members, 
— the  house  entirely,  and  two-thirds  of  the  senate.  It  was  a  very 
strong  party,  and  had  no  need  to  concern  itself  with  legislation 
about  delinquents.  A  great  mistake  of  legislation  made  at  that 
session  so  shattered  its  ranks  that  the  political  power  of  the  state 
passed  away  from  it  utterly,  and  the  party  itself  practically  dis- 
banded. Such  result  restored  to  power  the  makers  of  the  legisla- 
tion of  1851,  which,  suiting  the  dominant  party  perfectly,  remained 
in  force  until  it  was  repealed  by  that  of  1873.  By  the  latter,  the 
provision  contained  in  the  law  of  1843  for  dropping  the  name  of  a 
delinquent  from  the  list,  was  re-enacted ;  and  by  the  assessment 
act,  (14  Laws  Del.,  c.  371,  Rev.  Code,  p.  82,)  passed  at  the  same 
s^ion,  (on  the  day  preceding  the  delinquent  act,)  or  14  Laws  Del., 
c.  372,  Rev.  Code,  p.  90,  assessors  were  forbidden  to  assess  a  delin- 
quent "  until  after  the  expiration  of  twelve  months  "  from  the  time 
allowance  as  delinquent  was  made  by  the  levy  court.  Why  was 
the  act  of  1843  practically  revived,  as  to  dropping  delinquents 
from  the  assessment  list?  That  question  has  been  answered  before 
by  what  was  said  with  respect  to  the  necessity  claimed  for  the  leg- 
islation of  the  9th  of  February,  1873.     An  immense  number  of 
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voters,  and  many  of  them  emigrants  from  the  south,  had  been 
«dded,  by  the  fifteenth  amendment  to  the  constitution  of  the  United 
States,  to  the  political  ranks  of  the  state.  Almost  all  of  these  new 
voters  were  obscure  persons,  without  any  means  whatever  of  a  tan- 
gible nature  to  pay  their  taxes ;  and  it  was  soon  developed  that 
they  would  content  themselves  with  paying  in  the  year  of  voting, 
and  not  in  an  "  off  year,*'  as  it  was  called.  They  were  not,  the 
most  of  them,  persons  whom  the  stigma  of  delinquency  prompted 
to  the  avoidance  of  it  by  paying  every  year.  It  was  grossly  un- 
just to  those  who  had  property  of  an  assessable  nature,  and  could 
not,  if  they  desired,  escape  the  payment  of  "  scot  and  lot,"  and  to 
others  having  none,  but  with  manliness  above  taking  advantage  of 
a  too  liberal  statute,  and  paying  biennially,  that  this  state  of  things 
should  continue.  Accordingly,  the  legislation  of  1873,  both  for 
assessment  of  persons  and  the  collection  of  taxes,  and  allowance  of 
delinquents  and  disposition  of  them,  was  passed.  I  say  accord- 
ingly, for  its  obvious  import  is  as  I  have  described  it  to  be.  If 
there  was  any  other  motive  for  adopting  it  than  to  secure  the  better 
payment  of  taxes,  it  does  not  appear  on  the  face  of  it,  nor  are  we 
warranted  in  inferring  it.  A  court  cannot  look  behind  the  plain 
features  of  an  act  of  assembly  perfectly  simple  in  itself  to  hunt  for 
some  secret  purpose,  unless  such  necessarily  exists,  as  shown  by  the 
operation  of  the  act  itself. 

The  plaintiff's  counsel  contend  that  the  object  of  the  legisla- 
tion of  1873  was  the  disfranchisement  of  voters,  and  that  its  effect 
has  been  to  deny  the  ballot  to  citizens  who  should  exercise  it.  In 
order  to  make  their  point  good,  they  have  given  the  court  an  ex- 
ample to  show  how  a  voter  is  by  the  law  deprived  of  his  right  to 
vote.  But  the  example  is  impossible,  except  upon  an  assumption 
that  the  party  having  the  right  to  vote  is  defeated,  or  deprived  of 
it,  in  spite  of  his  efforts  to  enjoy  it.  This  is  pure  assumption ;  the 
fact  being  that  the  law  cannot  operate  without  the  co-operation  or 
consent  of  the  complaining  party.  If  he  desire  to  vote  at  elections, 
he  has  nothing  to  do  but  see  to  it  that  his  name  is  kept  upon  the 


Digitized  by  VjOOQIC 


FfUESZLEBEN  v.  SHALLCROSS  et  al.  83 

OPINION  OF  OOUBT. 

assessmeDt  list,  and  it  will  be  retained  there ;  and  he  will  have  the 
right  to  vote  because  of  that,  according  to  the  constitution,  if  he 
will  keep  up,  like  other  people  in  like  case,  the  payment  of  bis  tax. 
If  he  fail  to  pay  within  two  years  of  the  election  he  cannot  vote, 
by  the  constitution,  and  ought  not  to  vote.  He  who  will  not  con- 
tribute his  part  to  support  the  government  that  protects  him  ought 
not  to  be  allowed,  by  the  use  of  the  ballot,  to  neutralize  the  vote 
of  another,  who  does.  And  he  who  will  not  give  himself  the 
trouble  to  see  that  he  is  assessed  sleeps  upon  his  rights ;  and  for 
him  the  maxim,  non  dormieidibus  sed  ingUarUibus,  leges  subi>eniimt, 
has  appropriate  application. 

Treating  the  suffrage  as  a  valuable  political  right,  to  be  exer- 
cised conscientiously  and  intelligently,  and  for  the  public,  rather 
than  the  welfare  of  a  party,  it  would  have  been  much  better  for  the 
state  if  that  feature  of  the  act  of  1843  which  provided  for  drop- 
ping from  the  assessment  lists  those  returned  delinquent  had  been 
re-enacted  in  the  act  of  1373;  for  it  is  not  true  that  delinquency  is 
the  effect  of  poverty.  There*  are  none  so  poor  that  they  cannot 
pay  their  poll-taxes,  which  for  them  is  "  scot  and  lot ;"  less  than 
two  days^  hire  out  of  the  wages  of  the  common  laborer  being  suf- 
ficient for  that  purpose.  Labor  everywhere,  and  always  among  us, 
is  in  demand.  There  is  no  hardship  upon  any  in  requiring  him  to 
pay  his  taxes,  which  in  this  state  are  county  taxes  alone ;  there 
being  no  general  state  tax  of  any  kind.  Men  who  live  by  their 
labor,  or  without  work,  who  have  no  property,  are  assessed  for  a 
poll  so  low  as  to  be  almost  insignificant.  It  is  not  poverty  that 
creates  delinquency,  but  a  want  of  appreciation  of  the  moral  and 
political  nature  of  the  franchise,  which  privilege  is  prized  by  many 
white  men,  and  the  mass  of  the  colored,  simply  because  it  enables 
them  to  get  money  by  the  sale  of  it.  The  notorious  practice  of 
purchasing  votes  by  all  parties  here,  as  well  as  in  other  states,  at- 
tests the  truth  of  this  assertion,  and  justifies  the  opinion  expressed 
before  about  the  re-enactment  of  the  feature  referred  to  in  the  act 
of  1843.     That  act  was  not  repealed,  as  has  been  said,  because  it 
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was  deemed  unoonstitutional ;  but  the  real  purpose  of  it  was  to  re- 
lieve the  party  just  then  accidentally  in  power  from  the  burden  of 
paying  the  taxes  of  their  proletariat. 

Taxes  being  necessary  to  the  support  of  government,  a  state 
has  the  right  to  adopt  any  measures  short  of  actual  disfranchise- 
ment to  compel  their  payment.  No  one  doubts  the  validity  of  the 
provision  in  our  statute  for  imprisonment  of  non-paying  taxables. 
Would  the  law  be  unconstitutional  because  the  collector  might 
choose  to  take  the  ultimate  course, — upon  the  eve  of  an  election  to 
shut  up  in  jail  non-paying  citizens  to  whom  it  applied?  Why 
would  it  not  be?  Simply  because  imprisonment  is  an  extreme 
remedy  for  non-payment  of  liabilities,  as  old  as  the  law.  Then,  if 
such  a  provision  be  valid,  why  is  it  not  that  for  dropping  from  the 
assessment  list  for  12  months  valid?  Such  an  imprisonment  as 
mentioned  would  effectually  cut  off,  pro  hoc  vicey  the  suffrage  right, 
whereas  the  dropping  from  the  list  would,  under  the  circumstances 
pointed  out  by  the  plaintiff's  counsel,  do  nothing  more;  and  in  that 
case  the  dropping  could  not  be  otherwise  taken  than  as  done  by  the 
voter's  consent,  who  had  almost  a  whole  year  in  which  to  pay  his 
poll-tax,  and  thus  save  himself  from  delinquency.  If  the  opera- 
tion of  the  legislation  of  1873  wASy  propria  vigore,  to  disfranchise 
a  voter,  by  preventing  him  from  paying  his  taxes  as  others  are 
obliged  to  do,  there  would  be  force  in  the  argument  of  the  plain- 
tiff's counsel ;  but,  as  it  does  not  so  act,  and  never  at  all  except  as 
a  consequence  of  his  own  neglect,  which  many  others  in  like  con- 
dition of  circumstances  in  life  do  not  suffer  themselves  to  be  guilty 
of,  it  cannot  be  charged  to  the  law  that  he  loses  temporarily  the 
privilege  of  voting,  but  only  to  his  own  inattention  to  his  oppor- 
tunity to  retain  it.  He  has  simply  omitted  a  duty  he  owed  to  him- 
self, and  to  the  public,-— if  such  persons  can  be  supposed  to  be 
under  any  obligation  to  the  body  politic, — and  deserves  all  the  con- 
sequences resulting  from  his  indifference  to  his  interest.  Without 
it  can  be  shown,  which  it  was  not,  and  cannot  be,  (and  that  fact 
seemed  to  embarrass  the  learned  counsel  in  their  elaborate  argu- 
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ment,)  that  the  legislation  of  1873  disfranchises  a  voter  in  spite  of 
himself,  or  takes  some  advantage  of  him  against  which  he  had  no 
means  of  protecting  himself,  it  is  too  much  to  ask  this  court  to 
avoid  it  as  unconstitutional,  and  a  violation  of  the  organic  law  of 
this  state. 

It  seems  not  necessary  to  sslj  more  than  this  in  regard  to  the 
objection  to  the  l^ialation  on  the  ground  of  its  alleged  hostility  to 
the  fourteenth  and  fifteenth  amendments  of  the  constitution  of  the 
United  States, — that  in  this  state  every  man,  rich  or  poor,  black  or 
white,  has  the  equal  protection  of  the  laws  at  all  times,  whether  he 
be  a  1^1  voter  or  not;  the  ability  to  vote  being  no  more  necessary 
to  secure  that  protection  in  his  case  than  in  that  of  women  and 
minors,  who,  and  whose  property,  are  as  much  under  the  shield  of 
the  law's  protection  as  is  that  of  any  man,  great  or  small.  A  de- 
linquent taxable  is  as  much  safeguarded  in  his  personal  rights  as  is 
he  who  owns  houses  and  land.  The  notion  that  the  right  to  exer- 
cise the  suffrage  is,  in  Delaware,  necessary  for  the  protection  of  one's 
person  or  property,  is  purely  fanciful,  and  without  any  reality  of 
reason.  The  fifteenth  amendment  was  meant  to  secure  the  right  to 
vote  to  colored  people,  and  has  done  it  everywhere.  Their  delin- 
quency generally  as  tax-payers,  or  failure  to  become  assessed,  is  not 
the  fiiult  of  the  statute,  and  cannot  properly  be  charged  against  it. 
To  hold  the  assessment  act  void  as  in  conflict  with  that  amendment 
would  be  a  strain  of  interpretation  which  would  seem  to  be  repug- 
nant to  plain  common  sense. 

Gbubb,  J.,  {concurring,)  This  case  is  before  us  upon  questions 
reserved  and  directed  to  be  heard  in  this  court  upon  a  case  stated 
in  an  action  on  the  case  in  the  superior  court  in  and  for  New  Castle 
county,  for  the  recovery  of  damages  resulting  to  the  plaintiff  by 
reason  of  his  having  been  deprived  by  the  defendants,  when  acting 
as  members  of  the  levy  court  of  said  county,  of  all  opportunity  of 
paying  a  county  tax  for  the  year  1886,  and  thereby  qualifying  him- 
self to  vote  at  the  general  election  in  that  year.     It  is  shown  by 
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the  record;  ahd  admitted,  that  the  plaintiff  is  a  white  male  persoD, 
and  was  in  all  respects^  except  as  to  the  payment  of  a  county  tax, 
qualified  to  enjoy  the  right  of  an  elector  in  this  state  at  said  elec- 
tion. It  is  also  admitted  that  he  was  duly  asse^d  and  rated  for  a 
poll-tax  for  the  year  1885  in  the  north  collection  district  of  Wil- 
mington hundred  ;  that  the  warrant  for  the  collection  of  said  tax 
was  duly  issued  to  Patrick  Neary,  the  collector  for  said  district ; 
and  that  the  said  collector  of  taxes,  having  given  the  notices  pre- 
scribed by  law,  and  having  attended,  and  remained  in  attendance, 
pursuant  to  said  notices,  and  conformably  with  the  statutory  re- 
quirements for  the  collection  of  said  tax,  duly  returned  the  plain- 
tiff to  the  levy  court  of  said  county,  on  March  2,  1886,  as  a  delin- 
quent,— the  plaintiff  not  having  paid  his  poll-tax  to  him  as  such 
collector.  It  is  also  admitted  that  the  plaintiff  was  not  dead,  and 
had  not  left  the  state,  and  that  the  said  levy  court  had  no  evidence 
on  the  subject  before  it  except  the  collector's  return  of  the  plaintiff 
as  delinquent,  and  his  affidavit,  verified  by  his  oath,  and  filed  as 
prescribed  by  law,  of  his  having,  prior  to  said  return,  given 
the  notices,  and  attended  and  remained  in  attendance 
as  aforesaid.  It  is  also  admitted  that  subsequently,  on  March 
29,  1886,  the  said  levy  court  did  allow  to  the  said  collector 
the  said  poll-tax  of  the  plaintiff,  and  did  cause  the  name  of  the 
plaintiff  to  be  struck  and  dropped  from  the  said  assessment  list, 
whereby  no  tax  was  assessed  or  laid  upon  the  person  of  the  plain- 
tiff for  the  next  ensuing  year,  (1886,)  and  the  plaintiff  was  de- 
prived of  any  and  all  opportunity,  at  any  time  thereafter,  to  pay  a 
county  tax  for  the  said  year  (1886)  then  next  ensuing,  and  thereby 
of  the  right  to  qualify  himself  as  an  elector  to  vote  at  the  general 
election  in  said  county  held  on  Tuesday,  November  2, 1886.  It  is 
further  admitted  that  the  plaintiff  had  paid  no  tax,  under  any  pre- 
ceding assessment,  within  two  years  of  and  prior  to  said  election. 
The  defendants  justify  their  action  in  dropping  and  striking  the 
name  of  the  plaintiff  from  said  assessment  list,  and  in  failing  to 
levy  a  tax  on  him  for  the  year  1886,  under  the  provisions  of   he 
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act  entitled  ^'  An  act  in  relation  to  the  collection  of  taxes  in  this 
state/^  passed  April  10^  1873,  being  14  Laws  Del.^  c.  372,  and  also 
under  the  provisions  of  section  9  of  an  act  entitled  '^  An  act  in 
relation  to  the  duties  of  assessors  and  of  the  levy  courts  in  the 
several  counties  of  this  state,"  passed  April  9, 1873,  being  14  Laws 
Del.,  c.  371,  and  the  defendants  also  claim  that  they  cannot  be  held 
personally  liable  in  damages  for  their  action  as  members  of  said 
levy  court,  while,  on  the  contrary,  the  plaintiff  claims  that  the 
provisions  of  said  acts  under  which  the  defendants  justify  their 
action  as  aforesaid  are  unconstitutional  and  void,  and  that  the  de- 
fendants are  personally  liable  to  him  for  their  said  action. 

In  this  connection,  it  is  important  to  note  that  the  plaintiff 
does  not  complain  that  he  was  deprived  at  any  time  of  the  oppor- 
tanity  to  pay  his  tax  for  1885,  either  before  or  after  he  was  re- 
turned and  allowed  as  a  delinquent  as  to  said  tax,  and  thereby  of 
the  right  to  qualify  himself  as  an  elector  at  said  election.  He  resta 
his  case,  as  the  record  shows,  exclusively  upon  his  exclusion  from 
the  assessment  list  for  1888,  and  from  all  opportunity  to  pay  a  tax 
for  that  particular  year.  His  suit  is  instituted  for  damages  for  his 
non-assessment  for  1886,  by  reason  of  the  "dropping"  of  the 
plaintiff  from  the  ass^ment  list  of  1885,  and  his  exclusion  from 
the  assessment  list  of  1886  by  the  defendants  pursuant  to  the  ex- 
press requirements  of  the  provisions  of  section  1,  c.  372,  and  of 
section  9,  c.  371,  vol.  14,  aforesaid.  It  is  not  instituted  because  of 
the  "  extinguishment "  of  his  tax  for  1885  pursuant  to  the  express 
requirements  of  the  provisions  of  section  18,  c.  12,  Amend.  Code, 
(enacted  prior  to  said  acts  of  1873,)  whereby  he  was  prevented 
firom  paying  said  tax  at  any  time  prior  to  the  said  election  of  1386. 
Therefore,  all  objections  urged  at  the  argument  against  the  validity 
of  said  provisions  of  the  acts  of  1873  on  the  ground  that  the 
plaintiff  was  not  permitted  to  pay  his  tax  for  1885  at  any  time  up 
to  the  said  election,  and  was  thereby  precluded  from  obtaining  a 
receipt  therefor,  as  the  evidence  of  his  being  qualified  to  vote 
thereat,  are  not  pertinent  to  the  present  inquiry.     Consequently, 
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the  determination  of  that  question  upon  this  occasion  woald  be 
obiter  dictum  in  the  case  before  us.  The  real  question  in  the  case 
is  whether  or  not  the  provisions  of  the  acts  of  1873,  requiring  the 
exclusion  of  the  plaintiff  in  March,  1886,  from  assessment  for  that 
year  as  a  poll  taxable,  because  he  was,  in  said  month,  returned  and 
allowed  as  delinquent  for  1885,  are  unconstitutional,  and  not 
whether  the  provisions  of  section  18,  c.  12,  Amend.  Code,  requir- 
ing the  extinguishment  of  the  tax  of  such  delinquent,  are  or  are 
not  so.  Accordingly,  the  questions  actually  reserved  for  the  de- 
cision of  this  court  are  :  First,  whether  or  not  the  said  provisions 
of  the  acts  of  1873,  considered  with  reference  to  the  case  of  the 
plaintiff  as  presented  by  the  record,  are  unconstitutional  and  void ; 
and,  second,  if  said  provisions  be  so,  whether  or  not  the  defendants 
are  personally  liable  to  the  plaintiff  in  damages  for  their  action 
thereunder  as  paembers  of  the  said  levy  court. 

The  first  of  these  questions  raises  the  following  principal  in- 
quiries :  First.  Are  said  controverted  provisions  of  the  acts  of 
1873,  in  their  primary  purpose  and  design,  a  r^ulation  of  the  as- 
sessment and  collection  of  county  taxes,  or  a  regulation  of  the  quali- 
fication of  electors  ?  Second,  If  the  former,  are  they  a  legitimate 
and  appropriate  exercise  of  the  taxing  power ;  that  is  to  say,  in 
accord  with  the  inherent  nature,  essential  characteristics,  and  true 
meaning  and  purpose  of  taxation  ?  Third.  If  they  be  such  legi- 
timate exercise  of  the  taxing  power  by  the  general  assembly,  are 
said  provisions  of  the  acts  of  1873  nevertheless  unconstitutional 
and  void  because  they  have  caused  the  plaintiff  to  be  excluded  from 
the  assessment  list  for  1886,  and,  consequently,  precluded  him  from 
being  qualified  to  vote  at  the  general  election  in  that  year.  These, 
inquiries  necessitate  the  consideration  of  the  said  acts  of  1873,  con- 
strued in  connection  with  the  pre-existing  statutes  of  the  state  in 
force  at  the  time  of  their  enactment,  and  relating  to  the  apportion- 
ment, assessment,  and  collection  of  taxes.  They  also  require  the 
true  interpretation  of  the  constitution  of  this  state  in  respect  to  the 
scope  of  the  legislative  autliority  in    the  exercise  of  the   taxing 
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power,  as  well  as  in  r^rd  to  the  nature  of  the  elective  franchise, 
with  the  view  of  ascertaining  whether  the  latter  is  subordinate  or 
paramount  to  the  legitimate  exercise  by  the  legislature  of  the  tax- 
ing power  for  the  purpose  of  raising,  with  regularity  and  certainty, 
the  public  revenue  necessary  for  the  support  of  government,  and 
the  promotion  of  the  general  welfare. 

In  the  exercise  of  the  power  of  taxation,  the  general  assembly 
has  designated  and  empowered  certain  instrumentalities  or  agencies 
for  the  assessment  and  collection  of  county  taxes.  These  are  the 
levy  courts  and  the  assessors  and  collectors  in  the  several  counties. 
Their  duties  are  prescribed,  and  their  powers  conferred,  by  statu- 
tory provisions  which,  in  the  legislative  judgment,  are  deemed 
necessary  and  appropriate.  The  system  of  county  taxation  exist- 
ing and  in  operation  at  the  time  of  the  enactment  of  the  said  acts 
of  1873,  under  pre-existing  statutory  provisions  then  in  force,  was, 
substantially,  as  follows :  In  each  county  the  assessors  were  re- 
quired to  assess,  in  the  first  instance,  and  the  levy  court  to  correct 
and  complete  the  assessment  of  all  real  and  personal  property  not 
exempted  by  law,  and  all  polls  of  every  freeman  above  the  age  of 
21.  A  general  assessment  was  to  be  made  once  in  every  four  years, 
and  a  supplementary  assessment  annually.  The  assessor  in  each 
hundred  or  assessment  district  was  required  to  complete  his  assess- 
ment by  the  1st  day  of  January  in  every  year,  and,  after  posting 
the  same,  and  giving  public  notice  as  prescribed  by  law,  to  sit  for 
the  pur|K)8e  of  correcting  any  errors  therein,  or  for  the  purpose  of 
assessing  persons  omitted.  Thereupon  he  must  return  his  assess- 
ment to  the  levy  court  on  the  first  Tuesday  of  February.  It  was 
made  the  duty  of  the  levy  court  to  sit  as  a  court  of  appeal  on  the 
first  Tuesday  of  March  in  every  year,  apd  such  other  days  as  should 
be  necessary,  to  determine  appeals  against  the  assessments  returned 
by  the  assessors,  and  to  add  to  and  correct  the  same,  and  to  com- 
plete said  assessments  by  the  last  day  of  March.  Thereupon  the 
levy  court  was  required  to  ascertain  the  amount  necessary  to  be 
raised  by  taxation  for  the  year,  and  to  apportion  and  lay  the  taxes 


Digitized  by  VjOOQIC 


90  COURT  OF  ERRORS  AND  APPEALS. 

OPINION  OF  COURT. 

for  the  same  to  and  apon  the  assessments  in  the  several  hundreds 
at  a  certain  rate  upon  every  $100  of  the  said  assessments,  and  also 
to  cause  to  be  issued,  on  or  before  the  first  Tuesday  of  April,  to  the 
collectors  of  taxes,  respectively,  a  duplicate  of  the  assessment  list 
of  his  hundred  or  collection  district,  with  a  warrant  thereto  an- 
nexed. By  the  provisions  of  chapter  12,  Amend.  Code,  it  was 
made  the  duty  of  every  collector  of  county  taxes  to  enforce  pay- 
ment of  any  tax  unpaid,  after  due  demand  by  him,  by  sale  of  the 
personal  and  real  property  of  the  taxable,  and,  in  case  he  should  be 
unable  to  find  property  sufficient  therefor,  he  was  authorized  to  en- 
force payment  thereof  by  imprisonment  of  his  body.  The  collector 
was  required  by  section  10  of  said  chapter  12  to  render  to  the  levy 
court  on  the  first  Tuesday  of  March  next  after  the  date  of  his  war- 
rant, a  true  account  of  all  taxes  it  was  his  duty  to  collect,  and  of 
all  the  payments  made,  and  of  all  delinquents.  By  section  21  of 
chapter  8,  Amend.  Code,  it  was  provided  that  '^  at  the  meeting  in 
March  in  every  year  the  levy  court  shall  examine,  adjust,  and  set- 
tle the  accounts  of  the  collectors,  making  all  just  allowances,  and 
the  adjustment  and  settlement  shall  be  final ;  and  the  court,  if 
deemed  expedient,  may  require  other  accounts  from  the  collectors. 
They  shall  at  the  said  meeting  examine  and  settle  the  delinquent 
list  of  each  collector,  as  well  of  state  as  of  county  taxes,  and  make 
allowance  of  delinquents ;  and  upon  such  allowance  the  collector 
shall  be  credited  with  the  amount  thereof.  The  name  of  the  de- 
linquent, if  he  be  dead,  or  have  removed  from  the  state,  shall  be 
struck  from  the  assessment  list,  and  also  from  the  collector's  dupli- 
cate ;  otherwise,  it  shall  remain  on  the  assessment,  and  be  entered 
on  the  collector's  duplicate  for  the  succeeding  year."  It  was  also 
provided  by  section  18  of  said  chapter  12  that  "no  collector,  nor 
his  executors  or  administrators,  shall  collect  or  receive  any  tax  after 
two  years  from  the  date  of  the  warrant.  After  that  date  it  shall 
be  extinguished..  Nor  shall  he  at  any  time  collect  or  receive  any 
tax  allowed  as  delinquent,  but  the  same  shall  be  extinguished." 
The  foregoing  system,  and  the  statutory  provisions  relating  to  it, 
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which  are  material  to  the  present  inquiry,  are  still  in  operation  and 
full  force,  except  so  far  as  they  have  been  modified  by  the  acts  of 
1873,  which  a]*e,  in  their  purpose  and  effect,  merely  amendatory 
and  supplementary  thereto. 

Under  the  l^islation  prior  to  the  enactments  of  1873,  pro- 
vision was  made  expressly  requiring  the  dropping  of  the  names  of 
those  who  had  died  or  had  removed  from  the  state  in  any  year  from 
the  assessment  lists  of  the  next  ensuing  year.  But  no  such  pro- 
vision was  made  for  the  dropping  also  of  the  names  of  those  who 
had  been  found  by  the  collector  to  be  incapable  of  paying  any  tax, 
or  to  be  fictitious  and  non-existent,  and  therefore  incapable  of  dying 
or  removing  from  the  state.  Humanum  est  errare.  In  the  nature 
of  things,  therefore,  under  said  legislation,  many  such  names  would 
inevitably  creep  into  and  accumulate  upon  the  assessment  lists  from 
year  to  year,  for  obvious  reasons,  in  the  administration,  through 
human  agencies,  of  a  system  which,  though  primarily  designed  for 
the  raising  of  public  revenue,  yet  also,  incidentally,  furnished  the 
means  for  qualifying  as  voters, — especially  for  closely-contested 
elections, — ^by  the  payment  of  a  county  tax  as  prescribed  by  the 
constitution  of  the  state.  But,  unless  the  assessment  of  property 
and  polls  be  accurate  and  reliable,  it  must  necessarily  follow  that 
the  tax-rate  based  upon  it  for  raising  the  amount  of  revenue  needed 
in  any  year  will  be  inadequate,  and  a  deficit  in  the  county  treasury 
will  consequently  ensue. 

The  clear,  explicit,  unambiguous  provisions  of  the  acts  of  1873, 
throughout  their  entire  ftxtent  and  scope,  disclose  an  unmistakable 
intention,  and  a  pervading  purpose,  to  supply  the  deficiencies  of 
previous  legislation,  and  secure  a  more  accurate  assessment  of  the 
property  and  polls  in  the  several  counties,  in  order  to  have  a  more 
exact  basis  for  fixing  an  adequate  rate  of  taxation  in  every  year. 
Accordingly,  the  act  passed  April  9,  1873,  and  entitled  "  An  act  in 
relation  to  the  duties  of  assessors,  and  of  the  levy  courts,  in  the 
several  counties  of  this  state,"  being  14  Del.  Laws,  c.  371,  makes 
express,  explicit,  and  very  careful  provision  for  the  accomplishment 
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of  this  purpose.  It  makes  it  unlawful  for  any  assessor  to  place  on 
the  assessment  list  the  name  of  any  person  who  is  not  the  owner  of 
taxable  real  or  personal  property  within  his  assessment  district,  un- 
less he  shall  be  satisfied,  from  personal  knowledge,  that  such  person 
is  of  lawful  age,  and  is  a'  bona  fide  resident  of  his  district.  It  also 
requires  every  assessor,  within  10  days  after  completing  his  assess- 
ment list,  to  post  the  same  as  prescribed  by  the  act,  and  to  give 
notice  that  he  will  attend,  at  the  place,  day,  and  hours  therein 
specified,  to  correct  any  errors  in  his  assessment,  and  for  the  pur- 
pose of  assessing  any  person  who  may  have  been  omitted.  He  shall 
at  the  same  time  give  notice  that  any  person  desiring  to  be  assessed 
must  apply  in  person  before  him,  at  the  time  and  place  mentioned 
in  said  notices,  and  prove  his  right  to  be  assessed  by  the  oath  or 
affirmation  of  some  respectable  freeholder  of  the  county  that  he 
(the  applicant)  is  the  identical  person  he  represents  himself  to  be, 
and  known  to  said  freeholder  personally  to  be  such  ;  that  he  is  21 
years  of  age;  and  that  he  is  bona  fide  resident  in  the  hundred  and 
county  of  the  assessor,  and  in  the  state  of  Delaware,  If  the  as- 
sessor cannot  complete  the  correction  of  his  assessment  on  the  day 
named  in  said  notices,  he  may  adjourn  as  prescribed  in  the  act.  In 
case  of  inability,  from  any  reason,  to  attend  at  the  time  specified  in 
his  notices,  he  shall  appoint  some  other  day,  and  give  notice  thereof 
in  the  same  manner  as  aforesaid.  The  act  then,  by  express  pro- 
visions, imposes  severe  penalties  upon  the  assessor  for  the  refusal  or 
omission  to  place  upon  the  assessment  the  name  of  any  person  who 
appears  and  makes  proof,  in  the  prescribed  manner,  of  his  right  to 
be  placed  thereon.  It  also  imposes  penalties  upon  the  assessor  for 
knowingly  placing  upon  the  assessment  any  fictitious  name,  or 
the  name  of  any  person  not  at  the  time  resident  in  the 
hundred  or  assessment  district,  and  also  upon  any  person  who  shall 
procure  or  cause  to  be  placed  upon  the  assessment  in  any  hundred 
or  assessment  district  the  name  of  any  person  not  entitled  to  be 
assessed  in  said  hundred  or  district,  or  shall  knowingly  procure  or 
calise  to  be  placed  thereon  any  fictitious  or  fraudulent  name.     It 
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further  provides  "  that  it  shall  uot  be  lawful  for  the  lev)''  court  in 
either  of  the  counties  of  this  state,  or  any  member  thereof,  to  take 
from  the  assessment  returned  to  the  said  levy  court  by  any  assessor 
the  name  of  any  p^jrson  appearing  thereon  ;  nor  shall  it  be  lawful 
for  such  levy  court,  or  any  member  thereof,  to  add  to  any  assess- 
ment returned  as  aforesaid  the  name  of  any  person,  unless  upon 
the  personal  application  of  such  person,  and  upon  proof  of  his 
right  to  be  assessed ,''  (section  6,)  in  the  manner  already  stated ;  and 
for  the  violation  of  this  provision  a  severe  penalty  is  also  imposed. 
The  act  further  provides,  in  section  1)  thereof,  "  that  it  shall  not  be 
lawful  for  any  assessor  or  any  levy  court,  upon  the  personal  appli- 
cation of  any  one,  or  otherwise,  to  place  upon  the  assessment  in  any 
hundred  the  name  of  any  person  who,  having  failed  to  pay  the 
county  tax  assessed  against  him  or  her  for  the  preceding  year,  was 
returned  and  allowed  as  a  delinquent,  until  after  the  expiration  of 
the  twelve  months  from  the  time  such  allowance  as  delinquent  was 
made  by  tlie  levy  court." 

It  is  clear,  beyond  question,  that  the  object  of  this  act  was, 
through  very  specific  provisions,  enforced  by  positive  penalties,  to 
secure  an  accurate  assessment,  by  excluding  therefrom,  in  the  first 
instance,  so  far  as  the  assessors  could  detect  them,  and  do  so,  all 
fictitious  names,  as  well  as  the  names  of  those  who  were  disquali- 
fied for  assessment  for  want  of  the  prescribed  age  or  residence. 
But  it  was  manifj^t  that,  to  make  the  assessment  accurate,  for  the 
purpose  of  preventing  a  needless  deficit,  the  lists  must  be  purged, 
not  only  of  these  fictitious  names  which  had  escaped  the  vigilance 
of  the  assessors,  and  could  subsequently  be  discovered  by  the  col- 
lectors, but  also  of  the  names  of  all  those  whose  tax  the  collector 
should  find  could  not  be  effectually  collected,  even  by  means  of 
legal  process ;  in  short,  of  those  who  should  be  ascertained  to  be 
unproductive  as  taxables.  An  act  auxiliary  and  supplementary  to 
said  chapter  371  was  therefore  needful.  Accordingly,  on  the  day 
next  after  the  enactment  of  said  chapter  371,  the  general  assembly 
passed  an  act  entitled  ^'  An  act  in  relation  to  tlie  collection  of  taxes 
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in  this  state  "  being  chapter  372,  vol.  14,  aforesaid.  The  provisions 
of  this  statute  are  substantially  as  follows :  Section  1  makes  it  the 
imperative  duty  of  every  collector  of  county  taxes  in  each  hundred 
or  collection  district /in  this  state,  within  30  daye  after  he  shall  have 
received  his  duplicate  list,  (in  April  of  every  year,)  to  give  public 
notice,  in  the  manner  prescribed  in  the  act,  stating  in  such  notice 
his  place  of  residence  or  of  business,  and  his  readiness  to  receive 
taxes.  They  make  it  also  his  duty,  in  the  month  of  Januafy  in 
^ach  year,  again  to  give  public  notice,  as  aforesaid,  of  at  least  10 
days,  which  last  mentioned  notice  "  shall  state  the  times  and  places  at 
which  such  cctllector  will  attend  for  the  purpose  of  receiving  taxes 
then  due  and  unpaid ;  and  it  shall  be  the  duty  of  the  levy  court  in 
every  county,  upon  proof  being  made  to  them  by  the  affidavit  of 
the  collector,  verified  by  his  oath  or  aflBrmation,  and  filed  in  the  office 
of  the  clerk  of  the  peace  for  the  respective  county,  setting  forth 
that  he  has  given  notice  as  required  by  this  section^  and  that,  in  ac- 
cordance with  the  notice  last  above  mentioned,  he  did  attend  at  the 
times  and  places  designated  in  such  notice  for  the  reception  of  taxes, 
and  did  remain  for  the  space  of  at  least  five  hours  in  each  day,  and 
for  the  period  of  at  least  three  days,  in  attendance,  for  the  purpose 
of  collection  of  taxes  aforesaid,  to  allow  said  collector,  as  delin* 
quencies,  the  taxes  uncollected  by  him  ;  and  the  names  of  such  de- 
linquents shall  be  dropped  from  the  assessment  list  by  the  levy 
oourt,  and  shall  not  be  placed  thereon  again  for  a  period  of  twelve 
months  from  and  after  the  date  of  such  allowance."  Section  1  also 
declares  that  these  provisions  shall  apply  to  persons  assessed  and 
liable  to  pay  poll-tax.  Section  2  provides  "  that  the  notices  re- 
quired to  be  given  in  section  1  of  this  act  by  the  collector  aforesaid 
shall  be  deemed  and  taken  to  be  sufficient  detnau<l  upon  taxables 
for  the  payment  of  taxes  standing  against  them  on  the  collector's 
duplicate  of  the  several  hundreds  and  collection  districts  of  this 
state.  Such  notices,  given  as  aforesaid,  shall  be  considered  a  per- 
formance and  full  discharge  of  the  duty  of  the  collectors  aforesaid 
to  make  demand  for  taxes ;  and  they  shall  not  be  required  there- 
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after  to  make  further  demand  on  any  taxables  for  said  taxes  as  a 
condition  precedent  to  the  employment  of  legal  processes  now  pro- 
vided by  law  for  the  collection  of  taxes/'  Section  3  makes  it  the 
duty  of  the  collector  to  give  receipt  for  taxes  received,  and,  in  ad- 
dition to  his  signature,  to  make  the  impression  of  the  seal  (for 
which  it  makes  provision)  of  the  hundred  or  collection  district  of 
which  he  is  collector  upon  all  receipts  given  by  him  for  cDunty 
taxes.  Sections  4  and  5  impose  penalties  upon  the  collector 
for  using,  or  permitting  the  unlawful  use  of,  said  seal,  and 
upon  all  others  for  counterfeiting  said  seal  or  participating 
in  the  fraudulent  use  of  the  same*  The  salient  feature  of  this  act 
is  the  mandatory  provision  that  the  levy  court,  upon  the  return  of 
the  collector's  delinquent  list,  as  provided  by  section  10,  c.  12, 
Amend.  Code,  and  upon  the  evidence  of  his  affidavit  made  and 
filed  as  prescribed  in  section  1  of  the  act,  shall  allow  said  collector 
as  delinquencies  the  taxes  uncollected  by  him ;  and  that  the  names 
of  such  delinquents  shall  be  dropped  from  the  assessment  lists  by 
the  levy  court,  and  shall  not  be  placed  thereon  again  for  a  period 
of  12  months  from  and  after  the  date  of  such  allowance. 

Prior  to  the  enactment  of  chapter  372,  none  but  the  names  of 
delinquents  who  were  dead  or  had  removed  from  the  state  were 
permitted  by  law  to  be  struck  from  the  assessment  list.  All  others 
were  required  to  be  retained  thereon,  and  to  be  entered  oft  the  col- 
lector's duplicate  for  the  next  ensuing  year.  By  the  requirements 
of  the  forgoing  provision  of  said  chapter,  therefore,  in  addition  to 
to  the  names  of  the  dead,  and  of  the  removed  from  the  state,  the 
names  of  the  fictitious  which  have  been  erroneously  assessed  by  the 
assessors  or  the  levy  court,  as  well  as  of  those  whose  taxes  shall  be 
found  uncollectible  by  legal  process,  shall,  when  returned  as  delin- 
quents by  the  collector,  be  dropped  from  the  assessment,  and  shall 
not  be  placed  thereon  for  the  next  ensuing  year.  The  collector  is 
thus  made  an  efficient  auxiliary  in  purging  the  lists  of  unproduc- 
tive taxables,  and  securing  an  accurate  assessment ;  thus  preventing 
a  deficit  for  the  next  ensuing  year.    Through  the  operation  of  sec- 
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tion  1  of  chapter  372,  and  of  the  penal  provisions  of  section  9,  c. 
371,  the  collector's  return  is  made  imperatively  binding  upon  the 
assessors  and  the  levy  court.  Each  act  is,  therefore,  manifestly  de- 
signed to  oper/ate  in  connection  with  the  other  as  a  component  part 
of  the  pre-existing  county  revenue  system,  and  as  amendatory  thereof 
and  supplementary  thereto.  The  practical  effect  of  their  provisions 
is  to  make  the  collector  exclusively  the  agent  of  the  legislature,  in 
its  exercise  of  the  taxing  power,  to  ascertain  and  determine  finally 
and  conclusively,  in  the  mode  prescribed  by  law,  whether  or  not 
those  whom  he  shall  return  as  delinquents  will  be  productive  taxa- 
bles  for  the  next  ensuing  year. 

In  addition  to  the  foregoing,  there  are  other  important  pro- 
visions of  the  acts  of  1873.  They  define  with  greater  precision  the 
duties  of  the  county  revenue  officials,  and  prescribe  specifically 
what  shall  be  a  performance  and  full  discharge  of  duty  in  certain 
respects.  In  so  doing,  they  relieve  public  functionaries  from  em- 
barrassing uncertainty  as  to  their  duty,  and  from  harassing  anxie- 
ties as  to  their  liability,  which  are  unjust  to  the  officer,  and  detri- 
mental to  the  public  service.  At  the  same  time,  they  afford  the  in- 
dividual citizen  due  notice,  and  ample  opportunity  to  become  as- 
sessed and  to  pay  his  tax,  if  he  exercise  reasonable  diligence,  and 
take  care  to  see  that  the  obligations  and  the  penalties  which  the  law 
imposes  are  enforced  against  thase  officials  who  presume  to  violate 
those  provisions  which  the  legislature  has  enacted  for  the  vindica- 
tion of  his  righte,  and  the  promotion  of  the  public  welfare. 

Further  analysis  of  these  acts  is  needless.  They  speak  for 
themselves.  There  is  no  ambiguity  in  their  language,  and  no  room 
for  doubt  as  to  their  design.  Everywhere  throughout  them  there 
is  apparent,  in  the  natural  meaning  of  their  phraseology,  and  in  the 
plain  import  of  their  provisions,  a  dominating  purpose  so  to  amend 
the  revenue  system  as  to  provide  for  the  assessment  and  collection 
of  county  taxes  with  greater  exactness  and  regularity,  and  to  define 
the  duties  and  liabilities  of  the  revenue  officials  with  greater  pre- 
cision and  certainty.     This  purpose  is  indicated  in  their  titles,  is 


Digitized  by  VjOOQIC 


FRIESZLEBEN  v.  SHALLCROSS  et  al.  97 

OPINION  OF  COURT. 

implied  in  their  reference  only  to  the  oflBcers  exclusively  intrusted 
with  duties  pertaining  to  revenue,  and  is  disclosed  through  their 
essential  and  inseparable  connection  with  the  entire  Code  of  county 
revenue  l^islation,  of  which,  for  their  own  efiectual  operation, 
they  must  necessarily  form  a  constituent  part.  Hence,  it  cannot 
be  maintained  that  they  are  primarily  a  r^ulation  of  the  suffrage, 
and  secondarily  only  a  r^ulation  of  taxation.  For,  if  this  be  true, 
then  it  may  be  maintained  with  equal  reason  that  the  entire  county 
assessment  and  collection  system,  since  it  is  necessarily  employed 
for  the  qualification  of  voters  through  the  payment  of  a  county 
tax,  is  therefore  primarily  intended  and  established  to  regulate  the 
qualification  for  voting,  rather  than  to  provide  for  the  collection  of 
revenue.  The  mere  statement  of  this  proposition  is  sufficient  for 
its  refutation.  Accordingly,  the  conclusion  is  irresistible  that  in 
their  primary  purpose  and  design  the  provisions  drawn  in  question  by 
the  plaintiff*^s  case  are  intended  as  an  exercise  of  the  taxing  power  by 
the  legislature  with  the  view  of  improving  the  efficiency  of  the 
county  revenue  system.  Whether  or  not  it  is  the  wisest  and  most 
effective  plan  for  accomplishing  this  result  which  could  be  devised 
is  immaterial  to  the  question  of  their  constitutional  validity.  They 
have  been  adopted  as  a  means  for  effecting  this  result,  which  ap- 
peared to  the  l^islative  judgment,  as  we  must  presume,  to  be  the 
most  suitable  and  most  effectual  for  its  accomplishment.  Being  so, 
the  said  provisions  n^ust  be  presumed  to  be  valid,  and  of  binding 
force,  until  their  enactment  shall  be  shown  to  have  been,  in  consti- 
tutional comtemplation,  unwarranted  and  prohibited.  Cooley 
Const.  Lim.,  168,  and  cases  there  cited. 

We  now  come  to  the  second  general  inquiry,  whether  or  not, 
if  the  said  provisions  be  considered  as  primarily  a  revenue  regula- 
tion, they  are  a  legitimate  exercise  of  the  true  function  of  taxation, 
that  is  to  say,  in  accord  with  its  essential  characteristics  and  pur- 
pose, and  not  in  conflict  with  those  limitations  upon  it  which  have 
been  iield  by  courts  of  high  authority  elsewhere  to  inhere  in  the 
very  nature  of  the  power  of  taxation  itself,  and  to  be  equally  im- 
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perative  whether  declared  in  written  constitutions  or  not.  Cooley, 
Tax'n,  41 ;  Stick  Co.  v.  Brewer,  62  Me.,  62 ;  StcUe  v.  Beadington 
Tp.,  36  N.  J.  Law,  66  ;  Sharpleas  v.  Mayor,  21  Pa.  St.,  168 ;  Harn- 
mett  V.  Philadelphia,  65  Pa.  St.,  151 ;  In  re  Washington  Avenue^ 
69  Pa.  St.,  363,  364  ;  Knowlton  v.  Supenrisors,  9  Wis.,  410. 

Taxes  are  defined  to  be,  to  use  the  language  of  Judge  Cooley, 
"  burdens  or  charges  imposed  by  the  legislative  power  upon  persons 
or  property  to  raise  money  for  public  purposes.  The  power  to  lax 
rests  upon  necessity,  and  is  inherent  in  every  sovereignty.  The 
legislature  of  every  free  state  will  possess  it  under  the  general  grant 
of  legislative  power,  whether  particularly  specified  in  the  constitu- 
tion among  the  powers  to  be  exercised  by  it  or  not."  Cooley, 
Const.  Lim.,  479.  Chief  Justice  Marshall  has  said  of  this  power : 
"  The  power  of  taxing  the  people  and  their  property  is  essential  to 
the  very  existence  of  government,  and  may  be  l^itimately  exer- 
cised on  the  objects  to  which  it  is  applicable  to  the  utmost  extent 
to  which  the  government  may  choose  to  carry  it.  *  *  * 
The  people  of  a  state,  therefore,  give  to  their  government  a  right 
of  taxing  themselves  and  their  property ;  and,  as  the  exigencies  of 
government  cannot  be  limited,  they  prescribe  no  limits  to  the  exer- 
cise of  this  right,  resting  confidently  on  the  interest  of  the  legis- 
lator, and  on  the  influence  of  the  constituents  over  their  represen- 
tative, to  guard  them  against  its  abuse.''  McQuUough  v.  Mainland, 
4  Wheat,  428.  Judge  Cooley  continues :  ."  Having  thus  indi- 
cated the  extent  of  the  taxing  power,  it  is  necessary  to  add  that  cer- 
tain elements  are  essential  in  all  taxation,  and  that  it  will  not  fol- 
low, as  of  course,  because  the  power  is  so  vast,  that  everything 
which  may  be  done  under  pretense  of  its  exercise  will  leave  the 
citizen  without  redress,  even  though  there  be  no  conflict  with  ex- 
press constitutional  inhibitions.  Everything  that  may  be  done  tin- 
der the  name  of  taxation  is  not  necessarily  a  tax ;  and  it  may  hap- 
pen that  an  oppressive  burden  imposed  by  the  government,  when  it 
comes  to  be  carefully  scrutinized,  will  prove,  instead  of  a  tax,  to  be 
an  unlawful  confiscation  of  property,  unwarranted  by  any  principle 
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of  constitutional  government.  In  the  first  place,  taxation  having 
for  its  own  legitimate  object  the  raising  of  money  for  public  pur- 
poses, and  the  proper  needs  of  government,  the  exaction  of  moneys 
from  the  citizens  for  other  purposes  is  not  a  proper  exercise  of  this 
power,  and  must  therefore  be  unauthorized."  Cooley,  Const.  Lim., 
487.  "  In  the  second  place,  it  is  of  the  very  essence  of  taxation 
that  it  be  levied  with  equality  and  uniformity,  and,  to  this  end, 
that  there  should  be  some  syetem  of  apportionment.  Where  the 
burden  is  common,  there  should  be  common  contribution  to  dis- 
charge it."  Id.  495.  "  But,  to  render  taxation  uniform  in  any 
case,  two  things  are  essential.  The  first  of  these  is  that  each  tax- 
ing district  should  confine  itself  to  the  objects  of  taxation  within 
its  limits."  Id.  499.  The  second  essential  is  that  apportionment 
of  taxes  should  reach  all  the  objects  of  taxation  within  the  district. 
Of  the  correctness  of  this  as  a  principle  there  can  be  little  doubt, 
though  there  may  sometimes  be  difficulty  in  determining  whether 
in  practice  it  has  been  applied  or  not.  Id.  501.  "  Absolute  equal- 
ity and  strict  justice  are  unattainable  in  tax  proceedings.  The  leg- 
islature must  be  left  to  decide  for  itself  how  nearly  it  is  possible  to 
approximate  so  desirable  a  result.  *  *  *  jjj^  legis- 
lature must  also,  except  when  an  unbending  rule  has  been  pre- 
scribed for  it  by  the  constitution,  have  power  to  select,  in  its  dis- 
cretion, the  subjects  of  taxation.  The  rule  of  uniformity  requires 
an  apportionment  among  all  the  subjects  of  taxation  within  the 
districts,  but  it  does  not  require  that  ever3^hing  which  the  legisla- 
ture might  make  taxable  shall  be  made  so  in  fact.  Many  exemp- 
tions are  usually  made  from  taxation,  from  reasons  the  cogency  of 
which  is  at  once  apparent."  Id.  513,  614.  '*  The  constitutional 
requirement  of  equality  and  uniformity  only  extends  to  such  ob- 
jects of  taxation  as  the  l^islature  shall  determine  to  be  properly 
subject  to  the  burden.  The  power  to  determine  the  persons  and 
the  objects  to  be  taxed  is  trusted  exclusively  to  the  legislative  de- 
partment ;  but  over  all  those  objects  the  burden  must  be  spread,  or 
it  will  be  unequal  and  unlawful  as  to  such  as  are  selected  to  make 
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the  payment/'  Id.  615.  "  It  is,  moreover,  essential  to  valid  taxa- 
tion that  the  taxing  officers  be  able  to  show  legislative  aathority  for 
the  burden  they  assume  to  impose  in  every  instance.  Taxes  can 
only  be  voted  by  the  people's  representatives."     Id.  617. 

The  foregoing  extracts  from  Judge  Cooley's  valuable  treatise 
on  Constitutional  Limitations,  present  clearly,  comprehensively, 
and  succinctly  the  leading  principles  illustrating  the  nature  and  ex- 
tent of  the  power  of  taxation,  and  the  limitations  upon  its  exercise 
inherent  in  the  nature  thereof,  which  have  been  approved  by  courts 
and  text-writers  of  acknowledged  authority.  Without  being  un- 
derstood either  to  define  or  to  declare  to  what  extent,  in  all  cases, 
said  principles  shall,  in  all  respects,  be  applicable  and  authoritative 
in  this  state,  it  is  nevertheless  proper  to  consider  whether  the  said 
provisions  which  are  complained  of  in  this  case  are  not,  so  far  as 
they  affect  the  plaintiff,  in  accord,  instead  of  in  conflict,  with  said 
principles.  By  section  1,  art.  2,  of  the  constitution  of  Delaware, 
the  legislative  power  of  this  state  is  vested  in  the  general  assembly. 
There  being  no  express  grant  of  the  power  of  taxation,  it  passed 
to  the  general  assembly,  under  the  general  grant  of  legislative 
power,  as  an  attribute  of  sovereignty  essential  to  the  existence  of 
the  government,  and  indispensable  to  the  promotion  of  the  general 
welfare.  Excepting  the  provisions  of  section  14,  art.  2,  of  the 
constitution  of  this  state,  respecting  the  mode  of  framing  and  pass- 
ing hills  for  the  raising  of  revenue,  there  is  no  express  limitation 
therein  upon  the  exercise  by  the  legislature  of  the  taxing  power. 
Unless,  therefore,  some  clearly  implied  restriction  be  found,  inhe- 
rent in  the  nature  of  taxation  itself,  or  in  some  express  constitu- 
tional provision,  the  statutory  provisions  in  question  must  be  sustained 
as  a  valid  exercise  of  the  taxing  power.  It  has  not  been  shown 
that  they  were  enacted  for  other  than  a  public  purpose.  Nor  does 
it  appear  anywhere  in  the  case  before  us  that  they  impose  any  fiscal 
burdens  upon  the  plaintiff,  and  are  for  that  reason  not  uniform  and 
equal.  As  a  matter  of  fact,  instead  of  imposing  taxation  upon 
him  for  the  year  1886,  they  demonstrate  that  he  is  incapable  of 


Digitized  by  VjOOQIC 


FRIESZLEBEN  v.  SHALLCROSS  et  al.  101 

OPENION  OP  OOUBT. 

paying  a  tax.  Instead  of  discriminating  arbitrarily  and  unequally, 
by  malting  him  bear  the  burdens  of  others  belonging  to  his  own 
poll  class. of  taxables,  the  truth  is  that  the  non-delinquent  taxables 
were  obliged  in  1886  to  bear  the  extra  taxation  necessary  to  make 
good  his  delinquency  in  1885.  The  latter  might  justly  urge  the 
unequal  effect  of  the  operation  of  said  provisions,  were  it  not  for 
the  fact  that,  owing  to  his  inability  to  pay  any  tax,  (which  must  be 
presumed  from  the  return  of  the  collector,)  his  exclusion  from  as- 
sessment, in  reality,  neither  increased  nor  diminished  their  actual 
burdens  thereafter. 

But,  even  if  it  were  otherwise,  and  the  non-delinquents,  by 
operation  of  the  said  provisions,  could  rightfully  complain  that 
thereby  the  non-assessment  of  the  plaintiff  because  delinquent  im- 
posed his  share  of  taxation  upon  them  without  due  process  of  law, 
yet  the  plaintiff  cannot  in  this  case  avail  himself  of  their  cause  of 
action.  He  has  sued  in  the  case  before  us  for  damages,  because, 
by  operation  of  the  said  provisions,  no  tax  w&s  imposed  upon  him 
in  1886,  and  not  because  he  is  wronged  by  an  unequal  burden  of 
taxation.  He  cannot  successfully  urge  that  which  is  not  an  injury 
to  himself  as  a  ground  for  invalidating  these  statutory  provisions. 
He  does  not  complain  on  that  ground,  nor  is  he  in  a  situation  to  so 
complain  as  being  one  who  has  been  obliged  to  pay  an  unequal  tax. 
It  is  well  settled  th&t  the  courts  will  never  pronounce  a  statute  un- 
constitutional because  it  may  impair  the  right  of  others  not  com- 
plaining. A  statute  is  assumed  to  be  valid  until  some  one  com- 
plains whose  right  it  invades.  AnJUmi  v.  Wright,  22  Grat.,  867  ; 
Cooley,  G>nst.  Lim.,  164.  As  was  said  by  this  court,  upon  this 
very  point,  in  Coyle  v.  Commiasumers,  (1884,  not  yet  published  :) 
'^  It  will  be  time  enough  to  consider  this  question,  and  the  rights  of 
the  parties  that  may  be  affected  thereby,  when  it  shall  be  presented 
for  our  consideration  by  parties  capable  of  making  it,  and  having 
an  interest  in  its  determination.  No  such  parties  are  before  us." 
As  heretofore  stated,  the  primary  purpose  of  the  enactment  of  said 
provisions  of  the  acts  of  1873  was  to  secure  a  more  reliable  assess- 
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ment,  by  excluding  therefrom  all  unproductive  taxables,  in  order  to 
prevent  a  constantly  recurring  annual  deficit.  It  is  a  well-settled 
rule  of  constitutional  construction  that  when  a  constitution  gives  a 
general  power,  or  enjoins  a  duty,  it  also  gives,  by  implication,  every 
particular  power  necessary  for  the  exercise  of  the  one  or  the  per- 
formance of  the  other.  Therefore,  the  power  to  raise  by  taxation 
sufficient  revenue  for  the  needs  of  government  necessarily  in- 
cludes the  power  to  make  reasonable  provision  for  preventing  a 
deficit.  This,  as  has  been  shown,  was  the  object  of  the  l^islature 
in  the  enactment  of  the  provisions  complained  of  by  the  plaintiff. 
In  its  judgment,  they  were  deemed  necessary  and  appropriate  to  the 
object  in  view.  For  this  purpose,  they  have,  in  effect,  made 
the  collector  in  each  hundred  and  collection  district  the  sole 
and  final  judge  of  the  incapacity  for  the  payment  of  a  tax  (and 
consequently  of  his  unproductiveness  as  a  taxable  for  the  next  en- 
suing year)  of  any  one  whom  the  collector  shall  return  as  a  delin- 
quent in  any  year.  He  has  been  selected  by  the  legislature,  in  the 
exercise  of  the  taxing  power,  as  its  agent,  for  this  duty,  because,  as 
must  be  presumed,  he  is  the  most  suitable  I'evenue  official  for  the 
purpose.  Being  charged  by  law  with  the  special  duty  of  collecting 
taxes,  and  employing  legal  process  in  that  behalf,  and  being  also 
under  the  obligations  of  his  official  bond  to  fully  discharge  his 
duty,  he  is,  presumably  in  the  legislative  juo^ment,  the  revenue 
official  best  qualified  and  most  likely  to  discover  the  productiveness 
or  unproductiveness  of  the  taxables  on  his  annual  duplicate.  Hav- 
ing given  bond,  and  being  liable  civilly  and  also  criminally  for 
corrupt  and  malicious  conduct  in  his  office,  he  cannot  reasonably  be 
said  to  be  an  irresponsible  officer.  Nor  is  it  true,  as  was  con- 
tended for  the  plaintiff  at  the  argument,  that  the  collector  is  clothed, 
under  the  provisions  of  the  legislation  of  1873,  with  authority,  ar- 
bitrarily, and  at  his  mere  will  and  pleasure,  to  decide  what  poll 
taxables  shall,  and  what  poll  taxables  shall  not,  pay  tax  for  the 
ensuing  year,  and  with  unrestrained  power  of  choice  as  to  whom 
he  will  return  as  delinquent.     Under  the  provisions  of  sections 
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11-14^  c.  12y  Amend.  Code,  it  is  made  the  imperative  duty  of  the 
collector  to  sell  the  personal  and  real  property  of  every  taxable  who 
shall  fail  to  pay  his  tax  to  the  collector  after  10  days^  demand^  in 
order  to  enforce  payment  thereof;  and  for  the  same  purpose,  in 
case  he  shall  not  find  sufficient  property,  he  is  authorized  by  section 
15  of  said  chapter  12  to  take  and  imprison  the  body  of  every  such 
taxable.  Again,  under  the  provisions  of  section  10  of  said  chap- 
ter 12,  the  collector  is  also  imperatively  required,  "  on  the  first 
Tuesday  of  March  next  after  the  date  of  his  warrant,  to  render  to  the 
levy  court  a  true  account  cf  all  taxes  it  was  his  duty  to  collect,  and 
of  all  payments  made,  and  of  all  delinquents.^'  These  provisions 
were  not  repealed,  nor  altered,  by  the  legislation  of  1873,  but,  on 
the  contrary,  were  recognized  by  it  as  of  continuing  force  and  ob- 
ligation. Accordingly,  the  provisions  of  1873  must  be  construed 
in  connection  with  them.  This  being  so,  the  absolute  duty  is  im- 
posed by  law  upon  the  collector  to  collect  from  all  alike,  without 
favor  or  discrimination,  and  to  return  all  as  delinquents  and  un- 
productive taxables  whose  tax  cannot  be  collected  on  demand,  or 
by  l^al  process.  If  the  collector  shall  act  arbitrarily  and  cor- 
ruptly, and  disregard  his  dutv,  he  will  do  so  in  direct  violation  of 
said  statutory  provisions,  and  of  the  meaning  and  purpose  of  the 
legislation  of  1873.  He  would,  therefore,  act  not  by  authority  of, 
but  contrary  to,  the  law.  While  this  will  be  a  good  reason  for  the 
punishment  of  the  offending  collector,  yet  it  is  not  recognized  by 
the  courts  as  a  sufficient  ground  for  declaring  the  provisions  of  a 
statute  unconstitutional  and  void.  PaUeraon  v.  Barloio,  60  Pa.  St., 
54.  It  is  therefore  the  undeniable  duty  of  the  collector  to  make 
diligent  inquiry,  and  exhaust  legal  process,  wheresoever  effectual,  in 
the  effort  to  collect  the  tax  of  tl  e  citizen,  before  he  shall  return 
him  to  the  levy  court  as  a  delinquent  or  unproductive  taxable. 
This  is  the  duty  which  he  owes  to  the  public  under  the  mandates 
of  the  law,  and  the  obligations  of  his  bond.  He  also  owes  to  the 
individual  citizen  the  duty  of  giving  the  two  several  notices  pre- 
scribed by  section  1  of  said  chapter  372,  vol.  14,  and  the  opportu- 
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nity,  in  accordance  therewith,  to  pay  his  tax.  Upon  the  discharge 
of  these  several  daties,  he  shall  make  his  said  return  to  the  levy 
court,  and  the  same  shall  be  conclusive  that  the  delinquent,  in  leg- 
islative contemplation,  will  be  unproductive  as  a  taxable  for  the 
next  ensuing  year,  and  accordingly  his  name  shall  be  excluded  from 
the  assessment  list  for  that  year.  It  is  necessary  that  this  return 
shall  be  conclusive  of  this  fact,  in  order  to  exclude  him  from  the 
assessment  list,  and  so  prevent  a  deficit,  in  fulfillment  of  the  pur- 
pose of  the  statute.  Unless  such  fact  be  ascertained  during  March 
of  any  year,  it  would  become  impossible  to  complete  the  assessment, 
and  have  the  duplicate  and  warrant  in  the  hands  of  the  collector  in 
April  of  such  year,  as  prescribed  by  law.  Consequently,  unless 
this  fact  can  oonstitutionally  be  ascertained  in  the  mode  and  at  the 
time  prescribed,  the  provisions  of  the  act  would  be  nugatory,  and 
their  primary  purpose  frustrated.  Hence,  this  mode  of  ascertain- 
ment of  a  fact  essential  to  the  indispensable  collection  of  public 
revenue  with  regularity  and  certainty  is  necessary  to  the  proper  ex- 
ecution of  the  taxing  power,  and  is  an  appropriate  and  legitimate 
exercise  thereof  by  the  general  assembly.  Hagar  v.  Reclamation^ 
Di8ty  111  U.  8.,  701-716 ;  4  Sup.  Ct.  Rep.,  663;  WUson  v.  BaU- 
road  Co.,  5  Del.  Ch.,  538,  545 ;  Cooley,  Const.  Law,  87. 

The  delinquent  cannot  complain  that  he  has  had  no  ''day  in 
court,"  and  no  opportunity  to  disprove  the  fact  conclusively  estab- 
lished by  the  return.  In  contemplation  of  law,  he  has  received 
notice  to  appear,  through  the  notices  given  by  the  collector 
at  the  precise  time  specified  for  the  giving  thereof  in  said 
section  1  of  chapter  372,  Thereby  he  has  his  opportunity  to  show 
his  capacity  as  a  taxable  for  the  next  ensuing  year  by  appearing  in 
accordance  with  said  notices,  and  paying  his  tax  to  the  collector. 
Not  having  done  so,  he  is  legally  concluded  by  the  determination 
and  the  return  of  the  collector.  Hagar  v.  Reclamaiion  DisL,  111 
U.  S.,  701-715;  4  Sup.  Ct.  Rep.,  663.  In  the  present  instance 
the  plaintiff  admits,  as  the  record  discloses,  that  he  was  duly  as- 
sessed as  a  poll  taxable,  and  that  he  had  legal  notice  and  opportu- 
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nity  to  appear  before  the  collector^  and  show  his  capacity  as  a  tax- 
able for  1886,  but  that  he  did  not  do  so.  He  admits  that  he  had 
not^  within  two  years  next  before  the  general  election  in  that  year^ 
paid  any  tax,  and  does  not  allege  or  show  that  he  was  able  or  will- 
ing to  pay  any  tax  either  for  1885  or  1886.  He  admits  that  the 
collector  was  in  attendance  for  the  reception  of  his  tax,  conforma- 
bly to  his  notices  given  as  prescribed  by  the  act ;  bat  he  does  not 
allege  or  show  that  the  collector  ever  refused  to  receive  it,  or  de- 
prived him  of  a  free  and  ample  opportunity  to  pay  it.  Nor  does 
he  all^e  or  show  that  the  collector  had  not  fully  and  in  good  faith 
discharged  his  official  duty,  and  exhausted  all  lawful  and  effective 
means  in  an  earnest  effort  to  collect  his  tax  before  he  returned  him 
as  a  delinquent  and  unproductive  taxable.  So  that  the  verity  of 
the  statutory  presumption  established  by  the  collector's  return  is 
nowhere  impeached  by  the  record. 

In  this  connection,  some  observations  may  be  made  which 
seem  both  appropriate  and  material  to  the  present  inquiry,  as  being 
illustrative  of  the  serious  and  not  trivial  importance  as  well  as  of 
the  real  necessity  of  these  legislative  provisions  for  ascertaining 
what  portion  of  th^  citizens  belong  to  the  productive  class,  and 
what  portion  to  the  unproductive  class,  of  poll  taxables,  with  a 
view  to  securing  an  accurate  assessment,  and  thus  prevent,  through 
an  exact  and  business-like  administration  of  the  county  revenue 
system,  an  annually  recurring  deficit.  As  hereinbefore  shown,  the 
collection  law  of  1873  was  enacted  to  be  auxiliary  to  the  assessment 
law  of  that  year,  for  the  purpose  of  excluding  from  the  assessment 
lists  in  any  year,  through  the  inquiry  and  return  of  the  collector, 
all  fictitious  names,  and  also  the  names  of  all  others  who  would  be 
unproductive  taxables  in  such  year,  which  had  been  placed  upon  the 
assessment  list  in  the  preceding  year  through  the  error,  or  other- 
wise, of  the  assessor  or  levy  court.  It  was  argued  by  counsel  for 
plaintiff  that  thousands  of  poll  taxables  are  annually  returned  as 
delinquents,  but  that  this  is  done  by  the  collectors  arbitrarily,  and 
without  just  reason  or  necessity.    The  fact  is  true  as  stated,  but  the 
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deduction  therefrom  was  unwarranted.  The  fact  that  thousands  of 
poll  taxables  are  annually  returned  as  delinquents  by  the  collectors 
is  not  shown  by  the  record  in  the  case  before  us,  but  it  is  shown  by 
the  official  records  of  the  county  revenue  officers.  Careful  exami- 
nation of  these  shows  that,  in  addition  to  those  who  subsequently 
die,  or  remove  from  the  state,  there  have  been  placed  upon  the  as- 
sessment lists  in  a  single  year,  in  Wilmington  alone,  not  only  hun- 
dreds, but  thousands,  of  names  of  persons  who  never  existed,  and 
also  great  numbers  of  those  whose  taxes  could  not  be  collected  even 
by  legal  process.  That  thousands  of  these  were  fictitious  names  of 
persons  who  never  existed,  is  demonstrated  by  the  disproportion 
which  the  assessment  bears  to  the  population  as  shown  by  the  cen- 
sus reports.  That  thousands  of  the  remainder  were  absolutely  un- 
productive taxables,  against  whom  l^al  process  was  wholly  un- 
availing, is  a  fact  which,  beyond  question,  can  be  conclusively  es- 
tablished. While  this  demonstrates  the  infirmity  of  human  instru- 
mentalities, and  the  inadequacy  of  even  the  present  assessment  laws 
and  their  penal  provisions,  it  also  significantly  demonstrates  the 
necessity  for,  and  emphasizes  the  value  of,  the  collection  law  of 
1873,  by  operation  of  which  these  flagrant  faults  in  the  assessment 
lists  are  annually  corrected  through  the  agency  of  the  collector. 

The  consideration  of  the  third  general  inquiry  is  now  reached. 
It  is  contended  in  behalf  of  the  plaintiff  that  the  provisions  of  the 
acts  of  1873,  of  which  he  complains,  by  causing  his  exclusion  from 
the  assessment  lists  for  1886,  thereby .  operated  to  deprive  him  of 
the  opportunity  to  pay  a  county  poll-tax,  as  his  qualification  for 
the  enjoyment  of  the  right  of  an  elector  of  this  state  at  the  general 
election  in  that  year,  and  therefore  that  these  provisions  are  uncon- 
stitutional and  void,  as  being  violative  of  sec.  1 ,  art.  4,  and  of  sec.  3.  art. 
1 ,  of  the  constitution  of  this  state.  Section  1 ,  art.  4,  provides  that  a  citizen 
of  the  age  of  22  years  or  upwards,  (and  otherwise  qualified,)  "  and 
having,  within  two  years  next  before  the  election,  paid  a  county 
tax,  which  shall  have  been  assessed  at  least  six  months  before  the 
election,  shall  enjoy  the  right  of  an  elector."     Section  3  of  article 
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1  provides  that  "  all  elections  shall  be  free  and  equal."  It  has 
been  shown  that  said  provisions  of  the  acts  of  1873  were  enacted 
by  the  legislature  in  the  legitimate  exercise  of  the  taxing  power, 
and  were  appropriate  and  necessary  to  the  due  execution  thereof, 
and  were,  in  their  primary  purpose  and  design,  a  regulation  of  the 
collection  and  assessment  of  county  taxes,  and  but  incidentally  and 
secondarily  a  regulation  for  the  qualification  of  electors.  The 
plaintiflF's  contention,  therefore,  directly  raises  the  question,  has  the 
general  assembly,  according  to  the  true  meaning  and  intent  of  the 
constitution  of  this  state,  authority  to  exclude  from  the  assessment^ 
in  any  particular  year,  a  citizen  who  has  been  ascertained,  by  a 
mode  appropriate  and  essential  to  the  effectual  exercise  of  the  tax- 
ing power,  to  be,  in  the  legislative  judgment,  an  unproductive  tax- 
able for  that  year  ?  This  is  the  controlling  question  in  the  case 
presented  by  the  record.  There  is  no  need,  upon  the  present  occa- 
sion, of  considering  or  declaring  the  extent  of  legislative  power  and 
discretion  beyond  the  requirements  of  this  pivotal  question.  If  it 
shall  be  decided  affirmatively,  the  controverted  provisions  of  the 
acte  of  1873  must  be  sustained  as  constitutional  and  valid.  The 
taxing  power,  and  also  the  privilege  of  exercising  the  elective  fran- 
chise, are  both  conferred  by  express  but  separate  provisions  of  the 
same  constitution, — the  fornjer  by  section  1  of  article  2,  and  the 
latter  by  said  section  1  of  article  4.  No  express  limitation  upon 
the  taxing  power  in  respect  to  suffrage  is  found  in  that  instrument. 
Therefore,  if  any  restriction  upon  such  power  exists,  it  must  appear 
by  clear  implication  from  some  other  express  provision  of  the  con- 
stitution. To  ascertain  this,  resort  must  be  had  to  a  proper  con- 
struction of  the  entire  instrument.  Every  enactment  of  the  state 
I^islature  is  presumed  to  be  constitutional  and  valid  until  the  con- 
trary is  shown.  There  is  no  safe  rule  for  construing  the  extent  or 
limitation  of  powers  in  a  constitution  "other  than  is  given  by  the 
language  of  the  instrument  which  confers  them,  taken  in  connec- 
tion with  the  purposes  for  which  they  were  conferred."  Oibbona 
V,  Ogden,  9  Wheat.,  188.     "  But  it  is  not  on  slight  implication  and 
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vague  conjecture  that  the  legislature  is  to  be  pronounced  to  have 
transcended  its  powers^  and  its  acts  to  be  considered  as  void.  The 
opposition  between  the  constitution  and  the  law  should  be  such  that 
the  judge  feels  a  clear  and  strong  conviction  of  their  incompatibility 
with  each  other."    Fletcher  v.  Peck,  6  Cranch,  87,  128. 

If  examined  according  to  these  approved  rules  of  construction^ 
can  it  be  said  that  any  restriction  upon  the  taxing  power,  as  exer- 
cised by  the  legislature  in  the  present  instance,  appears  by  clear 
implication  from  the  said  provisions  of  article  4  relating  to  the 
<lualification8  of  electors?  The  language  of  said  article,  ^^  having, 
within  two  years  next  before  the  election,  paid  a  county  tax,  which 
shall  have  been  assessed  at  least  six  months  before  the  election,'^ 
<:learly  contemplates  the  necessity  of  a  preceding  assessment.  The 
right  to  qualify  for  the  suffrage,  therefore,  is  by  the  constitution 
itself  made  dependent  upon  the  action  of  the  l^islatnre  in  the  ex- 
ercise of  the  taxing  power.  Unless  the  l^islature  has  authority  to 
prescribe  an  appropriate  and  necessary  mode  of  ascertaining  who 
will  be  unproductive  subjects  of  taxation  in  any  year,  and  to  ex- 
clude such  from  assessment  in  that  year,  it  cannot  successfully  raise, 
with  certainty  and  regularity,  adequate  revenue  for  support  of  the 
government,  and  thus  fulfill  the  purpose  for  which  it  was  vested 
with  the  taxing  power ;  for,  if  required  to  assess  those  who  have 
been  ascertained  by  such  mode  to  be  unproductive  as  taxables,  an 
annual  deficit  must  inevitably  result,  and  the  purpose  of  the  taxing 
power  be  thus  frustrated.  To  hold,  therefore,  that  the  legislature 
is  imperatively  required  to  assess  a  citizen  &o  found  to  be  unpro- 
ductive is  to  assert  that  the  existence  of  government  is  of  subor- 
•dinate  importance  to  the  privilege  of  suffrage.  Such  a  proposition 
is  untenable,  as  it  is  absurd.  Without  organized  government,  there 
can  be  neither  qualification  for,  or  exercise  of,  the  suffrage,  nor  pro- 
tection of  life,  liberty,  or  property,  nor  promotion  of  the  general 
welfare.  Without  adequate  revenue,  raised  with  regularity  and 
-certainty,  efficient  and  stable  government  cannot  successfully  be 
maintained.     It  necessarily  follows  that  the  authority  of  the  legis> 
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lature,  in  the  exercise  of  the  taxing  power,  to  preecribe  all  appro- 
priate and  needful  r^ulations  for  the  selection  and  assessment  of 
those  only  who  will  be  productive  taxables,  is  paramount  to  any 
alleged  right  of  the  unproductive  citizen  to  be  assessed.  When 
section  1  of  article  2  of  the  constitution  vested  the  taxing  power  in 
the  general  assembly,  and  gave  to  the  legislature  the  general  power, 
and  enjoined  the  duty,  to  provide  for  the  raising  annually,  with 
certainty  and  r^ularity,  of  needful  revenue  for  the  support  of  the 
several  county  governments,  it  also  gave  by  implication  every  par- 
ticalar  power  necessary  for  the  exercise  of  the  one,  or  the  perform- 
ance of  the  other. 

The  language  of  the  above  quoted  provision  of  article  4  should 
be  construed,  if  possible,  so  as  to  harmonize  with  this  implication 
of  the  general  grant  of  the  taxing  power,  and  yet  be  operative  ac- 
cording to  its  true  meaning  and  purpose.  This  may  be  accom- 
plished by  construing  said  provision  to  mean  that  those  citizens 
only  shall  be  qualified  for  assessment  in  any  particular  year  who- 
have  first  been  ascertained,  by  an  appropriate  mode  prescribed  by 
the  legislature,  to  be  capable  of  paying  a  county  tax  for  said  year. 
In  other  words,  it  means  that  capacity  to  pay  a  county  tax  is  the  teert; 
of  fitness  to  be  assessed,  and,  as  the  framers  of  said  provision  mani- 
festly designed,  of  the  capacity  essential  to  the  proper  exercise  of 
the  elective  franchise.  That  this  was  the  view  of  those  who  framed 
said  provision  of  article  4  admits  of  no  doubt,  as  will  be  found  bv 
recourse  to  the  debates  in  the  constitutional  convention  of  1831, 
which  adopted  it.  In  that  convention,  the  proposition  was  made 
to  abolish  the  prerequisite  of  paymg  a  tax  as  a  qualification  for 
voting.  In  the  course  of  the  very  able  discussion  of  this  question, 
conducted  by  the  most  eminent  constitutional  lawyers  of  the  state, 
the  principle  upon  which  that  prerequisite  is  based  was  very  forci- 
bly and  plainly  stated.  In  reference  to  this  subject.  Judge  Hall 
said  :  '^  I  do  not  r^ard  the  tax  qualification  as  making  an  invid- 
ious distinction  between  the  poor  and  the  rich.  It  I  did,  I  should 
vote  against  it.     But  I  look  upon  the  assessment  of  a  tax  as  the 
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test  of  the  capacity  of  a  person  to  exercise  the  right  of  a  voter.  If 
a  person  has  no  property,  you  can,  by  our  laws,  tax  his  capacity. 
If  he  has  neither  property  nor  capacity  to  l)e  taxed,  he  ought  not 
to  be  suffered  to  dispose  of  your  rights.  The  tax  is  the  test  of 
capacity.  *  *  *  The  principle  of  the  constitution  is 
this :  You  shall  not  vote  unless  you  are  taxed."  Barker's  Debates, 
Delaware  Convention,  1831,  p.  18.  Similar  views  being  expressed 
by  Mr.  Clayton  and  others,  the  principle  was  adopted  by  the  con- 
vention, and  imbedded  in  our  present  constitution.  In  view  of 
this  convincing  testimony  of  the  authors  of  our  constitution,  and 
of  the  additional  reasons  above  stated,  it  does  not  seem  reasonable 
to  conclude  that  the  said  languarge  of  section  1,  art.  4,  can  be  rec- 
ognized judicially  as  an  implied  inhibition  of  the  enactment  by 
the  legislature  of  the  said  provisions  of  the  acts  of  1873,  as  r^u- 
lations  appropriate  and  essential  to  the  effectual  exercise  of  the  tax- 
ing power. 

The  plaintiff's  exclusion  from  assessment  for  the  year  1886  as 
an  unproductive  taxable,  pursuant  to  said  enactments  as  such  regu- 
lations, was  in  accord  with  the  true  meaning  and  purpose  of  the 
constitution  that  he,  and  all  thase  who  have  been  similarly  ascer- 
tained to  be  unproductive  taxables  for  a  particular  year,  shall  not 
be  qualified  for  assessment  for  such  year.  Such  citizens,  in  con- 
stitutional contemplation,  are  not  permitted,  under  the  said  pro- 
vision of  article  4,  to  qualify  as  electors  by  the  paying  of  a  tax  for 
such  year,  and  hence  cannot  belong  to  the  "  voting  class."  For  this 
reason,  the  said  provisions  of  the  acts  of  1873  are  not  inhibited  by 
the  injunction  of  section  3  of  article  1,  that  '^all  elections  shall  be 
free  and  equal."  This  injunction  does  not  apply  to  those  who  have 
neither  a  right  to  vote,  nor  to  qualify  as  electors,  under  the  consti- 
tution of  this  state,  which  establishes,  exclusively,  the  qualifications 
of  those  entitled  to  vote  therein.  In  reality,  however,  said  provisions, 
in  their  operation,  are  equal,  and  do  not  discriminate  between  any 
persons  belonging  to  the  same  class  of  citizens  who  are  in  like 
condition,  situation,  or  circumstances.     The  constitution  itself,  in 
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its  ioteDty  divides  all  citizens  of  the  state  into  productive  and  un- 
productive classes  of  taxables,  for  the  purpose  of  assessment  and 
taxation,  and  empowers  the  legislature  to  select  the  productive,  and 
to  reject  the  unproductive,  class,  as  essential  to  the  fulfillment  of 
Ibis  purpose.  In  accordance  with  this  constitutional  purpose,  said 
provisions  were  enacted.  Consequently,  if  they  authorize  the  as- 
sessment of  the  productive,  and  forbid  that  of  the  unproductive 
poll  taxables,  they  are  not  prohibited,  but  authorized  by  the  consti- 
tution to  do  so.  Also,  if  they  do  not  operate  similarly  towards 
property  holders  and  non-property  holders,  it  is  rot  because  of  any 
invidious  discrimination  between  them  created  by  said  provisions. 
It  is  because  of  the  difference  of  condition  and  circumstances  exist- 
ing between  them.  All  citizens,  except  minors  and  female  citizens, 
who  own  property,  are  subject  to  poll-tax,  as  \yell  as  non-property 
holders.  Again,  said  enactments  do  not  exclude  from  assessment 
as  a  punishment  or  forfeiture  for  crime,  but  to  prevent  a  deficit. 
Nor  is  their  purpose  to  compel  payment  of  his  tax  by  disfranchis- 
ing the  delinquent  taxable.  It  is  to  show  that  he  is  incapable  of 
paying  a  tax,  and  therefore  unproductive  as  a  taxable,  and  that  the 
assessment  of  him,  and  those  in  like  condition,  will  produce  a  de- 
ficiency of  revenue. 

The  conclusion,  therefore,  seems  unavoidable  that  the  said  pro- 
visions of  the  acts  of  1873,  considered  with  reference  to  the  case  of 
the  plaintiff  as  presented  by  the  record,  are  not  unconstitutional 
and  void,  but  the  contrary,  and  that  it  should  be  so  certified  to  the 
court  below.  The  objections  to  their  constitutional  validity,  with 
the  numerous  authorities  in  support  thereof,  which  were  presented 
by  the  counsel  for  the  plaintiff  so  earnestly  and  so  ably,  have  been 
carefully  examined,  and  deliberately  considered,  as  was  due  to  the 
eminent  counsel  on  both  sides,  and  demanded  by  the  gravity  of  the 
subject.  But  they  have  failed  to  show  that  the  opposition  between 
said  provisions  and  the  constitution  is  such  that,  as  Chief  Justice 
Marshall  observed  in  Fletcher  v.  Peck,  6  Cranch,  128,  '^  the  judge 
feels  a  strong  and  clear  conviction  of  their  incompatibility  with 
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each  other.''  On  the  contrary^  their  enactment  appears  to  have 
been  clearly  within  the  constitutional  power  of  the  l^islature^  as 
an  appropriate  and  legitimate  exercise  of  the  taxing  power.  !6eing 
so,  even  though  they  may  be  unwise  m  policy^  or  defective  and  in- 
efficient for  the  purpose  designed  in  the  enactment,  the  resort,  for 
their  annulment  or  amendment,  must  be,  not  to  the  courts,  but  to 
the  representatives  of  the  people,  or,  that  failing,  to  the  people  them- 
selves. The  courts  cannot  annul  these  enactments,  but  they  can 
and  will  enforce  the  penalties  provided  for  their  violation  whenever 
any  infraction  thereof  is  properly  presented  and  duly  established. 

SA.ULSBURY,  Ch.,  and  Paynter,  J.,  concurred.    Houston,  J., 
dissented.     (Opinion  not  written.) 
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William  D.  Sedgewick  v.  John  M.  Houston. 
Capias  ad  Respondendum — Bail. 

An  affidavit  prescribed  by  act  of  assembly  to  hold  a  defendant  to  bail  in  a  civil  action 
is  .a  part  of  the  process  to  bring  him  into  court,  and  any  objection  to  it  on  the 
ground  of  defect,  deficiency  or  irregularity  in  it,  may  be,  and  must  be  taken  ad- 
vantage of  by  this  defendant  in  the  first  instance,  and  before  he  has  given  bail, 
or  entered  appearance ;  and  if  he  fails  to  do  so,  he  mus^  be  considered  to  have 
waived  his  objection  to  it,  and  neither  he  nor  his  bail  can  afterwards  avail  him- 
self of  the  objection. 

{January  24,  i8go.) 

Error  to  the  Superior  Court,*  New  Castle  County. 

The  defendant  in  error  brought  suit  against  one  Clayton  C 
Thackery,  in  the  Superior  Court  of  New  Castle  County,  being 
capias  case  No.  7,  to  May  Term,  1 883.  The  defendant,  Thackery, 
gave  bond  to  the  sheriff  for  his  appearance,  afterwards  perfected 
the  said  bail,  by  giving  as  special  bail,  the  said  plaintiff  in  error, 
William  D.  Sedgewick.  Judgment  was  confessed  in  the  suit  against 
Thackery,  and 'a  Cfat.  Sa.  having  been  issued,  and  returned  ^^n(m 
est "  against  the  said  Thackery,  a  Scire  Facias,  upon  the  recogni- 
zance of  bail  given  by  the  said  William  D.  Sedgewick,  was  issued. 

The  defendant,  Sedgewick,  among  other  pleas,  pleaded  that  no 
a£Sdavit,  as  was  required  by  law,  had  been  filed  by  the  plaintiff, 
John  M.  Houston,  in  the  original  suit  against  Clayton  C.  Thackery. 

To  this  plea  a  demurrer  was  entered,  and  joinder  in  such  de- 
murrer. 

Benjamin  Nields  and  Edward  0.  Bradfordy  for  plaintiff  in 
error: 

There  can  be  no  proceeding  by  capias  ad  respondendum  in  this 
State  unless  the  plaintiff  shall  have  made  a  written  affidavit  and 

*For  decision  of  this  case  in  court  below  see  8  Houston,  132. 
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filed  the  same  in  the  office  of  the  prothonotaiy,  stating  that  to  the 
best  of  his  or  their  belief  the  defendant  has, 

1st  Absconded  or  is  about  to  abscond,  or 

2d.  Has  secreted,  conveyed  away,  assigned,  settled  or  disposed 
of  either  money,  goods,  chattels,  stocks,  securities  for  money  or  other 
personal  estate  or  real  estate  of  the  value  of  more  than  one  hun- 
dre<l  dollars  with  intent  to  defraud  his  creditors,  and  shall  more- 
over in  snch  affidavit  specify  and  set  forth  the  supposed  fraudulent 
transaction. 

The  Act  expressly  requires  an  affidavit  as  the  foundation  of 
the  action :  the  legislature  made  it  a  condition  to  the  issuing  of  the 
writ  that  the  affidavit  should  be  first  made  and  filed.    - 

If  no  affidavit  is  made  and  filed  with  the  prothonotary,  there 
is  absolutely  nothing  to  support  the  procee<iings. 

Tidd,  in  his  work  on  practice.  Vol.  I,  pages  171-172,  states 
the  law  as  follows: 

*'  When  the  cause  of  action  amounts  to  twenty  pounds  or  up- 
ward, and  an  affidavit  thereof  is  made  and  filed  according  to  the 
statutes,  the  process  is  bailable ;  and  the  defendant  may  in  general 
'  be  arrested  and  holden  to  special  bail  *  *  *  vrith  respect  to 
the  cause  of  action,  ic  is  a  rule,  that  where  there  is  a  certain  debt 
to  the  amount  of  twenty  pounds  or  damages  to  that  amount  which 
may  be  reduced  to  a  certainty,  as  in  assumpsit  or  covenant  for  the 
payment  of  money  the  defendant  may  be  arrested,  as  a  matter  of 
course,  on  an  affidavit  shortly  stating  the  cause  of  action  *  *  * 
On  the  other  hand,  where  the  damages  are  altogether  uncertain  as 
in  assumpsit  or  covenant  to  indemnify,  &c.,  or  in  actions  for  a  tort 
or  trespass,  there  can  be  no  arrest,  without  a  special  order  of  the 
Court,  or  a  judge  on  a  full  affidavit  of  the  circumstances.'' 

And  on  page  189  he  says,  '^If  there  be  no  affidavit,  or  the 
affidavit  be  defective  or  materially  different  from  the  process  or 
declaration,  or  not  duly  filed,  or  if  the  sum  sworn  to  be  not  en- 
dorsed on  the  writ,  the  Court  will  discharge  the  defendant  upon 
common  bail.     But  if  the  affidavit  be  merely  informal  the  defend- 
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antcanDOt  object  to  it,  after  he  has  voIuDtarily  given  a  bail  bond^ 
put  in  or  perfected  bail  above,  taken  the  declaration  out  of  the  office, 
pleaded  to  the  action,  or  let  judgment  go  by  default" 

In  Chitty^s  Pleadings^  Vol.  3,  page  978,  the  form  of  a  plea  in 
bar  on  a  bail  bond  that  there  was  no  affidavit  of  the  cause  of  action 
filed,  is  as  follows  : 

**  Because  he  says,  that  there  is  no  such  record  of  the  supposed 
affidavit  of  the  cause  of  action  of  the  said  plaintiff  against  the  said 
E.  F.  affiled  of  record,  in  the  said  Court  of  our  lord  the  King,  &c. 

If  defendant  plead  there  is  no  affidavit  of  the  cause  of  action 
made,  plaintiff  should  produce  and  prove  an  office  copy  in  the 
usual  way.  The  original  affidavit  must  be  produced  if  the  declara- 
tion state  it  to  have  been  made  by  any  particular  person. 

Saunders  on  Pleading  and  Evidence^  Vol.  1,  p.  318. 

In  the  case  of  Hussey  v.  Wilson^  5  Dunford  &  East,  p.  254, 
the  defendant,  the  maker  of  a  promissory  note,  was  held  to  bail  on 
an  affidavit,  stating  that  the  defendant  and  the  endorser  were  sev- 
erally indebted  to  the  plaintiff  in  the  amount  of  the  note  f  the  affi- 
davit was  on  one  stamp  only.  The  maker  and  endorser  were  also 
included  in  the  same  writ.  A  rule  having  been  obtained  to  set 
aside  the  bail  bond,  on  this  defect  in  the  affidavit,  it  was  now 
opposed  by 

MarryaUy  who  relied  on  the  defendants  having  waived  it  by 
having  put  in  bail  above  before  the  expiration  of  the  time  allowed 
for  that  purpose  by  the  practice  of  the  Court. 

*  Shepherd^  in  support  of  the  rule,  said  there  was  a  distinction 
between  a  mere  irregularity  in  the  mode  or  time  of  proceeding,  and 
a  defect  in  the  proceedings  themselves;  that  this  was  of  the 
latter  kind,  and  could  not  be  waived  by  the  adverse  party,  though 
the  formeit  might ; 

Tu£  CouBT  allowed  that  the  distinction  was  as  had  been  stated, 
between  a  mere  irr^ularity  and  a  complete  defect  in  the  proceed- 
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ings,  adding  thai  in  this  case  the  revenue  was  also  injured  by  hav- 
ing only  one  instead  of  two  affidavits. 

King  v.  Home,  4th  Dunford  &  East,  p,  349 ;  Qoodunn  v. 
Parry,  4th  Dunford  &  East,  p.  677. 

In  the  case  of  Knofides  v.  Stevens,  1  Crompton  Meesou  &  Ro6- 
coe,  p.  26,  the  plaintiff  brought  an  action  of  debt  on  a  bail  bond 
as  assignee  of  the  sheriff  of  Middlesex.  The  declaration  was  in 
the  usual  form.  The  plea  was  that  before  the  suing  out  of  the 
writ  of  capias  in  the  declaration  mentioned,  there  was  no  affidavit 
of  the  plaintiff's  cause  of  action,  as  required  by  the  statutes  in  such 
case  made,  filed  in  the  Court.  To  this  plea  the  plaintiff  demurred 
specially. 

Held.  The  words  of  the  Statute  12,  Geo.  1,  are  ''That  ff, 
after  the  24th  June,  1726,  any  writ  or  process  shall  issue  for  the 
sum  of  ten  pounds,  or  upwards,  and  no  affidavit  shall  be  made  as 
aforesaid,  the  plaintiff  shall  not  proceed,  Ac." 

The  statute  does  not  say  "  made  and  filed."  To  have  raised 
the  question  upon  this  Act  the  defendant  ought  to  have  averred 
that  there  was  no  affidavit  made." 

Hume  V.  Leveisedge,  1  Crompton  &  Meeson  R.,  332. 

The  Act  of  the  legislature  of  Delaware  relating  to  arrests  in 
civil  actions,  is  impei^ative  that  "  no  writ  of  capias  ad  respondendum, 
shall  be  issued  *  *  *  in  any  civil  action  unless  the  plaintiff 
shall  have  made  a  written  affidavit  and  filed  the  same  in  the  office 
of  the  prothonotary.  The  writ  is  wholly  and  absolutely  void  un- 
less such  affidavit  is  made  and  filed ;  the  Statute  prohibits  it  ttom 
being  issued,  unless  such  affidavit  is  made  and  filed ;  that  which 
the  lav/  prohibits  from  being  done,  cannot  lawfully  be  done  by 
consent. 

In  the  case  of  Charles  D.  Stevenson,  32  Mich.,  p.  60  The 
Court  held,  that  the  putting  in  special  bail  and  pleading  in  the 
cause  did  not  operate  as  a  waiver  of  jurisdictional  defects  in  the 
affidavit  which  is  the  basis  of  the  original  arrest. 

Oilman  v.  Perkins,  UN.  H.,  343. 
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Stafford  v.  Low,  20  111.,  152,  was  an  action  of  debt  brought 
on  a  bail  bond  against  the  principal  and  sureties.  Held  that  the 
snirety  u(K)n  a  bail  bond  may  plead  in  defense  that  the  affidavit 
upon  which  the  capias  ad  respondendum  issued,  did  not  show  a 
oomplianoe  with  Ihe  requirements  of  both  the  Constitution  and 
Statute, 

Leai'ned  v.  Bailey,  111  Mas^.,  160;  Toulmin  v.  Bennett,  et  al., 
3  Stewart  &  Porter  (Ala.),  220;  J^ood  v.  Young,  9  Porter's  R. 
(Ala.),  208 ;  Brovon  v.  Kehey,  20  Mich.,  27. 

It  never  oould  be  presumed,  that  a  debtor  gratuitously  and 
without  any  benefit,  would  give  such  a  bond ;  the  bond  was  re- 
quired by  law  before  he  oould  regain  his  liberty,  and  it  was  given 
to  relieve  the  debtor  from  imprisonment.  As  a  bond  required  by 
law  it  is  void ;  as  a  voluntary  bond  good  at  common  law,  it  cannot 
be  supported.  It  was  given  under  confinement  and  to  relieve  the 
debtor  from  duress — illegally  required. 

Beaxiome  et  al.  v.  Holmes,  13  Sergant  &  Rawle,  190;  Arm-- 
strong  et  aU  t?.  The  United  States,  Peters  C.  C.  R.,  46 ;  Thompson 
V.  Lockwood,  16  Johns,  256;  Thomas  v.  Seward,  2  P.  &  Watts, 
475 ;  ChurchUl  v.  Ferldns  et  al,,  5  Mass.,  541 ;  United  States  v, 
Morgan  et  al.,  Washington  C.  C.  R.,  10  ;  United  States  v.  Brocken- 
borough,  R.,  195;  Robinson! s  Practice,  Vol  5,  519-524;  Wasey  r, 
Mahoney,  55  Mich.,  194;  Sargent  v.  Roberts,  52  Maine,  590; 
Thjidcer  et  al.  v.  Davis  et  al.,15  Greorgia,  573  ;  Pauer  v.  Simon,  6 
Bush.  (Kentucky),  514 ;  Dickenson  v.  State,  20  Nebraska,  72 ; 
Hauss  V.  Kohlar,  25  Kansas,  640. 

Special  bail  are  but  gaolers  pro.  tem.  of  the  original  defend- 
ant, and  as  such  have  the  right  at  any  time  prior  to  judgment 
against  the  original  defendant,  and  suit  instituted  on  the  recogni- 
zance, to  surrender  him ;  they  are  his  custodians  by  virtue  of  the 
original  arrest  and  imprisonment ;  which  imprisonment  in  contem- 
plation of  law  continues  until  the  surrender  of  the  defendant. 

Tayhr  v.  TairUer,  16  Wall.,  366 ;  Hichols  v.  IngersoU,  7  Johns., 
145 ;  Parker  v.  BidweU,  3  Conn.,  84 ;  Ruggles  v.  Corey,  3  Conn., 
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419;  Commonwetilih  v.  PrickeU,  8  Pick.,  137;  89  Law  Lib.,  20  to 
32 ;  S  Barn.  &  Aid.,  408. 

If  by  reason  of  no  affidavit  having  been  made  and  filed  a» 
required  by  law,  the  arrest  and  imprisonment  are  illegal  and  void, 
the  bail  above  are  not,  and  cannot  be,  gaolers  of  the  original  de* 
fendant,  and  therefore  have  no  right,  or  power  to  surrender  him. 

The  plaintiff  cannot  by  his  violation  of  law,  enlarge  the  obli- 
gation or  liability  of  the  bail  who  are  mere  sureties. 

John  H.  Rodney,  for  defendant  in  error : 

There  are  three  respects  in  which  this  case  is  to  be  viewed. 

1.  The  right  of  the  original  defendant  to  object  to  the  regu- 
larity or  sufficiency  of  any  proceeding  after  having  given  bail. 

2.  The  right  of  the  bail  to  the  sheriff  to  traverse  the  arrest. 

3.  The  right  of  special  bail  to  traverse  or  object  to  the  r^u- 
larity  or  sufficiency  of  any  of  the  proceedings  prior  to  the  recogni- 
zance of  bail. 

It  may  be  admitted  that  (under  the  ruling  of  the  Superior 
Court  in  the  case  of  Seal  v.  Blaek,)*  the  writ  and  arrest  might  have 
been  set  aside — and  it  would  have  been  upon  the  ground  that  the 
writ  of  capias  ad  respondendum  was  void,  being  illegally  issued. 

An  affidavit  may  be  so  defective  as  to  be  void — and  this  is 
recognized  in  the  English  books,  by  discharging  the  defendant  out 
of  custody,  upon  terms,  that  no  action  be  brought  against  the 
plaintiff. 

Gray  v.  Shepherd,  3  DowL,  442. 

If  an  affidavit  is  so  defective  as  to  be  void,  it  is  as  if  it  never 
was  made. 

The  statute  upon  which  all  the  English  decisions  are  based  is 

*6  Houston,  541. 
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that  of  12  Geo.  1^  Chap.  29^  Sec.  2.  This  act  requires  an  affidavit 
to  be  made  and  filed,  of  a  cause  of  action  to  the  extent  of  £10  or 
upwards  before  the  issuing  of  bailable  process. 

3  OMy  Practice,  332. 

Nd  change  is  made  in  this  particular  in  any  of  the  subsequent 
statutes  and  is  therefore  very  similar  to  our  own. 

While  consent  cannot  give  jurisdiction  or  the  want  of  juris- 
diction be  waived,  yet  statutory  provisions  for  the  benefit  of  the 
party  can  be  waived. 

Sedgwick  Stat.  Limit.,  88-358. 

It  is  here  contended  on  the  part  of  the  defendant  in  error,  that 
the  affidavit  to  hold  to  bail  is  part  of  the  process  to  bring  the  party 
into  court  and  may  be  waived  by  the  defendant. 

1.  That  the  affidavit  is  part  of  the  process,  and  can  be  waived 
by  the  defendant  is  laid  down  in  the  text  books  and  in  a  long  line 
of  cases. 

Petersdorf  on  batl,  196. 

In  Norton  v.  Danvers,  7  Durn.  &  East.,  375,  Ld.  Kenyon 
says :  The  affidavit  to  hold  to  bail  is  only  process  to  bring  the 
party  in,  and  if  he  choses  to  waive  any  objection  to  that  he  may 
do  it. 

Also  Levy  v,  Laponte  (note  to  above  case.) 

So  in  £>.  Argent,  et  al.,  v.  Taylor,  1  East.,  330. 

"  Any  irregularity  in  the  affidavit  to  hold  to  bail  must  be 
taken  advantage  of  in  the  first  instance,  and  is  waived  by  the  de- 
fendants putting  in  bail/' 

Also  to  the  same  effect  Shavmian  v,  WhaJley,  6  Taunton,  185, 
recognizing  the  above  case,  and  harmonizing  the  practice  in  the 
exchequer. 

Also  see  Atty.  Oenl.  v.  Kekey,  1  Price,  391,  where  the  Court 
would  not  discharge  a  defendant  illegally  arrested  after  appearance 
or  plea. 

Chapma/n  v.  Snow,  1  Bos.  &  V.,  131. 
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In  Stewart  v.  Howard,  15  Barb.,  26,  "A  person  not  liable  to 
arrest  waives  his  privilege  by  putting  in  bail/^ 

In  SLewaH  v.  EKU,  1  Mich.,  266,  the  Court  say :  "  It  is  too 
late  after  appearanoe  by  giving  bail  to  object  either  to  the  regularity 
or  sufficiency  of  the  affidavit. 

In  Dale  t?.  Badcliff,  25  Barb.,  333,  it  is  said  that  the  appear- 
ance of  the  defendant  by  putting  in  bail  upon  a  cap,  ad,  reap,  is  a 
waiver  of  any  insufficiency  in  the  affidavit. 

If  a  defendant  appears  to  a  writ,  although  it  is  absolutely 
void,  he  will  be  considered  in  Court,  and  the  Court  will  not  set  the 
writ  aside. 

Wright  v,  Jeffrey,  5  Cowen,  15  ;  Pixley  v,  Winchell,  7  Cowen, 
366 ;  17  Johns,  63. 

2.  Bail  cannot  traverse  the  arrest  of  his  principal. 

Haley  v.  Fitzgerald,  1  Strange,  643.  In  debt  upon  bail  bond, 
it  was  objected  on  demurrer,  that  the  plaintiff  had  not  shown,  that 
the  defendant  in  the  original  action,  was  arrested.  Judgment  in 
favor  of  the  plaintiff, /because  defendant  could  not  traverse  arrest. 

Watldns  v.  Parry,  1  Strange,  444 ;  Taylor  v.  Clough,  20  E.  C. 
L.,  463 ;  1  Bam  &  Ad.,  223. 

3.  Can  the  special  bail,  object  to  the  sufficiency  of  the  original 
proceedings. 

In  actions  commenced  by  '^  capias,'-  the  defendant  appears 
only  when  he  has  entered  special  bail, — perfected  the  bail  above. 

In  none  of  the  eases  is  the  idea  suggested,  that  special  bail 
can  make  any  defense  to  the  original  proceedings. 

The  undertaking  of  the  special  bail  is  upon  the  recognizance 
of  bail. 

This  obligation  is  to  pay  the  debt,  or  surrender  his  principal ; 
which  can  be  done  under  Rule  XX,  any  time  before  the  return  of 
the  Sci.  Fa.  against  the  bail.  Upon  the  return  of  that  writ,  in 
pleading,  the  special  bail  can  only  set  up  matter  subsequent  to  his 
liability,  as  release  or  payment,  or  some  objection  to  the  recogni- 
zance, as  "  nvi  lid  record," 
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The  action  against  the  special  bail;  is  founded  upon  the  recog- 
Dizance,  and  the  distinct  and  independent  engagement  contained 
in  it. 

A  "  Cb.  8aJ^  may  be  void  as  to  principal,  and  yet  good  enough 
to  ground  an  action  against  the  bail. 

^  Sdlon's  Practice,  63,  and  cases  cited. 

Bail  cannot  escape  their  liability,  that  their  principal  was  not 
subject  to  arrest,  nor  because  the  order  of  arrest  was  illegal. 

Chregory  v.  Long,  12  Barb.,  610;  JeweU  v.  Orane,  35  Barb., 
208 ;  KeUey  v.  McCormick,  28  N.  Y.,  318  ;  Bensel  v.  Lynch,  44  N\ 
Y.,  162 ;  dampbeU  v.  Palmer,  6  Cowen.,  396. 

It  is  submitted  to  the  Court  with  confidence,  that  these  authori- 
ties show  conclusively  that  the  affidavit  to  hold  to  bail,  is  part  of 
the  process,  to  bring  the  defendant  into  Court,  as  much  so  as  the 
writ,  itself,  which  he  can  waive  "  in  toto'*  (or  if  defective,  the  de- 
fect) and  does  waive,  by  giving  bail  to  the  sheriflT.  That,  if  the 
defendant  himself  waives  this  defect,  or  invalidity,  much  more  is 
the  bail  to  the  sheriff,  estopped  from  traversing  the  fact  of  his 
arrest,  or  the  validity  of  the  writ. 

If  the  defendant  and  bail  to  the  sheriff  cannot  take  advantage 
of  this  invalidity,  much  less  can  the  special  bail,  whose  obligation 
is  entirely  distinct,  a  matter  of  record,  and  whose  remedy  by  sur- 
render of  the  principal,  is  always  in  his  own  hands.  It  is  sub- 
mitted, therefore,  that  the  judgment  of  the  Court  below,  should  be 
affirmed. 

'The  Coubt  affirmed  the  decision  of  the  court  below,  which 
was  delivered  by  Houston,  J.,  as  follows : 

^*In  my  opinion  the  demurrer  in  this  case  must  be 
sustained.  The  practice  of  the  court  of  King^s  Bench  in  Eng- 
land as  stated  by  Mr.  Tidd  in  r^ard  to  affidavits  required  to  hold 
to  bail  in  a  civil  action,  is  as  follows :  *'  If  there  be  no  affidavit, 
or  if  the  affidavit  be  defective,  or  not  duly  filed,  or  if  the  sum 
sworn  to,  be  not  endorsed,  the  Court  will  discharge  the  defendant 
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upon  common  bail.  And  then  he  adds :  "  But  if  the  affidavit 
be  merely  informal^  the  defendant  cannot  object  to  it,  after  he  has 
voluntarily  given  a  bail  bond,  put  in  or  perfected  bail  above,  taken 
the  declaration  out  of  the  office,  pleaded  to  the  action,  or  let  judg- 
ment go.  by  default."  1  Udd^s  Pr.,  164.  But  notwithstanding  he 
refers  to  no  less  than  ten  adjudged  cases  in  support  of  this  general 
proposition,  I  have  not  found  that  any  one  of  them  sustains  the  latter 
portion  of  it,  or  the  qualification  of  it,  on  which  the  counsel  for  the 
defendant  in  this  case  relies,  that  it  is  only  where  the  affidavit  is 
informal  or  defective,  and  not  where  it  is  wholly  wanting,  as  in  this 
case,  that  the  defendant  can  object  to  it  after  he  has  voluntarily  given 
ball  bond,  put  in  or  perfected  bail  above,  taken  the  declaration  out 
of  the  office,  pleaded  to  the  action,  or  let  judgment  go  by  default. 
On  the  contrary,  we  find  that  in  the  case  of  Nortxm  v,  Danver^s^  7 
T.  R.,  375,  that  at  that  term  of  the  Court  of  King's  Bench  many 
applications  were  made  to  discharge  defendants  out  of  custody  on 
filing  common  bail  who  had  been  arrested  since  the  passing  of  a  re- 
cent act  of  Parliament  for  restraining  for  a  limited  time  payments 
in  cash  by  the  Bank  of  England,  which  enacted  that  no  person 
should  be  holden  to  bail  unless  the  affidavit  made  for  that  purpose 
should  contain  not  only  every  thing  required  by  the  statute  12  Oeo. 
I.  c.  29,  but  also  state  that  no  offer  has  been  made  to  pay  the  sum 
of  money  sworn  to,  in  notes  of  the  said  bank ;  this  act  not  having 
been  adverted  to,  and  this  requirement  of  it  having  been  omitted 
in  filing  the  affidavits  before  referred  to  in  the  many  applications. 
It  being  a  question  of  great  importance,  the  Court  did  not  decide  it 
at  first,  but  on  a  subsequent  day  in  the  term,  they  thought  them- 
selves bound  by  the  positive  words  of  the  act,  and  made  most  of 
the  rules  absolute  for  discharging  the  defendants  out  of  custody,  or 
for  setting  aside  the  bail  bonds,  but  with  costs.  The  contention  of 
counsel  against  the  rule  in  the  case  of  Norton  v.  Danvers,  was  that 
the  defendant  had  waived  all  objections  to  the  bail  bond ;  first,  be- 
cause he  had  not  objected  in  the  last  term ;  and,  secondly,  because 
he  had  voluntarily  given  the  bail  bond ;  the  fact  being  that  on  re- 
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ceiving  information  that  a  writ  had  been  taken  oat  against  him  on 
the  27th  of  June  last  he  gave  the  bail  bond.  The  counsel  for  the 
rale  contended^  first,  that  the  defendant  had  not  waived  his  right  to 
take  advantage  of  the  objection,  either  on  account  of  the  time  that 
had  elapsed  sitkce  the  bail  bond  was  given^  it  having  been  given 
only  a  few  days  before  the  end  of  the  last  term ;  or  on  account  of 
his  having  voluntarily  given  the  bail  bond,  that  having  been  given 
merely  to  prevent  the  arrest.  Secondly,  that  this  was  a  defect 
in  the  proceedings  themselves  which  the  defendant  could  not 
waive,  and  not  simply  an  irregularity  in  the  mode  or  time  of  pro- 
ceeding. 

LoBD  Kbnyon,  C.  J.  *'  If  any  error  appeared  on  the  proceed- 
ings of  the  Court,  I  admit  that  the  defendant  could  not  waive  with- 
out giving  a  release  of  error ;  and  it  has  been  doubted  how  far  an 
error  in  law  can  be  confessed :  but  the  affidavit  to  hold  to  bail  is 
only  process  to  bring  the  party  in,  and  if  he  choose  to  waive  any  ob- 
jection to  that,  he  may  do  it ;  and  in  this  case  I  think  he  has  waived 
taking  advantage  of  this  objection.  If,  indeed,  the  defendant  had 
been  actually  under  arrest  at  the  time,  his  consent  to  give  a  bail 
bond  would  not  have  been  binding  on  him,  because  it  might  be 
considered  as  given  under  duress :  but  here  he  voluntarily  gave  this 
bail  bond ;  and  on  that  ground  only  my  opinion  is  founded.'' 

"  Per  curiam.  Rule  discharged." 

« 

But  in  this  case  the  application  of  the  defendant  to  be  dis- 
charged on  common  bail  was  not  refused  by  the  Court  on  the 
ground  of  a  mere  informality  in  the  affidavit  to  hold  to  bail,  nor 
was  it  predicted  on  any  mere  informality  in  it,  but  upon  the  ground 
distinctly  recc^nleed  and  ruled  by  the  Court  in  the  decision  of  it 
that  the  affidavit  to  hold  to  bail  is  only  process  to  bring  the  party 
in,  and  if  he  choose  to  wave  any  objection  to  that,  he  may  do  it. 
For  that  is  the  broad  and  general  principle  ruled  in  the  case  by  the 
Court,  although  in  that  particular  case  they  discharged  the  rule  on 
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the  ground  only  that  defendant  had  voluntarily  given  the  bail  bond 
without  waiting  for  arrest. 

From  note  a  appended  by  the  reporters  to  this  case,  page  376, 
it  appears  that  length  of  time  was  afterwards  holden  in  Fenwick  v. 
Hunt  to  be  no  waiver  of  the  objection.  But  in  a  subsequent  case, 
Leny  V.  Duponte,  it  was  ruled  that  the  defendant  could  not  take 
advantage  of  the  objection  after  he  had  pleaded. 

But  the  broad  principle  announced  in  the  case  of  Norton  v. 
Butler  was  aftewards  on  further  consideration  approved  and 
affirmed  by  the  same  court  in  the  case  of  D^Aegent  v.  Vivantj  1 
East,  330,  upon  a  rule  to  show  cause  why  the  bail-bond  given  to  the 
sheriff  by  the  defendant  in  the  case,  should  not  be  delivered  up  to 
be  cancelled,  and  an  exoneretur  entered  on  the  bail-piece,  on  the  de- 
fendant's filing  common  bail ;  which  rule  was  obtained  on  the  ground 
of  a  defect  in  the  affidavit  made  to  hold  the  defendant  to  bail,  the 
same  having  been  made  by  the  plaintiff  without  giving  herself  any 
:addition,  but  only  describing  herself  by  the  place  of  her  abode. 
The  facts  were  that  the  defendant  having  been  arrested  by  process 
returnable  the  first  return  of  the  term  grounded  upon  this  affidavit, 
put  in  bail  on  the  27th  of  January,  and  made  this  application  on 
ihe  next  day  but  one,  the  29th. 

After  Jervis  had  been  heard  in  support  of  the  rule,  who  relied 
on  Jarret  v.  Dillon^  ante  18,  and  Barrow  against  the  rule,  who 
cited  Jones  v.  Pricey  ante  81. 

The  Court  took  time  to  consider  the  cases  with  a  view  to 
settle  the  practice  in  future ;  and  now  Lord  Kenyon.  C.  J.,  deliv- 
ered their  opinion.  After  stating  the  rule  and  the  facts  above  men- 
tioned, he  proceeded  as  follows :  ^'  That  the  affidavit  is  defective  for 
want  of  such  addition  cannot  be  disputed.  The  Rule  ot  Court  of 
Mich.,  16,  Car.  2,  expressly  requires  "  that  the  true  place  of  abode 
and  true  addition  of  every  person  who  shall  make  affidavit  in  ooort 
here  shall  be  inserted  in  such  affidavit.''  Several  instances  have 
lately  occurred  where  defendants  have  been  discharged  on  filing 
•common  bail,  because  the  affidavit  to  hold  to  bail  was  defective  in 
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DOt  stating  the  addition  of  the  party  making  such  affidavit  as 
required  by  this  rule  of  Court  And  the  case  of  Jarret  v.  Dillon  in 
this  Court  in  the  last  term,  1  East.,  18,  the  Court  on  argument  by 
counsel,  made  a  rule  absolute  for  entering  a  common  appearance 
for  the  defendant  on  a  like  defect  in  the  affidavit  to  hold  to  bail. 
But  it  has  been  contended  in  the  present  case,  that  admitting  the 
affidavit  to  hold  to  bail  to  be  defective,  yet  the  Court  ought  not  now 
to  interpose,  the  application  having  been  made  too  late,  being  the 
day  after  the  defendant  had  put  in  bail ;  that  this  objection  is  to  be 
considered  in  the  nature  of  an^  objection  to  process,  which  the  de- 
fendant may  make  before  putting  in  bail  or  entering  an  appearance; 
but  that  by  putting  in  bail  a  defendant  waives  every  objection  to 
the  process.  In  the  case  which  has  already  been  alluded  to  of  Jar- 
ret  V.  DUlon  in  the  last  term,  one  objection  made  by  the  plaintiff 
against  the  rule  was,  that  it  was  not  competant  to  the  defendant  to 
make  any  objection  to  any  i>roceeding  in  the  cause  till  he  bad  ap- 
peared in  court  by  putting  in  good  bail;  but  the  Court  notwith- 
standing that  objection,  made  the  rule  absolute,  thereby  clearly  de- 
scribing that  this  was  to  be  considered  as  an  objection  to  process 
which  may  be  taken  by  a  defendant  before  he  has  appeared  or  put 
in  bail."  And  then  after  reciting  and  reaffirming  the  ruling  of  the 
Court  in  the  case  of  Norton  v.  Danven^y  he  refers  to  the  case  of 
Oiapnian  v.  Snow  then  recently  decided  in  the  Court  of  Common 
Pleas,  1  Bos.  and  Pul.  132,  in  which  the  defendant  had  been  ar- 
rested on  the  5th  day  of  August,  and  had  put  in  and  perfected  bail 
above,  and  a  plea  had  been  demanded,  and  on  the  18th  of  Novem- 
ber a  rule  was  obtained  to  show  cause  why  an  exoneretur  should  not 
be  entered  on  the  bail  piece,  and  a  common  appearance  allowed  on 
the  ground  of  an  omission  in  the  affidavit  to  hold  to  bail  in  not 
denying  an  offer  to  pay  in  notes  of  the  bank.  On  showing  cause  it 
was  alleged  that  the  defendant  had  waived  any  irregularity  in  the 
affidavit,  first,  by  putting  in  bail  above;  and  secondly,  by  delaying 
to  apply  to  the  Court  till  the  18th  of  November,  twelve  days  after 
the  commencement  of  the  term.     It  was  answered  on  the  part  of 
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the  defendant  that  it  was  impossible  for  him  to  make  this  applica- 
tion till  he  was  regularly  in  court,  which  he  was  not  until  he  had 
put  in  and  perfected  bail.  Mr.  Justice  Heath  and  Mr.  Justice 
Rooke,  who  were  the  only  judges  in  court  when  cause  was  showed 
against  the  rule,  held  that  the  defendant  had  waived  the  irregu- 
larity, and  discharged  the  rule.  On  the  next  day  Lord  C.  J.,  Eyre 
said :  "  My  brothers  have  mentioned  to  me  a  rule  for  entering 
an  exoneretur  on  the  bail  piece,  and  allowing  a  common  appearance 
which  was  yesterday  discharged,  and  I  think  properly  discharged. 
The  defendant  is  not  now  in  custody,  he  has  put  in  bail,  and  is  there- 
fore too  late  to  make  this  application.  If  he  were  to  be  allowed  to 
move  now,  I  do  not  see  why  he  might  not  be  set  at  liberty  to  move 
after  proceedings  commenced  against  tlie  bail.  Perhaps,  the  plain- 
tifl  has  proceeded  against  them,  and  is  very  near  judgment ;  for  any- 
thing I  know  he  may  have  got  judgment.  Where  then  is  the  Court 
to  stop  ?  Here  the  process  is  bad ;  the  party  does  come  in  the  first 
instance,  but  does  a  voluntary  act  by  perfecting  special  bail ;  the 
cause  goes  on,  with  a  total  disregard  to  what  is  passed,  the  bail  to 
the  Sheriff  we  discharged  and  the  whole  of  that  proceeding  is  gone. 
Shall  the  defendant  now  be  allowed  to  apply  to  us  to  discharge  the 
special  bail,  and  introduce  common  bail  in  their  place?  I  think  he 
should  not  be  heard.''  Lord  Kenyon,  C.  J.,  then  proceeds  as  fol- 
lows :  "  In  the  case  of  Jones  v.  Price^  Michalmas  term,  41  Gteo.  3, 
in  this  court,  1  East.,  81,  the  defendant  had  voluntarily  put  in  spe- 
cial bail  at  the  retuni  of  the  writ,  justified  the  bail  although  not 
excepted  to,  and  drawn  up  the  rule  for  the  allowance  and  served  ou 
the  plaintiff,  and  within  a  week  after  he  obtained  a  rule  to  show 
cause  why  an  exoneretur  should  not  be  entered  on  the  bail  piece  on 
an  objection  to  the  affidavit  to  hold  to  bail,  that  it  did  not  native 
a  tender  of  the  debt  in  bank  notes.  It  was  answered  on  the  part 
of  the  plaintiff  that  the  defendant  had  waived  any  informality  in 
the  process  by  the  above  steps  which  he  had  taken.  To  which  it 
was  replied  for  the  defendant  that  this  was  an  application  on  the 
part  of  the  bail,  who  were  obliged  to  justify  before  they  could  be 
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heardy  and  they  had  taken  the  objection  in  a  reasonable  time  after- 
wards. Bat  the  Court  said  that  this  was  a  clear  waiver  of  the  ob- 
jection ;  that  application  should  have  been  in  the  first  instance  be- 
fore the  bail  had  justified  ;  instead  of  which  the  defendant  had  lain 
by,  and  suffered  the  plaintiff  to  incur  additional  expense  upon  the 
supposition  that  all  the  proceedings  were  right,  and  then  came  to 
eomplain.  But  he  had  adopted  the  process,  and  should  not  then 
take  advantage  of  any  defect  in  it.  These  several  authorities  show 
that  in  this  court,  as  well  as  in  the  Court  of  Common  Pleas,  the 
affidavit  to  hold  to  bail  is  to  be  considered  as  part  of  the  process  to 
bring  the  defendant  into  court;  that  an  irregularity  in  it  must  be 
taken  advantage  of  in  the  first  instance,  and  may  be  done  before 
bail  put  in  or  appearance  entered ;  that  such  irregularity  may  be 
waived  by  a  defendant ;  and  is  considered  as  having  been  waived 
when  a  defendant  has  voluntarily  done  an  act  submitting  to  such 
process,  instead  of  taking  steps  to  avail  himself  of  such  irregularity 
which  ought  always  to  be  done  in  the  first  instance.  Here  the  de- 
fendant jiut  in  bail  on  the  27th  of  January,  four  days  after  the 
commencement  of  the  term,  during  which  time  he  ought  to  have 
taken  the  objection  to  the  regularity  of  the  affidavit  under  which  he 
has  been  holden  to  bail.  We  are  therefore  of  opinion  that  he  has 
waived  this  objection.  The  consequence  is  that  this  rule  must  be 
discharged.'^ 

This  well  considered  case  of  Lf  Argent  v,  Vivant^  1  East,  330 
settled,  and  ought  to  have  settled,  the  principle  of  law  and  practice 
in  such  cases  in  the  courts  of  England,  that  an  affidavit  prescribed 
by  act  to  hold  a  defendant  to  bail  in  a  civil  action  is  a  part  of  the 
process  to  bring  him  into  court,  and  any  objection  to  it  on  the 
ground  of  defect,  deficiency  or  irregularity  in  it,  may  be,  and  must 
be  taken  advantage  of  by  the  defendant  in  the  first  instance,  and 
before  he  has  given  bail,  or  entered  appearance ;  and  if  he  fails  to 
do  so,  he  must  be  considered  to  have  waived  his  objection  to  it,  and 
neither  he  or  his  bail  can  afterwards  avail  himself  of  the  objection. 
And  at  a  much  later  day  in  England,  the  same  principle  has  been 
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ruled  in  the  Court  of  King's  Bench,  that  bail  sued  oh  the  bail  bond 
cannot  traverse  the  arrest.  And  Park  J.,  said  the  question  whether 
or  not  this  security  was  valid  when  giVen,  is  not  touched  by  the 
matter  subsequent,  although  that  might  have  been  a  ground  ior 
moving  to  set  the  bond  aside.  The  allegation  of  an  arrest  was  not 
traversable  by  the  bail.  Taylor  and  others  v.  Clovfs  Executor,  20 
E.  C.  L.,  378. 

And  the  cases  to  which  we  have  been  referred  in  the  New 
York  Reports  from  the  year  1819  down  to  the  year  1870,  show 
that  the  same  rule  of  practice  has  been  recognized  and  established 
to  its  fullest  extent  in  that  State.  Branson  v.  JSarl,  17  Johns.,  63 ; 
Gregory  v.  Levy,  12  Barb.,  610;  Kettey  v.  McChrmick,  28  N.  Y., 
318 ;  Bensel  v.  Lynch,  44  N.  Y.,  162.  And  it  has  long  been  the 
rule  of  practice  in  the  courts  of  this  State  in  such  cases ;  but  it  has 
been  modified  or  abolished  in  several  of  the  other  States  by  statu- 
tory or  constitutional  provisions  or  a  diflTerent  rule  of  practice 
which  has  been  established  in  them. 
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James  W.  Spbuance,  plaintiff  below,  plaintiff*  in  error,  t?.  Wil- 
liam TtfUAX,  defendant  below,  defendant  in  error. 

Statutes,  Contraction  of — Straya — Replevin. 

The  plaintiff's  cattle  escaped  from  bis  enclosure  throogh  bars  leading  therefrom, 
crossed  a  public  road  and  entered  the  field  of  defendant,  who  seized  them  there 
and  impounded  them  in  his  barnyard,  and  notified  plaintiff  by  a  messenger,  not 
in  writing.  The  plaintiff  replevied  and  declared  in  the  detinuit.  The  defend- 
ant avowed  the  taking  and  justified  under  Chapter  65,  Vol.  15,  Laws  of 
Delaware,  parsed  January  29,  1875,  a  special  act  relative  to  *Mive  stock  run- 
ning on  the  highways"  in  the  School  District  where  the  impounding  took  place. 
Said  Act  provides  for  no  written  or  other  notice  of  the  impounding  to  be  given 
to  the  owner  of  said  stock.  Chapter  452,  Vol.  14,  Laws  of  Delaware,  passed 
April  7,  1873,  Section  i,  provides,  '*  That  it  shall  not  be  lawful  for  any  person 
or  persons  taking  up  or  impounding  cattle,  horses  or  other  stock,  under  the  pro- 
visions of  the  several  laws  of  this  State  relating  to  stock,  to  collect  the  fines  and 
penalties  therein  allowed  to  be  collected  without  first  giving  forthwith  notice  of 
such  taking  up  and  impounding  by  written  notice  to  the  owner  or  owners  thereof, 
if  known,  or  by  posting  written  or  printed  notices  in  five  of  the  most  public 
places  in  the  school  district  in  which  said  stock  was  taken  up." 

ITeld  that  said  Chapter  65,  Vol.  15,  Laws  of  Delaware,  was  the* sole  law  applicable 
to  this  case  ;  that  said  defendant,  if  the  jury  believe  that  he  had  proceeded  ac- 
cording to  the  terms  of  said  Statute,  was  entitled  to  recover  against  the  plaintiff; 
that  the  said  Chapter  452,  Vol.  14,  Laws  of  Delaware,  was  not  applicable  tb 
this  case  ;  that  if  the  plaintiff  could  show  that  said  cattle  were  in  said  wheat- 
field  and  public  road  without  the  negligence  of  himself  or  his  agents,  then 
said  defendant  could  not  recover ;  but  if  the  jury  believed  that  the  bars  leading 
bom  plaintifiPs  enclosure  were,  on  the  day  in  question,  down  and  open,  and  by 
the  act  of  the  plaintiff  or  his  agents,  and  that  the  cattle  did  escape  into  said 
road,  and  so  into  said  wheatfield,  through  those  bars,  then  said  cattle  did 
escape  through  the  negligence  of  said  plaintiff,  and  not  accidentally ;  that  the 
justification  of  the  defendant  under  said  Chapter  65,  Vol.  15,  alone  was  proper 
and  competent. 

{^January  Term,  i8go.) 

Ebbob  to  Superior  Court,  New  Castle  County. 
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This  suit  was  an  action  of  replevin  brought  by  James  W. 
Spruance  against  William  Truax,  to  recover  sixteen  tead  of  cattle, 
taken  up  and  impounded  by  the  defendant  under  a  stock  law  of 
this  State. 

The  declaration  was  in  the  delinuU. 

The  defendant  avowed  the  taking,  and  justified  under  Chapter 
65,*  Volume  15,  Laws  of  Delaware,  which  statute  he  set  forth  in 
full.  To  tliis  avowry  the  plaintiff  filed  several  pleas,  based  upon 
Chapter  452,  Volume  14,  Laws  of  Delaware,  alleging,  in  sub- 
stance, first,  that  the  defendant  did  u.ot  give  forthwith  notice  to  the 
plaintiff,  being  the  owner  of  said  cattle,  of  such  taking  up  and  im- 
pounding by  written  notice  to  him,  although  the  defendant  well 
knew  the  plaintiff  to  be  such  owner;  second,  that  the  defendant 
did  not  give  forthwith  notice  to  the  plaintiff  of  such  taking  up  and 
impounding  by  posting  written  or  printed  notices  in  five  of  the 
most  public  places  in  the  school  dist/'ict  in  which  said  stock  was 
taken  u^ ;  and  third,  that  said  cattle  accidentally  escaped  froQd  the 
enclosures  of  the  plaintiff; 

The  evidence  produced  on  the  part  of  both  plaintiff*  and 
defendant  is  particularly  set  out  in  the  following  bill  of  excep- 
tions. 

At  the  trial  of  this  cause,  at  the  November  Term,  1888,  the 
following  facts,  inter  alia,  were  proved  and  admitted  on  the  part  of 
both  the  plaintiff  and  defendant. 

That  the  plaintiff^  and  defendant  own  farms  in  School  District 
No.  68,  Blackbird  Hundred,  County  of  New  Castle,  and  lying  on 
opposite  sides  of  a  public  road;  that  the  plaintiff* ^s  farm  was  car- 
ried on  by  a  superintendent  named  James  Mofiet,  and  that  the  de- 
fendant personally  conducted  his  farm ;  that  the  dwelling,  bam, 
bam  enclosures,  etc.,  of  the  plaintiff*  lay  above  four  hundred  yards 
from  the  said  road  in  a  field ;  that  said  field  was  fenced  against  said 
public  road  with  a  post  and  rail  fence,  two-thirds  new,  and  one- 

*Chaptcr  65,  Volume  15,  Laws  of  Delaware,  is  a  special  act  relative  to  strays 
in  School  District  No.  68,  New  Castle  County,  where  the  facts  in  this  case  transpired. 
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third  old  fence  repaired ;  that  in  8aid  fence  against  said  road  were 
barSy  through  which  ingress  and  ^ress  to  and  from  said  ^Id  in 
which  stood  plaintiff's  house^  etc., to  and  from  said  public  road  was 
fiecared,  and  that  said  bars  on  the  day  of  Jan- 

uary, 1 887,  upon  which  fhe  said  taking  and  detention,  in  the  decla- 
ration in  this  cause  complained  of,  is  alleged  to  have  taken  place, 
were  down  and  open  and  had  been  repeatedly  so  down  and  open 
during  all  of  the  said  winter,  down  to  said  date ;  that  otherwise, 
said  fence  against  said  road  on  the  side  of  said  plaintiff^  was  suffi- 
cient ;  that  the  fence  of  the  defendant,  upon  the  opposite  side  of 
the  public  road,  was  a  hedge,  in  so  defective  repair  that  it  offered 
no  sufficient  obstacle  to  prevent  the  entrance  of  cattle  into  the 
wheat  field  of  said  defendant ;  that  in  the  rear  of  the  plaintiff^'s 
buildings,  about  two  hundred  feet  distant  therefrom,  ran  a  small 
water  course,  at  which  said  Moffet  had  been  accustomed  daily,  for 
upwards  of  one  month,  to  water  about  thirty  head  of  cattle  owned 
by  said  plaintiff"  and  kept  on  said  farm  ;  that  said  Moffet  had  occa- 
sionally left  said  cattle  beside  said  water  course  for  hours  at  a  time, 
but  that,  until  the  day  in  question,  during  said  period  of  upwards 
of  one  month,  since  said  cattle  had  been  kept  up  from  their  graz- 
ing, and  daily  watered  as  aforesaid,  none  of  said  cattle  had  strayed 
from  their  enclosure,  or  gone  upon  said  public  road ;  that  upon  the 
day  in  question,  said  Moffet  turned  out  said  cattle  beside  said 
stream,  to  drink,  as  usual,  then  departed  about  his  other  avocations 
upon  the  farm,  and  remained  absent  about  one  hour ;  that  upon  his 
return,  a  portion  of  said  cattle  were  found  to  have  strayed  over 
said  public  road,  into  the  wheat  field  of  said  defendant ;  that  said 
Moffet,  after  taking  care  of  the  cattle  still  in  plaintiff^'s  field,  went 
after  the  remaining  cattle ;  that  said  defendant  had  theretofore  seen 
a  part  of  said  cattle  crossing  said  road  and  entering  said  wheat 
field,  had  seized  sevlenteen  head  of  the  same  in  said  field,  and  was  im- 
pounding the  same  in  the  barn-yard  of  said  defendant ;  that  all  of 
said  seventeen  head  of  cattle,  so  seized  and  imi)ounded,  were  seized 
exclusively  upon  the  land  and  wheat  field  of   said    defendant; 
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that  said  Moffet,  for 'said  plaintiff^  thereupon  made  immediate  de- 
mand for  return  of  said  cattle,  and  said  defendant  did  return  one 
cow  having  a  calf,  but  retained  and  wholly  refused  to  deliver  up 
the  remaining  sixteen  head  of  cattle;  that  said  plaintiff  himself, 
upon  the  following  day,  and  upon  two  other  subsequent  occasions, 
but  within  thirty  days  from  said  seizure,  made  further  demands  for 
the  return  of  said  cattle,  and  offered  the  sum  of  ten  dollars  in  set- 
tlement of  any  damage  which  said  cattle  may  have  done ;  that  said 
defendant  had  his  damages  duly  appraised  at  the  sum  of  one  dollar 
and  a  half ;  that  said  defendant,  after  holding  said  cattle  for  the 
space  of  thirty  days,  then  duly  advertised  the  same  for  sale ;  that 
two  or  three  days  before  said  advertised  sale,  said  plaintiff^  sued  out 
his  writ  of  replevin  which  began  this  action ;  that  said  defendant, 
upon  the  day  following  said  seizure,  notified  said  plaintiff^  by  mes- 
senger, by  word  of  mouth,  that  he,  said  defendant,  had  seized  said 
cattle  as  aforesaid ;  but  that  said  defendant  did  not  give  forthwith 
or  other  notice  of  such  taking  up  and  impounding,  by  written 
notice  to  said  plaintiff^,  the  owner  of  said  cattle,  although  known  to 
him,  said  defendant,  as  such' owner,  nor  by  posting  written  or 
printed  notices  in  five  of  the  most  public  places  in  the  school  dis- 
trict in  which  said  stock  was  taken  up.  It  was  also  proven  in  be- 
half of  the  defendant,  that  during  the  grazing  season,  said  cattle, 
or  some  of  them,  had  several  times  escaped  from  their  fields  and 
annoyed  the  defendant.  It  was  testified  in  behalf  of  the  plaintiff 
by  Moffet,  that  this  escape  in  question,  from  this  enclosure,  was  en- 
tirely unexpected,  it  not  having  before  occurred  since  the  keeping 
up  of  the  cattle  from  their  fall  grazing  ;  and  he  said  such  escape 
was  accidental,  and  that  said  cattle  were  not  more  mischievous  than 
cattle  in  general. 

And  said  plaintiff",  by  his  counsel,  did  thereupon,  and  in  ac- 
cordance with  his  plea  to  said  avowry,  maintain  and  ask  the  Court 
to  chai^,  that  Chapter  452,  Vol.  14,  Laws  of  Delaware,  (Rev. 
Code,  p.  314,)  should  be  construed  in  connection  and  together  with 
Chapter  65,  Vol.  15,  Laws  of  Delaware,  as  the  law  applicable  to 
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the  case,  and  that,  therefore,  said  defendant  could  not  justify  the 
taking  of  said  catttle,  unless  he  showed  that  he  forthwith  gave  the 
notice  of  said  taking  and  impounding,  as  provided  for  in  said 
Chapter  452,  Vol.  H.  Also,  that  if  it  appeared  to  the  satisfaction 
of  the  jury  that  said  cattle  did  accidentally  escai)e  from  the  plain- 
tiff's enclosure,  and  not  through  the  negligence  of  said  plaintiff  or 
his  agent,  then  the  provisions  of  said  Chapter  65,  Vol.  15,  should 
not  be  construed  to  apply  to  the  cattle  in  question  in  this  case.  And 
also  that,  it  having  been  proven  by  the  defendant  that  all  the  cattle 
so  taken  up  and  impounded  as  aforesaid,  were  so  taken  up  and  im- 
pounded while  upon  the  land  of  said  defendant,  although,  to  reach  the 
same,  said  cattle  had  just  crossed  over  the  said  public  road,  the  avowry 
of  said  defendant  should  have  been  for  taking  cattle  damage /eo^an^ 
and  not  based  upon  the  Statute,  said  Chapter  65,  Vol.  15,  in  said 
avowry  set  out,  and  that  there  was  hence  a  fatal  variance  between 
said  avowry  and  the  proof  thereunder. 

But  the  said  Court  did  then  and  there  charge  the  jury,  inter 
(dia,  that  Chapter  65,  Vol.  15,  Laws  of  Delaware,  was  the  sole 
law  applicable  to  the  facts  of  this  cause,  and  that  said  defendant,  if 
the  jury  believed  that  he  had  proceeded  according  to  the  terms  of 
said  Statute,  was  entitled  to  recover  against  the  plaintiff;  tliat  the 
said  Chapter  452,  Vol.  14,  Laws  of  Delaware,  was  not  a  law  ap- 
plicable to  this  case ;  and  that  the  cause  was  to  be  decided  upon  the 
law  of  Chapter  65,  Vol.  15,  aforesaid,  alone;  and  further,  that  if 
the  plaintiff  could  show  that  said  cattle  were  in  said  wheat-field 
and  public  road  without  the  negligence  of  himself  or  his  agents, 
that  then  said  defendant  could  not  recover ;  but  if  the  jury  believed 
that  said  bars  were  on  the  day  in  question  down  and  open,  and  by 
the  act  of  the  plaintiff  or  his  agents,  and  that  the  cattle  did  escape 
into  said  road,  and  so  into  said  wheatfield,  through  those  bars,  that 
then  said  cattle  did  escape  through  the  negligence  of  said  plaintiff, 
and  not  accidentally ;  and  further,  in  reply  to  the  contention  of  the 
plaintiff,  by  his  counsel,  that  according  to  the  evidence,  said  defend- 
ant should  have  avowed  for  taking  cattle  damage  feasant  instead 
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of  under  the  provisions  of  said  Chapter  65,  Vol.  15,  Laws  of 
Delaware,  the  Court  charged  the  jury  that  the  justification  of  the 
defendant  under  said  last  mentioned  Statute  alone  was  proper  and 
competent. 

To  which  said  charge  of  the  Court  to  the  jury,  the  plaintiff, 
by  his  counsel,  then  and  there  excepted,  for  the  following  reasons : 

1.  That  the  said  Court  erred  in  charging  the  jury  that  Chapter 
65,  Volume  15,  Laws  of  Delaware,  was  the  sole  law  applicable  to 
the  facts  of  this  cause. 

2.  That  the  said  Court  erred  in  charging  the  jury  that  said 
defendant,  if  the  jury  believed  that  he  had  proceeded  according  to 
the  terms  of  said  Statute,  Chapter  65,  Volume  15,  Laws  of 
Delaware,  was  entitled  to  recover  against  the  plaintiff. 

3.  That  the  said  Court  erred  in  not  charging  the  jury  that 
Chapter  452,  Volume  14,  Laws  of  Delaware,  (Revised  Code, 
page  314,)  should  be  construed  in  connection  and  together  with 
Chapter  65,  Volume  15,  Laws  of  Delaware,  as  the  law  applicable 
to  the  case, 

4.  That  said  Court  erred  in  not  charging  the  jury,  that  said 
defendant  could  not  justify  the  taking  of  said  cattle,  unless  he 
showed  that  he  forthwith  gave  the  notice  of  said  taking  and  im- 
pounding, as  provided  in  said  Chapter  452,  Volume  14,  Laws  of 
Delaware. 

5.  That  the  said  Court  erred  in  charging  the  jury,  that  the 
said  Chapter  462,  Volume  14,  Laws  of  Delaware,  was  not  a  law 
applicable  to  this  case. 

6.  That  said  Court  erred  in  charging  the  jury,  that  the  cause 
was  to  be  decided  upon  the  law  of  Chapter  65,  Volume  15,  Laws 
of  Delaware,  alone. 
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7.  That  the  said  Court  erred  in  charging  the  jury,  that  if  the 
plaintiff  could  show  that  said  cattle  were  in  said  wheat  field  and 
public  road  without  the  negligence  of  himself  or  his  agents,  that 
then  said  defendant  could  not  recover ;  but  if  the  jury  believed 
that  said  bars  were  on  that  day  in  question  down  and  open,  and  by 
the  act  of  the  plaintiff*  or  his  agents,  and  that  the  cattle  did  escape 
into  said  road,  and  so  into  said  wheat-field,  through  those  bars,  that 
then  said  cattle  did  escape  through  negligence  of  sai^  plaintiff^,  and 
not  accidentally. 

8.  That  the  court  erred  in  not  charging  the  jury,  that  if  it  ap-  » 
peared  to  the  satisfaction  of  the  jury  that  said  cattle  did  accident- 
ally escape  from  the  plaintiff*'s  enclosure,  and  not  through  the  n^li- 
gence  of  said  plaintiff*  or  his  agent,  then  the  provisions  of  said 
Chapter  66,  Volume  15,  Laws  of  Delaware,  should  not  be  con- 
strued to  apply  to  the  cattle  in  question  in  this  case. 

9.  That  the  said  Court  erred  in  not  charging  the  jury,  that  it 
having  been  proven  by  the  defendant  that  all  the  cattle  so  taken  up 
and  impounded,  as  aforesaid,  were  so  taken  up  and  impounded 
while  upon  the  land  of  said  defendant,  although  to  reach  the  same, 
said  cattle  had  just  crossed  over  the  said  public  road,  the  avowry 
of  said  defendant  should  have  been  for  taking  cattle  damage/eoaan^, 
and  not  based  upon  the  statute,  said  Chapter  65,  Volume  15,  Laws  of 
Delaware,  in  said  avowry  set  out,  and  that  there  was  hence  a  fatal 
variance  between  said  avowry  and  the  proof  thereunder. 

10.  That  the  said  Court  erred  in  charging  the  jury,  the  justi- 
fication of  the  defendant  under  the  provisions  of  said  Chapter  65, 
Volume  15,  Laws  of  Delaware  alone,  was  proper  and  com|)etent. 

11.  That  the  said  Court  erred  in  not  charging  the  jury,  that 
upon  the  evidence  the  jury  must  find  a  verdict  for  the  plaintiff. 
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H.  H.  Wordy  for  plaintiff : 


The  repeal  of  a  Statute  by  implication  is  not  favored.  Unless 
the  latter  Statute  is  manifestly  inconsistent  with,  and  repugnant  to, 
the  former,  both  remain  in  force.  Courts  are  bound  to  uphold  the 
prior  law,  if  the  two  may  subsist  together. 

Z)Mwm«onSteftito,*637,*638,*673,  *674,*71 7 ;  FoUertfDwarris 
on  StattUeSj  154  and  Note  4 ;  1  Blaek%Ume  Com,y  *89,  Rule  7  and 
Note  34,  Sharswood  Ed.;  Rix  v.  B(yrf^,  12  Ad.  and  El.,  *470; 
4  8hoyle  qui  tarn  v.  Foder,  11  Coke's  R.,  *61  a,  *62  b,  *63  a;  11^- 
liams  V.  PrUohard,  4  T.  R.  2;  OoUhon  v.  Buck,  15  East,  372; 
Dodge  v.  Oridleyj  10  Ohio,  174 ;  Van  Rensdaer  v,  Snyder,  9  Barb., 
302;  WUliams  v.  Potter,  2  Barb.,  316;  McCartee  v.  Orphan  Asy- 
lum Society,  9  Cowen.,  437,  506 ;  Davies  v.  Fairbaim,  3  How.  U. 
S.,  636 ;  McCool  t?.  Smith,  1  Black,  459 ;  Wood  v.  United  Stales^ 
16  Pet.,  *342,  *362,  *363;  Harjord  v.  UniM  States,  8  Cranch, 
109;  Hendersons  Tobacco,  11  Wall.,  652;  Red  Rock  v.  Henry, 
106  U.  S.,  596  ;  Ex  Parte  Crow  Dog,  109  U.  S.,  556 ;  Haynes  v. 
Jenkins,  2  Pick.,  172 ;  Bowen  v.  Lea^e,  5  Hill,  221 ;  Appeal  Tax 
Court  of  Bait.  (My  v.  Western  Md.  R.  R.  Co.,  50  Md.,  274,  296 ; 
Wallace  0.  Bassett,  41  Barb.,  91;  Eastern  Bank  v.  Commontoealth, 
10  Pa.  St.,  443 ;  Street  v.  Commonwealth,  6  W.  and  S.,  209  ;  Canal 
Co.  V.  Railroad  Co.,  4  G.  and  J.,  1,  152 ;  Omit  v.  Comm^mweaUh, 
21  Pa.  St.,  427,  435;  Brown  v.  County  Commissioners,  21  Pa.  St., 
37 ;  Pease  v.  Whitney,  5  Mass.,  380. 

No  inconsistency,  incongruity,  repugnancy  or  conflict  exist  be- 
tween the  Statute,  Chapter  452,  Vol.  14,  Laws  of  Delaware,  and 
Chapter  65,  Vol.  15,  Laws  of  Delaware. 

No  provision  of  the  latter  Statute  covers  any  point  or  regula- 
tion of  the  earlier  Statute. 

The  later  Statute  contains  no  negative  words  relating  to  the 
earlier  Statute  or  any  of  its  provisions,  nor  any  repealing  clause, 
but  is  wholly  affirmative  in  its  terms  and  scope. 
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The  later  Statute^  upon  which  the  defendant  justifies,  contains 
no  provision  whatever  for  notice  to  the  owners  of  the  impounded 
isaitie  of  such  taking  and  impounding.  It  may  be  doubted  if  that 
Statute,  if  confined  in  its  construction  to  the  provisions  of  that 
Statute  alone,  fulfills  the  Constitutional  requirement  of  "  due  pro- 
ce88  of  law."  Some  notice  of  taking  up  and  impounding  should 
equitably  be  given  owners  of  cattle.  Chapter  452,  Vol.  14,  pro- 
vides the  kind  of  notice  which  must  be  given  in  such  a  case. 
When  a  Statute  speaks,  the  common  law  is  silent. 

The  Chapter  65,  Vol.  15,  is  one  of  a  numerous  class  of 
statutes,  passed  for  the  benefit  of  various  school  districts  in  New 
Castle  County  and  the  State.  All  of  these  statutes  are  framed  after 
practically  the  same  model  as  Chapter  65,  Vol.  15.  Chapter  452, 
Vol.  14  professedly,  both  by  its  title  and  every  part  thereof,  relates 
to,  and  controls  the  construction  of  all  such  district  stock  laws.  It 
ostensibly  enacts  a  general  rule  applying  to  the  construction  of  all 
such  subsidiary  special  laws.  It  is,  in  its  scope,  a  remedial  statutes 
It  supplies  a  beneficent  regulation  applying  to  all  of  the  district 
acts,  in  order  that  injustice  may  be  prevented.  (See  wording  of 
Section  2,  and  the  expressed  and  implied  intent  of  the  whole  act.) 
As  a  remedial  statute,  it  should  have  a  liberal  construction  should 
not  be  restrained  or  limited,  much  less  repealed,  by  mere  implica- 
tion. 

Dwarris  on  Statutes,  *718,  *723-4. 

The  fact  that  owners  of  stock  are  given,  by  Section  3,  of  said 
Statute,  Chapter  452,  Vol.  14,  their  remedy  against  the  person  who 
takes  up  and  impounds  such  stock,  does  not  make  it  a  penal  statute 
in  any  just  meaning  of  the  word.  That  remedy  provided,  only  the 
more  clearly  indicates  the  remedial  nature  of  the  act.  Even  if  it 
could  be  construed  as,  in  a  restricted  sense,  a  penal  statute,  this  does 
not  prevent  its  also  being  remedial  in  its  nature  in  some  parts,  and 
properly  liberally  construed. 

Dwarris  on  Statutes^  *754. 

The  Statute  Chapter  462,  Vol.  14,  is  not  by  its  terms,  at  least, 
expressly  retroactive,  afi^ecting  only  statutes  then  passed  and  in 
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operation.  It  is,  on  the  other  hand,  expressly  general,  as  to  time^ 
in  its  terms,  and  so,  presumptively  and  naturally,  prospective  in  its 
operation.  '^  A  statute  shall  always  be  so  construed  as  to  operate 
prospectively,  and  not  retrospectively,  unless,  indeed,  the  language 
is  so  clear  as  to  preclude  all  question  as  to  the  intention  of  the 
legislature." 

BlacksUm^s  Oom.,  Vol.  1,  p.  91,  ShenoooiTa  Note,  37,  Rule  11. 

Being  a  remedial  statute,  and  in  its  terms  ot  general  applica- 
tion to  all  statutes  such  as  Chapter  65,  Vol.  15,  the  Statute  Chapter 
462,  Vol.  14,  should  be  held  to  include  and  control  such  subsequent 
special  acts. 

Dwarris  on  StcUuten,  *723-4 ;  EcLston  Bcuak  v.  Oommonwealthy. 
10  Pa.  St.,  443,  447-8 ;  McGartee  v.  Orphan  Asylum  Society,  9 
Cowen,  437,  507 ;  Bowen  v.  Lease,  5  Hill.  221. 

The  Statute  Chapter  462,  Vol.  14,  controls  the  construction  of 
Statute  Chapter  66,  Vol.  16,  supplements  it  in  the  points  upon 
which  it  is  silent,  and  should  be  construed  together  with  it  as  one 
law;  for 

II 

A  code  of  statutes  relating  to  one  subject  should  be  considered 
as  governed  by  one  spirit  and  policy,  and  as  intended  to  be  consis- 
tent and  harmonious  in  its  several  parts  and  provisions.  It  is 
therefore  an  established  rule  of  law,  that  all  acts  in  pari  materia 
are  to  be  taken  together,  as  if  they  were  one  law ;  and  they  are  di- 
rected to  be  compared  in  the  construction  of  statutes,  because  they 
are  considered  as  framed  upon  one  system,  and  having  one  object 
in  view. 

Dwarris  on  Statutes,  *699,  *700,  etc.;  Potters  Dwarris  on 
Statutes,  189  and  note  9 ;  Ailesbwry  v.  Pattison,  1  Dong.,  30 ;  Rex 
V.  LoxdcUe,  1  Burrows,  447 ;  Duck  v.  Addington,  4  T.  R.,  447 ; 
Orossley  v.  Arkwright,  2  T.  R.,  286;  Dodge  v.  Gridley,  10  Ohio, 
174  ;  Rex/ord  v.  Knight,  15  Barb.,  627,  642;  McGartee  v.  Orphan 
Asylum  Society,  9  Cowen,  437,  606 ;  Haynes  v.  Jenks,  2  Pick.,  172; 
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Patterson  V.  Wtnn,  11  Wheaton,  *380,  *385,  etc.;  Pease  v.  Whit- 
ney^ 6  Mass,  380,  etc. 

.  That  Chapter  462,  Vol.  14,  and  Chapter  66,  Vol.  15,  Laws  of 
Delaware,  are  statutes  in  pari  materia  is  evident.  They  are  public 
statutes,  made  at  different  times  in  reference  to  the  same  subject^ 
and  relate  to  the  same  class  of  persons  and  things ;  for  since  the 
former  includes  the  State,  and  the  latter  School  District  ^o.  68,  in 
New  Castle  County,  in  the  State,  they  may  be  said  to  relate  to  the 
same  persons  and  things.  See  Hoemer  J.  United  8oe.  v.  Eagle 
Bank,  7  Conn.,  457,  469,  470,  and  the  cases  above  cited. 

Ill 

"  Upon  any  given  state  of  facts  it  is  for  the  judge  to  say 
whether  negligence  can  legitimately  be  inferred,  and  the  jury 
whether  it  ought  to  be  inferred.  .  Where,  on  the  other  hand,  there 
is  oonflibting  evidence  on  a  question  of  fact,  or  there  are  two  differ- 
ent and  yet  reasonable  views  which  may  be  taken,  the  judge,  what- 
ever may  be  his  opinion  as  to  the  value  of  the  evidence,  must  leave 
it  to  the  jury.'* 

Smith  on  Negligence,  *22 ;  Wharton  on  NegUgencfy  Sec.  420, 
*3 ;  Shearman  and  Bedfidd  on  Negligenoe,  Sec.  1 1  and  notes ;  Bur- 
ton V.  P.,  Tf.  &  B.  B.  B.  Co.,  4  Harr.,  262. 

IV 

The  evidence  in  this  case  shows  that  all  of  the  cattle  were 
taken  up  and  impounded  by  the  defendant  upon  his  own  land,  and 
that  none  of  them  were  seized  upon  the  highway.  The  only  clear 
authority  for  such  a  seizure  as  the  one  in  this  case,  known  in  our 
law,  is  that  of  the  common  law  distress  of  cattle  damage  feasant. 
But  cattle  can  only  be  so  distrained  •while  on  the  land  of  the  dis- 
trainor, "  for  if  they  escape  out  of  the  defendant's  grounds  he  can- 
not follow  them.'' 

S  Saunders  on  PL  and  Ev.,  *768 ;  Oement  v.  Miller,  3  Esp. 
Rep.,  *95. 
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The  only  authority  for  seizing  cattle,  expressed  in  Chapter  65, 
Vol.  15,  under  which  the  defendant  justifies,  is  confined  to  the 
following  words  from  Section  2 :  "It  shall  be  lawful  for  any  per- 
son in  said  school  district,  to  take  up  any  live  stock  running  on  the 
highways  in  said  district  and  impound  the  same." 

Chap.  66,  Vol.  15,  Laws  of  Del. 

As  the  remedy  of  distress  for  cattle  damage /eo^an^  covers  the 
oase  of  cattle  trespassing  upon  private  lands,  no  reason  exists  for 
straining  this  statute  to  cover  such  a  case.  The  common  law  prin- 
ciple of  excluding  the  application  of  distress  for  cattle  damage 
feasard  from  the  case  of  cattle  which  have  escaped  from  the  grounds 
of  the  distrainor,  offers  a  sound  rule  for  the  construction  of  this 
statute,  and  for  confining  its  operation  to  cattle  which  come  ex- 
pressly within  its  terms,  by  being  on  the  highways  within  that  dis- 
trict at  the  time  of  seizure.  The  common  law  remedy  and  the 
statute  remedy  would  then  not  conflict,  but  would  together  cover 
the  entire  field  of  remedy  for  wandering  cattle. 

OmleB  V.  Balger,  47  Barb.,  562. 

The  power  by  this  statute  given  to  a  private  person  is  un- 
known to  the  common  law.  "  It  is  a  general  rule,  that  all  statutes 
which  are  in  derogation  of  the  common  law  rights  of  the  citizen 
must  be  strictly  construed,  so  that  no  one  whose  rights  are  to  be 
effected  thereby  iiiay  suffer  wrong." 

Oooley's  Const,  Lim.y  61. 

Being  a  statute  which  gives  a  right  that  did  not  exist  at  the 
common  law,  and  at  the  same  time  pointing  out  a  specific  method 
by  which  that  right  can  be  asserted,  and  the  correlative  liability  of 
another  citizen  established,  a  person  acting  thereunder  must  proceed 
in  strict  accordance  with  its  provisions,  in  order  to  justify  his  acts 
thereunder. 

This  is  particularly  the  law  in  cases  of  taking  and  impounding 
cattle  by  virtue  of  Statutes. 

Oowles  V.  Balzery  47  Barb.,  562 ;  Warring  v.  Oripps,  23  Wis., 
460;  Smith  v.  Oatea,  21  Pick.,  55;  Morse  v.  Reed,  28  M.,  481; 
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Statuer  v.  Rosier,  58  Pa.  St.,  496 ;  QUe  v.  Gate,  44  N.  H.,  211 ; 
New9um  v.  Harty  14  Mich.,  232. 

A  variance  upon  a  material  point  between  the  allegations  in  a 
pleading  and  the  proof  thereunder  is  fatal  to  the  recovery  of  the 
party  so  pleading. 

FUmagan^s  Adm^r,  v.  City  of  Wilmington^  4  Houst.,  548, 556; 
Lofland  v.  Oade,  3  Houst.,  222  ;  Ghroves  v.  Bloxam^  3  Hou8t.,544; 
Draper  v.  Randolph,  4  Harr.,  454 ;  Bank  v.  Summons,  1  Harr.,331. 

A  material  variance  between  an  avowry  and  the  proof  there- 
under is  equally  fatal  to  the  avowant's  recovery. 

Taylor  v.  Moore,  3  Harr.,  6 ;  King's  Adm'r  v.  Lambden,  et  al, 
4  Harr.,  283. 

Thomas  Davis,  for  defendant : 

The  defendant  claims  that  he  took  up  said  cattle  under 
Chapter  65,  Volume  15,  Laws  of  Delaware  as  strays  in  School 
District,  No.  68,  as  the  only  law  for  said  district : 

1st.  Because  the  Legislature  gave  him  no  choice  of  procedure 
as  it  did  in  other  districts. 

2d.  Because  said  Statute  is  a  complete  and  local  one  and  in- 
tended to  meet  all  the  demands  of  said  district,  in  that  it  provides 
for  assessment  of  damage  sale  of  strays,  and  disposal  of  surplus. 

Vol.  15,  Chap.  65,  Laws  of  Delaware;  Wilson  v.  B.  &  P.  B. 
a.  Co.,  5  Bates  Ch.,  524. 

That  Sec.  3  of  said  Statute  provides  a  speedier  and  simpler 
remedy,  for  the  injury,  than  the  old  law  of  damage  feasant. 

Defendant  claims  that  the  Court  did  not  err  in  refusing  to 
charge  that  Chapter  452,  Vol.  14,  page  446  applied  to  this  case. 

1st.  Because  said  Statute  by  the  wording  of  the  title  and  each 
of  its  several  sections  expressly  applied  to  the  stray  laws  then  en- 
acted, while  our  statute  was  passed  two  years  later. 
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2d.  A  remedial  Statute  may  have  its  application  to,  and  effect 
upon  other  existing  statutes,  and  give  the  party  injured  a  remedy. 

Dwarris  on  Con.  of  StaJbateSy  p.  73 ;  Chilty*H  Bldok,,  CJom.  note 
to  p.  86.  \ 

It  is  safer  and  better  to  rely  on  and  abide  by  the  plain  words 
of  a  statute,  although  the  Legislature  might  have  provided  for 
other  cases,  had  their  attention  been  directed  to  them. 

Dwarris,  p.  23S-235 ;  6  B.  &  C,  475. 

Interpretation  of  some  statutes  may  be  ultra  the  strict  letter, 
but  not,  it  is  well  and  wisely  said,  contra  the  letter. 

Dwarris,  p.  237. 

A  Court  of  law  is  bound  to  give  eflfect  to  the  words  of  the 
statute. 

Dwarris,  p.  243 ;  5th  B.  &  A.,  p.  46. 

The  Court  affirmed  the  judgment  of  the  court  below. 
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The  State  of  Delaware,  Defendant  below  Plainiiff  in  Error, 
V.  Thompson  R.  Smith,  Elias  Shockley,  of  W.,  and 
George  R.  Swain,  Plaintiffs  below  Defendants  in  Error. 

Official  Bond-^-Ommion  of  Seal — Release  of  Sureties. 

The  official  bond  of  a  collector  of  county  taxes  when  given  was  signed  by  the  col- 
lector and  signed  and  sealed  by  his  several  sureties.  Subsequently  the  principal 
in  said  bond  affixed  a  seal  to  his  signature,  without  the  knowledge  or  consent 
of  the  sureties.  Afterwards,  by  virtue  of  the  warrant  of  attorney  contained 
therein,  judgments  were  entered  against  the  principal  and  sureties  in  said  bond : 
J/flii  that  said  judgments  were  null  and  void  and  should  be  vacated. 
(January  24,  i8go.) 

Error  to  the  Superior  Court,  Sussex  county. 

In  the  court  below  the  following  case  stated  was  agreed  upon 
by  counsel  for  the  respective  parties. 

That  the  Levy  Court  of  said  county  of  Sussex  did  on  the  Ist 
day  of  February,  A.  D.,  1881,  appoint  Stephen  W.  Shockley,  the 
Collector  of  Cedar  Creek  hundred. 

That  on  the  5th  day  of  March,  A.  D.,  1881,  the  said  Stephen 
W.  Shockley  and  the  said  Thompson  R.  Smith,  Elias  W.  Shockley, 
of  W.,  and  George  R.  Swain  executed  what  purported  to  be  a  bond 
in  favor  of  the  State  of  Delaware  for  the  penal  sum  of  ten  thous- 
rand  dollars. 

That  a  copy  of  said  bond  is  herewith  appended,  marked  A. 

That,  at  the  time  of  signing  said  bond,  there  was  no  seal 
affixed  to  the  name  or  signature  of  said  Stephen  W.  Shockley  by 
omission  or  n^lect  to  affix  the  same. 

That  on  the  9th  day  of  February,  A.  D.,  1883,  at  the  instance 
of  and  request  of  Samuel  Bacon,  president  of  the  said  Levy 
Court,  the  said  Stephen  W.  Shockley  affixed  a  seal  to  his  signature 
in  the  presence  of  the  said  William  F.  Causey,  who  attested  the 
«ame  by  and  with  the  consent  of  the  said  Stephen  W.  Shockley. 

That  the  said  seal  was  added  or  affixed  by  the  said  Stephen  W. 
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Shockley  without  the  knowledge  or  consent  of  the  said  Thompson  R. 
Smith,  Elias  Shockley  of  W.,  or  George  R.  Swain,  the  above 
plaintiffs  who  had  signed  and  executed  the  said  purported  bond  as 
sureties  thereof. 

That  on  the  12th  day  of  February,  1883,  four  several  judg- 
ments for  ten  thousand  dollars  each  were  confessed  in  said  Court 
under  and  by  virtue  of  the  joint  and  several  warrant  of  attorney 
attached  to  said  bond,  being  Nos.  165,  166  and  167  to  October 
Term,  A.  D.,  1882,  and  execution  issued  thereon. 

Upon  the  above  statement  of  facts  the  said  parties  pray  the 
judgment  of  the  said  Superior  Court,  whether  the  addition  of  the 
seal  to  the  same  or  signature  of  the  said  Stephen  W.  Shockley  at 
the  time  and  in  the  manner  aforesaid  did  not  release  and  discharge 
the  said  Thompson  R.  Smith,  Elias  Shockley,  of  W.,  and  George  R, 
Swain,  the  sureties  of  the  said  Stephen  W.  Shockley,  in  said  in- 
strument, from  all  liability  as  sureties  of  the  said  Stephen  W. 
Shockley  therein,  and  whether  said  judgments  and  executions 
issued  thereupon  should  not,  so  far  as  said  sureties,  the  said  Thomp- 
son R.  Smith,  Elias  Shockley,  of  W.,  and  George  R.  Swain,  are 
concerned,  be  vacated,  stricken  out,  and  held  for  naught. 

William  F.  Causey,  Attorney  for  Plaintiflfe. 
C-  M.  CuLLEN,  Attorney  for  Defendant. 


A. 


That  we,  Stephen  W.  Shockley,  T.  R.  Smith,  Elias  Shockley,  Geo, 
R.  Swain  and  William  V.  Shockley,  of  the  county  of  Sussex  and 
State  of  Delaware,  are  held  and  firmly  bound  unto  the  State  of 
Delaware,  in  the  sum  of  ten  thousand  dollars  lawful  money  of  the 
said  State  of  Delaware,  to  be  paid  to  the  said  State  or  its  certain 
attorney,  to  which  paym^it  well  and  truly  to  be  made  and  done, 
we  bind  ourselves,  our  heirs,  executors,  and  administrators,  each  and 
every  one  of  them  and  as  jointly  for  and  in  the  whole,  firmly  by 
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these  presents,  sealed  with  our  seals  and  dated  the  fifth  day  of 
March,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighth  one.  / 

ITie  Condition  of  the  above  Obligation  is  such,  That  if  the 
above  bound  Stephen  W.  Shoekley,  being  collector  of  Cedar  Creek 
hundred,  in  Sussex  county,  shall  faithfully  and  dilligently  collect 
all  the  rates  and  taxes  which  he  shall,  according  to  the  duplicate 
and  warrant  to  be  issued  to  him  as  such  collector,  be  required  to 
collect,  and  all  the  taxes  whatever  which  shall  be  committed  to  him 
for  collection,  and  shall  pay  the  amount  of  all  such  rates  and  taxes 
excepting  only  so  far  as  allowances  shall  be  made  to  him  by  the 
levy  court  for  delinquencies,  commissions  or  otherwise,  to  the  officers 
authorized  by  law  to  receive  the  same,  m  the  manner  and  within 
the  times  prescribed  by  law  or  legally  appointed  by  the  levy  court 
of  said  county  for  that  purpose  and  furthelrmore,  if  the  said 
Stephen  W.  Shoekley  shall  perform  the  duties  of  his  office  of  col 
lector  as  aforesaid,  in  all  things,  with  fidelity,  then  the  above  obli- 
gation shall  be  void. 

And  further.  We  do  hereby  authorize  and  empower  any  at- 
torney-at-law,  practicing  within  the  aforesaid  State,  to  appear  for  us, 
and  each  of  us,  and  after  one  or  more  declarations  filed  for  the  above 
sum  of  ten  thousand  dollars  thereupon  to  confess  judgment  or 
judgments  as  of  any  term  or  time  after  the  date  hereof,  with  stay 
of  execution  agreeable  to  the  laws  of  the  aforesaid  State  of  Dela- 
ware, hereby  releasing  all  error  or  errors  that  may  happen  to  be  in 
entering  said  judgment  or  judgments,  or  the  execution  which  shall 
be  issued  thereon. 


10 
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Witness  our  hand  and  seals  the  day  and  year  first  above 
written. 

Signed,  Sealei  and  Delivered  \       ^  .^  ft„onR:TFv  TflPAT  1 

in  the  Presence  of  Us,    *    /       ^'^^'  »hooklby,  Iseau] 

W.  A.  ScRiBNER,  T.  R.  Smith,  [seal.] 

John  Shaw, 

his 
William  F.  Causey,  as  to    Elias  x  Shookley,  of  W.,  [seal.] 
handwriting  and  seal  of  mark. 

S.    W.    Shookley.      Seal 

added  February  9, 1883,    George  R.  Swain,  [seal.] 

by  Mr.  Shockley. 

William  V.  Shockley,     [seal.] 

The  Court  below  rendered  the  following  decision  : 
And  now  to  wit,  this  14th  day  of  April,  A.  D.,  1887,  the 
above  and  forgoing  case  stated  coming  on  to  he  heard,  and  after 
argument  thereupon  had  by  the  counsel  on  both  sides  and  after 
mature  deliberation  thereupon  had  by  the  Court,  it  was  adjudged 
that  upon  the  facts  set  forth  in  the  case  stated  the  said  instrument 
was  not  binding  upon  the  said  T.  R.  Smith,  Elias  W.  Shockley,  of 
W.,  and  G.  R.  Swain,  and  that  the  several  judgments  entered 
against  them  respectively  by  virtue  of  the  warrant  of  attorney  in 
said  instrument  are  and  are  hereby  decided  to  be  null  and  void 
together  with  the  executions  issued  thereon. 

The  defendant  below  assigns  error  for  the  following  reasons : 
1.  That  the  Court  below  erred  in  deciding  that  the  said  instru- 
ment in  said  case  stated  in  the  record,  and  the  matter  therein  con- 
tained, in  manner  and  form,  as  the  same  are  therein  set  forth,  were 
not  sufficient  in  law  for  the  said  plaintiff,  to  have  and  maintain  his 
action  against  the  said  defendants,  and  that  therefore  the  said  in- 
strument was  not  binding  upon  the  said  T.  R.  Smith,  Elias  Shock- 
ley  of  W.,  and  George  R.  Swain ;  whereas  the  contrary  thereof, 
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this  plaintiff  insists^  that  the  said  instrument,  and  the  matters . 
therein  contained,  in  manner  and  form,  as  the  same  are  therein  set 
forth,  were  and  are  sufficient  in  law  in  that  behalf,  and  that  the 
judgment  of  the  C^ourt  below  should  have  been  for  the  plaintiff. 

2.  That  the  Court  below  erred  in  deciding  that  the  several 
judgments  mentioned  and  set  forth  in  said  case  stated,  as  entered  in 
the  said  Superior  Court  versus  the  said  defendants  in  error,  in  pur- 
suance of  a  warrant  of  attorney,  were  null  and  void,  together  with 
the  executions  issued  thereon ;  whereas  the  plaintiff  insists  that  such 
judgments  were  good  and  valid  in  law,  as  also  the  executions  there- 
on issued,  and  that  the  judgment  of  this  Court  should  have  been 
for  the  plaintiff. 

3.  That  the  judgment  of  the  Court  below  on  the  said  case 
stated  should  have  been  for  the  plaintiff  and  notfoi;  the  defendants. 

4.  For  that  the  Court  erred  in  deciding  that  the  instrument  or 
bond  in  said  case  stated,  commonly  called  a  collector's  bond,  was 
invalid  and  void  by  reason  of  the  same  not  having  been  executed 
according  to  the  requirements  of  the  Act  of  Assembly  in  that  be- 
half; whereas,  in  the  case  stated,  the  validity  of  the  said  bond  was 

'  admitted  as  one  of  the  facts  agreed  upon  by  the  parties  thereto,  and 
judgment  could  only  be  rendered  on  the  question  submitted  in  said 
case  stated  for  the  decision  of  the  Court. 

5.  For  that  the  Court  erred  in  rendering  judgment  in  said 
case  stated  in  favor  of  the  defendants  in  error,  in  this :  that  no 
matter  could  be  considered  in  said  case  stated  other  than  the  qucA- 
tioQ  of  law  as  to  the  affixing  of  the  seal,  since  the  same  is  expressly 
limited  for  the  judgment  of  the  Court. 

6.  For  that  the  Court  erred  in  rendering  a  judgment  as  to  the 
liability  of  the  sureties  under  the  casestated,  when  the  question  under 
said  case  stated  is  restricted  to  the  one  single  matter,  whether  the  addi- 
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tion  of  the  seal  to  the  signature  of  the  said  Stephen  W.  Shockley, 
etc.,  did  not  discharge  sureties,  etc. 

7.  For  that  the  Court  erred  in  deciding  that  the  said  bond  was 
illegal  and  void,  under  the  provisions  of  the  Act  of  Assembly, 
whereas  the  said  bond  was  a  valid  bond  and  sufficient  to  bind  the 
principal  and  sureties  at  common  law,  irrespective  of  any  statutory 
provision  in  relation  thereto. 

Charles  Af.  CuUen  and  David  T.  Marvd,  for  plaintiff  in  error : 

I. 

The  only  question  submitted  in  the  above  stated  case  was 
whether  the  addition  of  the  seal  as  set  forth'  in  the  case  stated  did 
not  release  and  discharge  the  sureties  of  Stephen  W.  Shockley. 
The  validity  of  the  bond  was  admitted  as  one  of  the  facts  agreed 
upon  by  the  parties  to  the  said  case  stated. 

Fountain  v.  Harrington,  3  Harr.  Rep.,  22 ;  Bean  v,  Famam, 
•  et-ai.,  6  Pick.,  269,  Margin  ;  Solomons  v.  M^Kintry^  13  Johns,  27 ; 
Bavee  v.  Farmer,  4  Term,  146;  Cook  v.  Carpenter ,  34  Vt.,  121 ; 
Sessions  v.  Barfield,  2  Bais.  (S.  C),  M)  Lee  &  Rector  v.  OnstoU, 
Adminr.y  1  Ark.,  206 ;  Smith  v.  Kincaird,  7  Hump.,  28 ;  Gibson  v. 
FoweU,  5  Smd.  &  M.,  712. 

The  alteration  of  a  bond  does  not  vitiate  it,  if  such  alteration 
be  immaterial,  or  made  without  fraud,  or  by  a  stranger,  or  to  carry 
out  the  intention  of  the  parties. 

Farsons  on  OontradSy  716,  etc.,  and  note;  Brandt  (m  Surety 
and  Guaranty  f  336 ;  Byles  on  Bills,  323,  etc. ;  2  Farsons  <m  Notes  and 
Bias,  569,  76 ;  1  Saunders,  Fleading  &  Ev.,  77 ;  Worrell  v.  Gheen, 
39  Pa.,  388  ;  Kelley  et  at  v.  The  State,  25  Ohio  State,  567  ;  Adams 
V.  Frye,  3  Mete.,  103 ;  Granite  Railway  Co.  v.  Bacon,  15  Pick., 
239 .  Eatton  v.  Simpson,  35  Eng.  Com.  L.,  355 ;  Atwood  and 
others  v.  Griffin  and  others,  12  Eng.  Com.  L.,  176;  Byron  v. 
Thompson,  39  Eng.  Com.  L.,  19;  Brutt  v.  Ficard,  21  Eng.  Com. 


Digitized  by  VjOOQIC 


STATE  OF  DELAWARE  v.  SMITH.  149 

ARGUMENTS. 


L.,  376 ;  Sideways  v.  Dyson,  et  al.,  3  Eng.  Com.  L.,  238 ; 


8  Watts,  448 ;  Kershaw,  et  al.  v.  Cbx,  3  Esp., 
246 ;  atUe  and  Bailey  v.  Small,  17  Wend.,  238;  Welch  v.  Coul- 
bom,  3  Hous.,  647. 

III. 

If  the  bond  is  not  a  good  statutory  bond  it  is  nevertheless 
good  at  common  law  and  binding  apon  the  sureties,  notwithstand* 
ing  its  imperfection. 

Murfree  on  Official  Bonds,  62,  63,  71,  430,  135;  Brandt  on 
Surety  and  Guaranty,  442, 127,  475;  Staie  v.  Bondman,  10  Ohio, 
445 ;  Howard  v.  Brown,  21  Me.,  385 ;  Pickering  v.  Dey,  3  Hous- 
ton, 475 ;  Herrick  v.  Johnson,  1 1  Melc,  26  ;  MontviUe  v.  Houghton, 

7  Conn.,  543;  U.  S.  v.  Lynn,  15  Peters,  290;  SkeUinger  v.  Yendez, 
12  Wend.,  306;  TrusUes  v.  Scheik,  10  Bradwell  (III.  app.),  51; 
Smith  V.  Pain  Co.,  59  111.,  412;  Adams  v.  Bean,  12  Mass.,  136; 
Smith  V.  Orooker,  5  Mass.,  538 ;   Trustees  of  School,  etc.,  v.  Scheick, 

8  N.  E.  Rep.,  189 ;  Templeton  and  others  v.  OommonweaUh,  etc., 
8  Atl.  Rep.,  167 ;  Tayhr  &  Go.  v.  King,  et  al.,  34  N.  W,  R^p.,  34. 

IV. 

A  bond  is  not  void  simply  because  not  conforming  to  the 
statute. 

Cobb  V.  Commonwealth,  37  B.  Monroe,  391 ;  State  v.  Layton, 
4  Harr.,  612;  Commissioners  v.  May,  3  Ohio,  103;  Amor  v.  All- 
mor,  10  Miss.,  215 ;  StaU  v.  Thompson,  49  Md.,  108 ;  Bank  United 
States  V.  Damdridge,  el  al.,  .64,  12  Wharton,  Repts. 

But  so  considered  only  when  the  statute  declavee  it  so. 

Vandune  v.  Haywood,  17  Wend.,  67;  King  v.  Gibbs,  26 
Wend.,  502. 


The  sanetiee  in  ap  (^«if4  boi^d  are  estopped  ivxoi  seeing  i|p 
in  avoidfyioe  of  thair  li^iiitf^  the  dftficie^cy  of  their  pmmipal  title 
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to  the  offioe.     They  are  eqaally  bound,  whether  he  is  an  officer  de 
fddo  or  de  jure. 

Murfree  on  Official  Bonds,  673  4,  432  7,  278,  322,  701,  210, 
299,  733,  157  and  766;  Brandt  on  Surety  and  Guaranty ,  445; 
People  V.  Jenkina,  17  Cal.,  500 ;  County  of  Redwood  v.  Tower,  28 
Minn.,  45;  BUUngsly  et  al.  v.  The  State,  14  Md.,  369 ;  W&don  v, 
Spraffue,  54  Vermont,  395 ;  State  of  Nevada  v.  Rhoades,  6  Nev., 
352 ;  Jones,  Oovemor,  v.  Scanlant  et  at,,  6  Humph.,  195 ;  Common- 
wealth for  Harris  v.  Teal,  14  B.  Monroe,  29;  Hoboken  v,  Harris 
son,  30  N.  J.  Law,  73 ;  Taylor  v.  The  State,  51  Miss.,  79  ;  Green 
et  at.  V.  WardweU  etal.,  17  111.,  278. 

VI. 

Failure  of  principal  to  sign  does  not  discharge  the  sureties  in 
this  case. 

Huntington  v.  Frich,  30  Ohio  State,  445 ;  Oovemor  v.  Sayow^ 
43  HI.,  134;  Williams  v.  Marshall,  42  Barber,  525;  Low  v. 
Stacker,  68  Pa.  State,  326 ;  Murfree  on  Official  Bonds,  757,  758> 
759. 

VII. 

As  to  bond  of  collector  required  by  statute.  Revised  Code, 
Chap.  8,  Sec.  19 ;  Revised  Code,  Chap.  12,  Sec.  2. 

William  F,  Causey  and  Edward  Ridgdy,  for  defendant  in 
error : 

Section  19,  of  Chapter  8,  Revised  Code  of  Delaware,  is  as 
follows: 

"The  Levy  Court  in  each  county  shall,  in  the  month  of  Feb- 
ruary in  every  year,  appoint  a  collector  for  each  hundred  in  their 
countzy,  who,  before  his  appointment  shall  be  deemed  complete, 
shall  give  bond  as  provided  by  Chapter  12.  If  any  person  ap- 
pointed a  collector  shall  not  give  bond  within  the  time  limited  by 
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said  ooart^  the  appointment  shall  be  void  and  another  person  shall 
be  appointed  in  his  place,  and  so  on  antil  the  person  appointed  give 
bond.'' 

Section  2  of  Chapter  12 :  ^^  Before  his  appointment  shall  be 
deemed  complete,  he  shall  give  bond  to  the  State  of  Delaware,  with 
at  least  two  sureties,  being  freeholders  of  the  county,  to  be  ap- 
proved by  the  Levy  Court.         *         *         ♦ 

To  the  said  bond  shall  be  subjoined  a  warrant  of  attorney  to 
confess  judgment  thereon,  and  the  said  bond  and  warrant  shall  be 
joint  and  several.'' 

Section  3.  ^^  The  bonds  of  the  collector  shall  be  filed  and  kept 
in  the  office  of  the  Clerk  of  the  Peace,  and  shall  be  proceeded  on  at 
the  instance  of  the  County  Treasurer,  or  the  Treasurer  of  the  Poor, 
or  by  the  order  of  the  Levy  Court." 

Also  refer  to  Section  6,  page  56,  Revised  Statutes. 

The  first  question  for  consideration  is  whether  the  instrument 
accepted  as  a  collector's  bond  was  in  fact  a  bond  within  the  require- 
ments of  the  statute ;  for,  if  it  was  not,  Shockley  was  not  a  I'ollector 
of  taxes. 

A  bond  or  obligation  is  an  instrument  under  seal,  where  by 
one  person  becomes  bound  to  another  for  the  payment  of  a  sum  of 
money  or  for  the  performance  of  any  other  act  or  thing. 

Hurbtone  on  Bondsy  page  1,  Law  Library,  Vol.  9. 

The  mere  statement  in  the  body  of  the  instrument — ^^  witness 
our  hands  and  seals,"  does  not  complete  a  sealed  instrument  with- 
out the  actual  fact  of  a  seal  or  device  representing  a  seal. 

Armdnmg  v.  Pearce,  6  Har.,  351 ;  Stabler  v.  Ooimnan^  7  Gill., 
&  Johnson,  284 ;  53  English  Commeroial  Law  Report,  232 ;  Bean 
V.  Parker,  17  Mass.,  591. 

A  bond  required  by  the  statute  may  vary  from  the  statutory 
requirement  and  still  be  a  good  common  law  bond,  but  there  can 
be  neither  a  statutory  or  common  law  bond  without  a  seal ;  and  an 
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instrument  purporting  to  be  sealed,  but  without  any  seal  or  scrawl 
cannot  be  sued  on  as  a  bond. 

State  of  Missouri  v.  Thompson,  49  Mo.,  188 ;  Orimskyv.  RiUfjfs 
Adm.y  5  Mo.,  280;  CvJUes  v,  Roberts,  7  Nebraska,  4 ;  Murfree  on 
Official  Bonds,  7 ;  21  Com.,  596 ;  39  Mioh.,  187. 

In  order  that  a  bond  required  by  statute  may  be  valid  and 
bind  the  sureties,  it  must  be  under  seal,  for  otherwise  it  is  not  a 
bond. 

Brandt  on  Suretyship,  579,  Sec  442;  State  of  Missouri  v. 
Thompson,  49  Mo.,  188;  State,  of  Md.  use  of  Oilkerson,  et  al.  v. 
Hunibird,  et  al,  54  Md.,  327. 

A  bond  running  in  the  names  of  several  persons,  one  as  prin- 
cipal and  the  other  as  sureties,  but  subscribed  only  by  the  sureties, 
is  not  obligatory  on  them. 

Wood  V.  Washburn,  2  Pick.,  24 ;  Bunn  v.  Jetmore,  70  Mo., 
228  ;  Bean  v.  Parker,  17  Mass.,  591 ;  Russdv.  Annahle,  109  Mass., 
72;  State,  of  Minn.  v.  Austin,  39  Minn,,  51 ;  State  of  Md.  use  of 
GiUdson,  et  al.  v.  Hmibird,  et  al.j  64  Md.,  327. 

In  Bunn  v.  Jetmore,  Court  says ;  "  The  received  doctrine  is 
that  sureties  who  execute  a  writing  as  such,  can  show,  in  discharge 
of  their  liability,  that  their  principal  never  was  bound.  In  Beam, 
V.  Parker  it  was  expressly  held  that  the  sureties  on  a  bail  bond 
which  had  not  been  signed  by  the  principal  were  not  liable  thereon. 
Bond  executed  by  the  sureties  and  not  by  the  principal  debtor,  al- 
though in  the  body  of  it  it  purports  to  have  been  executed  by  the 
three,  and  a  seal  was  affixed  with  a  space  opposite  to  it  for  signa- 
ture of  principal.  In  the  case  at  bar,  position  is  reversed.  Seal 
omitted  instead  of  the  signature. 

In  this  ooonection  we  cite  the  case  of  Stabler  v.  Oomman,  7 
Gill  &  Jobnsoii,  284. 

This  was  the  case  of  a  written  contract  under  seal,  but  no 
sureties. 

Witness  our  hands  and  seals:    Thomas  P.  Stabler,  [l.  s.] 

JoHlf  G.   CJOWMAN, 
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The  words  "  We  have  hereunto  set  our  hands  and  seals/'  found 
in  the  body  of  an  instrument  of  writings  are  not  sufficient  to  con- 
stitute it  the  deed  or  specialty  of  the  party  named  whose  seal  is  not 
affixed.  It  is  the  fact  that  determines  the  character  of  the  instru- 
ment, and  not  the  assertion  in  the  body  of  it  that  it  is  signed  and 
sealed,  which,  whenever  introduced,  is  done  before  the  signing.  The 
Court  goes  on  further  to  say  that  if  there  be  but  one  seal,  and  that 
opposite  to  the  name  of  one  of  the  parties,  in  the  absence  of  all 
proof  to  the  contrary  it  must  be  taken  to  be  his  seal  alone.  ^^.  In 
this  case  it  was  evidently  intended  that  the  defendant  Cowman 
should  seal  the  instrument  in  question,  which;  from  ncdderd  or  mis- 
take,  appears  to  have  been  omitted.     It  is  not  therefore  his  deed. 

In  the  case  of  the  United  States  v.  Linn,  16  Peters,  290 ;  re- 
lied upon  so  strongly  by  the  other  side,  we  confidently  submit  is 
Dot  an  authority  against  our  position.  The  instrument  upon  which 
the  suit  was  brought  was  a  writing  not  sealed  by  either  the  princi- 
pal or  his  sureties.  It  was  held  not  a  bond  but  a  good  contract 
between  the  parties.  The  Act  of  Congress  under  which  this  in- 
strument was  taken  contains  no  negative  words,  or  anything  by 
implication  or  otherwise,  to  make  void  a  security  taken  in  any 
other  form.  But  even  in  this  case  such  eminent  judges  as  Story, 
McLean  and  Baldwin  dissente<1. 

Now  under  our  statute  ^^  If  any  person  appointed  a  collector 
shall  not  give  bond  within  the  time  limited  by  said  court,  the  ap- 
pointment diall  be  void,  and  another  person  shall  be  appointed  in 
his  plane,"  and  so  on  until  the  person  appointed  give  bond. 

Surety  discliarged  even  if  variation  of  contract  or  obligation 
is  for  bis  benefit. 

No  principle  of  law  is  better  settled  at  this  day  than  that  the 
nndertaidDg  of  the  siwety,  being  one  striistisrim  juris,  he  cannot, 
either  at  law  or  eqiuty,  be  bound  fordier  or  otherwise  than  he  is  l^ 
the  'very  terms  of  hie  oontraot  Neither  is  it  of  any  consequenee 
that  die  altemtioii  of  the  oontract  is  trivial^  nor  even  tliat  it  is  for 
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the  advantage  of  the  surety.      "  Non  hceo  in  foedera  vani/^  \b  an 
answer  in  the  mouth  of  the  surety. 

He  is  not  bound  by  the  old  contract,  for  that  has  been  abro- 
gated by  the  new.  Neither  is  he  bound  by  the  new  because  he  is 
no  party  to  it,  nether  can  it  be  split  into  parts  so  as  to  be  his  con* 
tract  to  a  certain  extent  and  not  for  the  residue.  He  is  either  bound 
in  ioio  or  not  at  all. 

Brandt  on  Surety,  330-338 ;  Beihvme.  Adm.  v.  Dossier^  10 
Geo.,  235. 

Surety  stands  on  the  very  terms  of  his  contract,  and  if  he 
does  not  assent  to  any  variation  of  it  and  a  variation  is  made,  it  is 
fatal. 

Rule  is  absolute  that  there  shall  be  no  transaction  with  the 
principal  debtor  without  acquainting  the  person  who  has  a  part  in- 
terest in  it. 

Grant  v.  Smith,  46  N.  Y.  Rep.,  93;  Paine  v.  Janes,  76  N. 
Y.,  274;  Bangs  v.  Strong,  7  Hill,  250. 

Any  alteration  of  a  written  security  in  a  material  part  renders 
it  void  altogether. 

A  change  in  the  character  or  effect  of  the  instrument,  whether 
in  respect  to  its  obligation  or  its  weight  in  evidence,  is  a  material 
alteration. 

Addition  of  a  seal  is  a  material  alteration. 

Vaughn  v.  Fowler,  14  S.  Carolina,  355 ;  Smith,  et  al.  v.  U.  S., 
2  Wallace  Rep.,  219;  U.  S.  v.  Linn,  et  al.,  1  Howard,  107 ;  The 
State  V.  Martin,  et  oJL.,  56  Miss.,  108 ;  People  v.  Hartley,  21  Cal., 
585 ;  New  Orleans  R.  R.  Co.  v.  Burke,  53  Miss.,  200 ;  Rev.  Code, 
64,  65,  Sec.  18. 

Contract  by  which  a  surety  becomes  bound  is  voluntary  on  his 
part,  without  profit  or  advantage,  and  without  having  in  view  the 
prospect  of  gain.  It  is  an  act  of  benevolence  to  the  obligor  and  of 
convenience  to  the  obligee,  and  of  emphatic  use  to  both.     Obligor 
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and  obligee  are  bound  to  know  that  if  thej  find  it  convenient  to 
change  or  vary  the  terms  of  the  original  contract  they  must  seek 
the  consent  of  the  surety,  and  if  they  will  not  do  so  they  take  upon 
themselves  the  hazard^  and  thus  loosen  the  bonds  of  the  surety. 

Brandt  on  Surety,  330. 

The  case  of  the  StcUe  of  Ohio  v.  Bowman,  et  al,  10  Ohio 
Eeports,  445,  is  not  sustained  by  reason,  and  is  unsupported  by 
authorities.  In  that  case,  the  instrument  was  not  signed  or  sealed 
by  the  principal,  and  yet,  in  conclusion,  the  Court  remarks  that 
"  the  instrument  is  not  an  imperfect  bond,  that  it  is  a  good  statu- 
tory bond,  and  that  if  it  were  not,  it  would  be  a  good  bond  at 
common  law,'^  which  is  in  direct  conflict  with  all  precedents  and 
authorities,  and  especially  in  conflict  with  the  case  of  the  United 
States  V.  Linn,  in  15  Peters,  290,  cited  and  relied  on  in  this  case, 
and  is  certainly  in  conflict  with  the  very  nature  and  essence  of  a 
bond,  one  of  the  essentials  of  which  is  that  it  must  be  under  seal. 

It  is  confidently  believed  that  no  well  adjudicated  case  can  be 
found  holding  sureties  liable  on  an  official  bond  where  the  principal 
fails  to  execute  the  bond  and  where  the  statute,  in  express  words, 
provides  that  before  the  appointment  of  the  principal  is  complete 
he  shall  execute  a  bond,  and  if  he  fail  to  do  so  within  the  time  pre- 
scribed his  appointment  shall  be  void,  and  another  person  shall  be 
appointed  in  his  place  to  fill  the  office. 

Any  ruling  holding  the  sureties  liable  on  an  official  bond 
where  the  paincipal  fails  to  execute  such  bond  must  be  predicated 
upon  the  fact  that  the  appointment  is  perfect  and  complete  before 
giving  bond,  and  that  the  requirement  of  a  bond  by  the  principal 
is  not  a  condition  precedent  to  his  filling  the  office. 

The  Court  affirmed  the  decision  of  the  court  below. 
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Hawkins  r.  Dougherty,  Tax  Collector. 
PoU-Taxes — Payment  by  Ageid — Mandarmt^ — Parties. 

A. ,  being  a  taxable  of  and  owning  taxed  property  within  a  county,  has  such  a  practical 

interest  in  the  collection  of  the  county  taxes  that  the  court  will  entertain  his 

petition  praying  for  an  alternative  mandamus  against  the  tax  collector,  who  had 

-    refused  to  accept  poll-taxes  tendered  by,  and  to  deliver  receipts  to,  attorneys  in 

fact  of  certain  taxables. 

The  constitution  and  the  law  equally  contemplate  the  payment  of  public  taxes  by  the 
taxable  in  person,  yet  there  is  no  legal  prohibition  of  its  being  done  through  an 
agent ,  and  if  a  collector  deliver  a  receipt  therefor  to  an  agent,  duly  authoriied 
to  receive  it,  he  would  be  exempt  from  any  penalty  for  improper  delivery  of 
receipts. 

A  tax  collector,  having  the  right  to  collect  taxes  from  the  taxable  himself,  of  which 
right  no  court  by  a  mandamus  can  deprive  him,  cannot  be  compelled  to  receive 
a  principal's  taxes  from  the  hands  of  his  agent  or  attorney  in  fact,  but  if  he  re- 
fuses taxes  thus  tendered  to  him  and  afterwards  fails  to  collect  them,  he  will  be 
liable  on  his  official  bond  for  the  amount  thereof. 

A  collector  has  the  right  to  decline  to  deliver  a  tax  receipt  to  any  one  but  the  taxable 
himself. 

A  court  will  not  interfere  and  declare  what  the  collector  of  taxes  shall  do,  there  being 
yet  about  two  months  in  which  he  may  perform  his  duty  in  the  collection  of 
taxes. 
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•*  An  act  in  relation  to  the  collectors  of  taxes  in  this  State.       *        *        *      See.  3, 
*        *        *      It  shall  be  the  duty  of  the  collector  of  county  taxes  to  give 
receipt  for  taxes  received,  and,  in  addition  to  his  signature,  to  make  the  impres- 
sion of  the  seal  of  the  hundred  or  collection  district  for  which  he  is  collector 
upon  all  receipts  given  by  him  for  county  rates.' ' 

( iVJrw  Casf/e,  January  is,  iSqo^ 

Rule  to  show  cause  why  a  writ  of  mandamiLs  should  not  be 
issued. 

W.  C.  Spruauce,  P.  Q.  Ohurchman  and  Anthony  Higgins  for 
relator. 

In  this  country  mandamus  is  not  now  regarded  as  a  preroga- 
tive writ. 

Wghj  Sec.  3 ;  Highy  Sections  4,  5  ;  Kentuoky  v.  Denniaon,  24 
Howard,  66. 

2.  The  relator  as  a  citizen  and  tax  payer ^  has  the  right  to  in^ 
stittUe  this  proceeding  against  the  respondent  in  the  name  of  the  State 
vriihout  the  use  of  the  name  of  the  AUomey-GeneraL 

High,  Sec.  430  (a). 

Where  the  question  is  one  of  public  right,  and  the  object  of 
the  mandamus  is  to  procure  the  enforcement  of  a  public  duty,  the 
people  are  regarded  as  the  real  party,  and  the  relator  at  whose  in- 
stigation the  proceedings  are  instituted  need  not  show  that  he  has 
any  l^al  or  special  interest  in  the  result,  it  being  sufficient  to  show 
that  he  is  a  citizen,  and  as  such  interested  in  the  execution  of  the 
laws. 

High,  Sec.  431  and  Note  1  for  full  citation  of  cases ;  lEgh, 
Sec.  432-433 ;  JSaie  v.  Brtrum,  38  Ohio,  344 ;  People  v.  Collins,  19 
Wend.,  56 ;  UnionUnon  v.  Commonwealth  ex  rel  Veech,  34  Penna. 
State,  293;  AUy.  OmH  v.  Boston,  123  Mass.,  479 ;  Union  Pac.  B. 
R.  Ob.  V.  Hall,  91  U.  S.,  354-5-6,  and  cases  there  cited  ;  Board  of 
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Liquidation  v.  McComb,  92  U.  S.,  541 ;  State  v.  Wdd  (Minn.),  40 
N.  W.,  561 ;  People  v.  Halsey,  37  N.  Y.,  344;  HaU  v.  People,  57 
111.,  307 ;  Humphrey  v.  Mayor,  47  Md,,  145. 

The  writ  was  refused  in  Lyon  v.  Bice,  41  Com.,  271,  not  be- 
cause the  relators  had  no  right  as  citizens  to  act  as  such,  but  because 
they  proceeded  in  their  own  names  and  not  in  the  name  of  the 
State  upon  their  relation. 

The  interest  of  the  relator  in  this  case  is  similar  to  that  of  the 
relators  in  the  cases  above  cited.  The  duty  which  is  here  sought 
to  be  enforced  is  a  public  one  but  one  in  which  the  relator  has  a 
personal  interest  as  a  citizen  and  a  tax  payer. 

It  is  no  answer  to  his  claim  of  interest  as  a  tax  payer  to  say 
that  his  tax  for  this  year  has  been  assessed  and  paid.  If  any  of 
the  taxes  of  this  year  which  should  be  collected  are  not  collected, 
the  deficiency  must  be  supplied  by  future  increased  taxation  by 
which  the  burden  of  the  relator  must  be  increased. 

The  Constitution  guarantees  to  the  relator  and  all  other  citi- 
^ns  that  "  all  elections  shall  be  free  and  equal."  But  they  cannot 
be  so,  if  the  way  to  the  ballot  box  is  barred  by  a  public  officer  who 
obstructs  and  impedes  citizens  in  their  efforts  to  qualify  to  vote. 

It  is  claimed  that  the  right  to  qualify  as  an  elector  by  the 
payment  of  a  tax  is  a  private  personal  right,  and  that  none  but 
those  whose  taxes  have  been  refused  are  competent  relators. 

But  if  such  persons  only  are  injured,  then  such  injury  is 
several  and  a  several  remedy  alone  is  applicable,  and  if  two  or 
more  of  such  persons  should  join  as  relators  the  application 
would  be  dismissed  for  misjoinder. 

This  would  necessitate  separate  petitions  for  each  of  the  one 
hundred  and  fifty  persons  named  in  the  present  petition  aud  hun- 
dreds of  others  in  like  case. 

Such  a  rule  would  not  only  be  at  variance  with  the  settled 
practice  of  the  Courts,  but  would  lead  to  hopeless  multiplicity  of 
suits,  and  render  the  remedy  by  mandumus  inadequate  and  im- 
practicable. 
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It  is  sufficient  if  the  relator  in  this  case  has  the  requisite  in- 
terest, either  as  a  tax  payer  or  as  a  citizen. 

He  is  merely  the  medium  by  which  the  evils  complained  of 
are  brought  to  the  attention  of  the  Court. 

3.  There  is  no  other  adequcie  and  specific  remedy. 

Statutory  penalty  against  the  officer  or  failure  to  perform  his 
duty— or  the  fact  that  the  party  aggrieved  has  a  remedy  by  action 
on  the  bond  of  the  officer — will  not  bar  the  issuing  of  a  mandamus, 
as  these  remedies  are  not  specific  and  adequate. 

High,  Sec.  35. 

4.  Mandamus  is  the  proper  remedy  against  a  tax  coUecstor  to 
compel  him  to  collect  taoses,  etc. 

Stated  in  general  terms,  the  principle  is  that  mandamus  will 
lie  to  compel  the  performance  of  duties  purely  ministerial  in  their 
nature,  and  so  clear  and  specific  that  no  element  of  discretion  is  lefl 
in  their  performance,  but  that  as  to  all  acts  or  duties  necessarily 
calling  for  the  exercise  of  judgment  and  discretion  on  the  part  of 
the  officer  or  body  at  whose  hands  their  performance  is  required, 
mandamus  will,  not  lie.         *         *         * 

If  *  *  *  a  clear  and  specific  duty  is  positively 
required  by  law  of  any  officer,  and  the  duty  is  of  a  ministerial 
nature,  involving  no  element  of  discretion  and  no  exercise  of  official 
judgment,  mandamus  is  the  appropriate  remedy  to  compel  its  per- 
formance, in  the  abseno^  of  any  other  adequate  and  special  means  of 
relief,  and  the  jurisdiction  is  liberally  exercised  in  such  cases. 

High,  Sees.  24,  25  and  34. 

Mandamus  is  the  appropriate  remedy  to  be  employed  against 
delinquent  tax  collectors  to  enforce  the  performance  of  their  duties. 

High,  Sec.  143. 

5.  All  maJterialj  aJUegaJtions  of  faxA  contained  in  the  petition 
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which  are  not  well  traversedy  or  confetised  and  avoided  by  th»  answer ^ 
are  admitted. 

The  answer  is  in  many  respects  evasive,  but  it  substantially 
aimits  the  material  allegations  of  the  petition. 

The  claim  of  due  diligence  is  chiefly  confined  to  the  period 
prior  to  October  1. 

It  admits  that  during  October  and  November  the  poll  taxables 
named  in  the  petition  (about  160  in  number)  with  others,  crowded 
the  office  of  the  respondent,  persistently  demanding  that  he  should 
receive  their  taxes.  Nor  is  the  admission  weakened  by  the  allega- 
tion that  they  did  this  in  a  "  tumultuous  manner."  If  such  was 
their  manner,  there  is  abundant  excuse  for  it  in  absences,  delays, 
discriminations  and  obstructions  of  the  respondent  which  rendered 
their  efforts  to  pay  their  taxes  wholly  unavailing. 

It  is  apparent  from  the  papers  before  the  Court  that  if  the  re- 
spondent continues  to  conduct  himself  as  he  did  during  the  months 
of  October  and  November,  the  payment  of  poll  taxes  in  person 
will  be  attended  with  great  inconvenience  and  loss  of  time  and 
money  by  the  taxables — and  that  many  poll  taxes  will  remain  un- 
collected and  be  returned  delinquent.  / 

One  mode,  by  which  it  is  proposed  to  remedy  these  evils  is  to 
require  the  collector  to  receive  taxes  when  tendered  through  duly 
authorized  agents  or  attorneys. 

6.  It  id  a  maxim  of  our  laws,  subject  only  to  a  few  exoeptionSy 
thai  whatever  a  Tnan  siii  juris  may  do  by  himself,  he  may  do  by 
another. 

Story  on  Agency,  Sees.  2  and  6. 

The  exceptions  to  this  rule  are  when  the  act  to  be  done  is  of  a 
personal  nature,  and  is  capable  of  being  delegated — or  when  it  is  a 
personal  trust  or  confidence  and  therefore  by  implication  prohibited 
from  being  delegated. 

Story  on  Agency,  Sec.  12,  and  note  3. 
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7.  A  taxahle  has  Vie  right  to  make  payment  of  his  tax  by  ageni 
or  attorney  duly  authorized  by  him. 


h 


BmneU  v.  Hunter,  9  Wallace,  326 ;  Tacfy  v.  Irwin,  18  Wall, 
549;  Atwood  v.  Weema,  99  U.  S.,  183;  U.  8.  v.  Lee,  106  U.  S., 
196. 

In  the  case  now  before  Court  the  authority  to  pay  the  taxes 
and  receive  the  receipts  for  the  same  was  given  to  the  attorneys  in 
the  most  solemn  manner  known  to  the  law — by  powers  of  attorney, 
executed  in  duplicate,  duly  signed,  sealed  and  witnessed,  and  de- 
livered to  the  attorneys.  Duplicate  originals  of  these  powers  of 
attorney,  were,  at  the  time  of  the  tender  of  the  taxes,  delivered  to 
the  collector  who  now  holds  the  same  as  full  and  undisputed  evi- 
dence of  the  authority  of  the  attorney — and  as  the  certain  means 
of  detectings  any  fraud  or  imposition.  Duplicate  originals  of  the 
same  are  also  filed  in  this  Court  and  made  a  part  of  these  proceed- 
ings. We  do  not  claim  that  it  is  the  duty  of  the  collector  to  re- 
ceive taxes  from,  or  to  deliver  receipts  to  persons  not  duly  author- 
ized by  the  taxables ;  nor  to  recognis&e  persons  who  do  not  show  to 
him  full  and  sufficient  authority  from  their  principals — but  we  do 
insist  that  where  the  authority  is  shown,  and  is  sufficient  and  indis- 
putable, he  is  bound  to  receive  the  taxes  and  deliver  the  receipts, 
and  upon  refusal,  he  should  be  compelled  to  do  so  by  this  Court. 

8.  No  such  disci'etion  belongs  to  the  office  of  collector  of  taxes 
as  is  claimed  by  ike  respondent 

It  is  admitted  by  the  respondent,  that  in  a  general  sense  the 
office  is  ministerial,  but  he  claims  that  while  he  has  not  a  general 
discretion  (i.  e.  to  wholly  refuse  to  collect  taxes) — that  he  has  a 
particular  discretion  (i.  e.  as  to  when  and  how  he  shall  collect.) 

The  answer  and  the  argument  of  the  respondent's  counsel  put 

him  quite  beyond  the  control  of  the  Court  in  respect  to  how  he  shall 

perform  the  duties  of  his  office. 

He  admits,  that  in  receiving  taxes  he  gives  preference  to  one 

11 
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class  of  taxables  (property)  over  auother  (poll)  that  he  does  not 
and  will  not  attend  at  his  office  at  such  hours  as  would  be  most 
coDvenient  to  persons  employed  at  labor — ^that  he  leaves  large  num- 
bers of  poll  taxables  waiting  at  his  office  to  pay  their  taxes — that 
he  receives  assistance  in  the  collection  of  property  taxes,  but  re- 
fuses it  in  the  collection  of  poll  taxes — that  he  leaves  receipts 
signed  in  blank  with  his  clerk  whom  he  authorizes  to  collect  prop- 
erty taxes  in  his  absence,  but  refuses  to  allow  him  to  collect  poll 
taxes — that  he  receives  property  taxes  when  tendered  by  agent  or 
attorney,  but  refuses  to  receive  poll  taxes  unless  tendered  in  person 
— and  claims  that  all  of  those,  and  like  matters  "  are  solely  within 
his  own  selection  and  discretion  and  are  not  subject  to  the  control 
of  this  Court. 

We  claim  that  the  respondent,  like  all  other  ministerial  officers 
is  subject  to  the  order  and  control  of  this  Court  in  respect  to  the 
mode  and  manner  in  which  he  shall  perform  the  duties  of  his 
office — and  that  the  Court  will  not  for  a  moment  countenance  the 
license  which  has  been  usurped  by  the  relator* 

The  act  of  1873  (Rev.  Code,  p.  90)  requiring  publication  of 
notice  and  attendance  for  three  days  in  the  year  is  not  as  claimed 
by  the  respondent,  the  Statutory  measure  of  the  diligence  required 
of  him.  It  is  merely  the  provision  of  a  mode  of  (xmdruction  in- 
stead of  actiml  demand  for  poll  taxes — Se^  Sec.  2. 

His  duty  begins  with  the  receipt  of  his  duplicate,  and  con- 
tinues until  the  meeting  of  the  Levy  Court  in  March. 

The  law  requires  that  he  shall  pay  to  the  County  and  Poor 
Treasurers  one-third  of  the  county  and  poor  taxes  by  July  Ist — 
one  third  by  October  1st,  etc. 

See.  Revised  Code,  p.  87,  Sec.  7. 

9.  No  StcUute  of  this  State  in  express  terms  timits  the  right 
to  pay  a  poll  tax  to  paymerU  by  the  taxables  in  person,  nor  can 
any  such  limifation  be  inferred  from  the  provisions  of  any  Statute 
relating  to  the  assessment  and  collection  of  taxes. 
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The  duty  imposed  upon  the  coljpctor  to  give  duplicate  tax  re- 
ceipts (B.  C,  page  90,  Sec.  21),  is  not  limited  to  peraoruzl  applica- 
tions. It  is  as  clearly  his  duty  to  deliver  such  duplicate  receipt  to 
a  duly  authorized  agent  or  attorney  of  the  person  whose  tax  has 
been  paid^  as  to  such  person  himself. 

10.  It  is  not  contrary  to  public  policy  to  require  the  rehpondent 
to  receive  poll  taxes  when  tendered  by  the  duly  authorized  argents  or 
aUomeys  of  the  taxables. 

We  admit  that  it  is  not  the  duty  of  the  respondent  to  receive 
taxes,  or  to  give  receipts  for  taxes  except  when  paid  by  the  taxables 
personally  or  by  those  whom  they  have  duly  authorized  to  act  for 
them  ;  and  also  that  he  has  the  right  to  require  proper  evidence  of 
the  authority  of  the  alleged  agents  or  attorneys. 

In  any  case  in  which  the  collector  has  reason  to  question  the 
genuine  character  of  the  power  of  attorney  presented  to  him,  he  has 
the  right  to  refuse  to  recognize  it  until  he  has  a  reasonable  oppor- 
tunity to  investigate  the  subject — but  in  the  cases  before  the  Court 
there  is  no  pretense  that  there  is  any  reason  to  suspect  that  these 
powers  of  attorney  are  not  what  they  purport  to  be. 

The  intimation  that  it  is  the  purpose  of  the  attorneys  named 
in  the  petition  to  retain  the  receipts  of  their  constituents,  and  thus 
control  their  votes,  contrary  to  the  provisions  of  the  act  of  1881, 
as  to  coercion  and  intimidation  of  electors,  is  wholly  unwarranted. 

But  should  any  attorney  retain  the  receipt  of  his  principle 
against  his  will  the  remedy  is  easy — he  may  require  the  collecior  to 
furnish  him  a  duplicate  receipt  (R.  C,  page  90,  Sec.  21). 

That  a  taxable  must  pay  his  poll  tax  with  his  omi  money 
(whatever  that  may  mean),  and  that  if  it  has  been  loaned,  ad- 
vanced, or  given  to  him  or  for  him  by  another,  it  is  not  of  the 
quality  or  kind  required  by  the  constitution,  and  may  be  rejected 
by  the  collector — is  a  doctrine  as  novel  as  it  is  dangerous. 

If  this   is  to  be  added   to  the  other  particular  discretions, 
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claimed  for  collectors,  few  poil  taxes  will  be  received  by  them  ex- 
cept from  members  of  their  own  political  party. 

11.  In  the  exercise  of  a  sound  discretion^  the  Court  should 
graid  the  writ  of  mandamus  as  prayed  for  by  the  petiiion. 

Whether  the  difficulty  in  personal  payment  of  poll  taxes,  to 
the  respondent,  arises  from  his  intentional  obstructions,  or  from  his 
jOstifiable,  or  excusable  conduct  in  the  premises,  it  is  apparent  from 
the  papers  in  the  case,  that  such  difficulty  exists,  and  that  there  is 
need  of  some  method  to  facilitate  the  payment  of  poll  taxes. 

We  insist  that  the  payment  by  attorney,  whenever  the  taxable 
for  any  reason  chooses  to  adopt  that  method,  is  not  only  lawful  but 
convenient  and  desirable  both  as  respects  the  individual  and  the 
public  interests. 

John  H.  Rodney,  George  H,  Bates  and  Oeorge  Gray,  for  the 
defendant : 

This  is  a  rule  to  show  cause  why  a  peremptory  writ  of  man- 
damus shall  not  issue  for  the  reasons  set  forth  in  the  petition  filed 
in  the  case. 

The  writ  of  mandamus  while  in  the  nature  of  a  writ  of  right, 
is  granted  only  in  the  exercise  of  a  wise  judicial  discretion,  and  is 
not  an  absolute  right  in  all  cases.  It  will  only  be  granted  when 
the  right  to  it  is  clear  and  undoubted  and  where  there  is  no  other 
specific  remedy. 

The  preliniinajyMnquiry  may  properly  be  directed  to  the  point 
whether  this  petitioner  is  the  proper  person  and  has  shown  proper 
grounds  for  such  action. 

It  is  not  denied  that  the  writ  of  mandamus  will  lie  upon  the 
application  of  any  citizen  to  enforce  a  public  duty  as  distinguished 
from  a  private  right,  but  the  Court  must  be  satisfied  that, 
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1.  It  is  a  public  rights  or  if  a  private  right,  that  the  petitioner 
has  been  injured  in  the  ease. 

2.  That  the  granting  of  the  writ  of  mandamus  is  necessary 
for  the  performance  of  such  public  duty,  or  to  enforce  such  private 
right. 

3.  That  the  party  applying,  if  on  his  own  behalf,  or  those  in 
whose  behalf  the  application  is  made,  if  for  others,  have  been  dili- 
gent in  enforcing  their  rights,  and  have  not  by  their  delay  and 
Diligence  caused  or  produced  the  injury  of  which  complaint  is 
made. 

It  may  be  first  noticed  that  as  laid  down  in  the  books  the  dis«- 
tinction  as  to  such  public  and  private  rights  as  may  be  enforced  by 
the  writ  of  mandamus  is  that  in  the  latter  a  demand  and  refusal 
is  necessary,  in  order  to  evoke  this  power,  but  in  public  matters  no 
such  demand  and  refusal  is  necessary,  but  this  case,  in  order  to 
a£Ford  any  relief  must  be  bottomed  and  founded  upon  the  fact  of  a 
demand  and  refusal  on  the  part  of  this  ojfficial  to  perform  his 
duties,  therefore  it  is  purely  a  private  matter,  and  being  so,  the 
petitioner  has  no  status  in  this  Court  to  ask  its  intervention  in  this 
way. 

mgh  Ex.  Rem.,  Sec.  13. 

Shortly  stated,  the  application  is  made  to  this  Court  upon  two 
grounds. 

1.  That  by  the  action  of  this  defendant,  the  revenue  of  the 
county  will  be  reduced,  whereby  he,  the  petitioner  may  be  required 
to  pay  more  than  his  just  proportion  of  county  taxes,  at  the  same 
time  stating  that  he  has  paid  those  taxes  assessed  upon  him. 

2.  That  having  an  interest  that  all  elections  shall  be  free  and 
equal  all  citizens  who  are  entitled  to  qualify  as  electors  at  such 
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elections  aud  particularly  that  of  1890  shall  have  an  opportunity 
to  so  qualify  by  the  payment  of  a  county  tax. 

The  grounds  therefore  are  two,  the  raising  of  revenue  and  the 
qualification  to  vote. 

It  is  submitted  that  the  ground  for  the  petitioner's  action  based 
upon  the  payment  of  taxes  as  revenue  to  the  county  as  set  forth  in 
the  petition,  is  purely  a  private  right.  The  writ  is  asked  for  from 
an  apprehension  that  he  may  be  required  to  pay  more  than  his  just 
proportion  of  taxes  and  to  compel  action  on  the  part  of  a  public 
official.  In  order  to  prevent  this  private  injury  it  must  be  shown 
that  such  injury  is  at  least  likely  to  occur.  But  it  will  be  noticed 
that  in  the  same  petition  it  is  set  forth  that  the  taxes  of  this  peti- 
tioner have  been  duly  assessed,  in  which  case  the  amount  is  fixed 
with  absolute  certainty  and  cannot  be  enlarged  or  increased  by  any 
action  of  this  defendant.  Even  were  this  not  so,  the  further  alle- 
gation is  made  that  the  tax  so  assessed  upon  the  petitioner  has  been 
actually  paid.  It  is  therefore  fixed  beyond  all  peradventure  that 
the  petitioner  can  in  no  way  be  called  upon  or  compelled  to  pay 
more  than  his  proportionate  share  of  the  taxes  which  by  his  dupli- 
cate the  defendant  collector  is  empowered  to  receive  and  collect. 
The  payment  of  more  than  his  just  proportion  of  the  county  taxes 
by  the  petitioner  being  therefore  purely  a  private  matter  even  that 
grievance  is  shown  not  to  exist  for  it  is  already  paid  and  no  order 
of  the  Court  can  prevent  the  result  or  produce  a  diflPerent  one. 

But  conceding  ths^t  the  relator  has  a  personal  and  special  in- 
terest that  all  other  taxables  should  pay  their  taxes,  and  that  their 
non-payment  would  impose  an  additional  tax  or  burden  on  him, 
yet  the  time  fixed  by  law  for  the  collection  of  taxes  has  not  yet 
arrived,  there  still  remains  three  monthsin  which  to  collect  such  taxes, 
and  won  constat,  but  that  they  will  all  be  collected  by  him.  For  he 
cannot  collect  by  law  until  after  demand  made  by  him  and  the  time 
at  which  the  same  shall  be  made,  as  limited  by  law  has  not  yet  ar- 
rived, to  wit:  January,  1890. 
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High,  Ex.  Bern.,  Sec.  12,  Sec.  36,  Sec.  59;  Stote  v.  Kearney, 
3  Kansas,  83 ;  State  v.  York,  &o.,  8  Neb.,  94;  Public  School  Oom. 
V.  Omnty  Com.,  2d  Md.,  449. 

Under  the  3d  bead  mandamus  will  not  be  granted  where  there 
is  laches  of  party  applying. 

It  will  be  noticed  that  as  a  matter  of  fact  the  collector  gave 
notice  in  May  last  of  his  place  of  business  and  readiness  to  receive 
taxes,  and  if  opportunity  was  denied  any  person  to  pay  the  same 
and  a  mandamus  could  properly  lie  to  enforce  the  duty  of  the 
officer,  a  delay  for  merely  seven  months  would  be  negligence  and 
laches  and  would  be  grounds  for  refusing  the  writ. 

A  person  must  use  due  diligence  in  availing  himself  of  this 
extraordinary  remedy. 

Laches  of  the  party  aggrieved  in  seeking  to  avail  himself  of 
the  remedy  by  mandamus  may  operate  as  a  bar  to  relief. 

High  Ex.  Rem.,  Sec.  204,  Sec.  209 ;  even  one  year's  acquies- 
cence has  been  held  fatal ;  People  o.  Senaca  Oom.,  Pleas  2  Wend., 
264. 

It  is  admitted  that  where  the  question  is  one^  of  public  right 
and  the  effect  of  the  mandamus  is  to  procure  the  enforcement  of  a 
public  duty,  the  people  are  regarded  as  the  real  party,  and  the  re- 
lator at  whose  instigation  the  proceedings  are  instituted  and  not 
shown  that  he  has  any  legal  or  special  interest  in  the  result,  it  being 
sufficient  to  show  that  he  is  a  citizen  and  as  such  interested  in  the 
execution  of  the  laws. 

High  Ex.  Rem.,  Sec.  431. 

But  it  is  submitted  : 

1.  That  the  right  to  qualify  one'self  to  vote  is  not  a  public 
right,  but  a  personal  privilege  alone,  to  be  exercised  or  not  as  each 
individual  may  determine  for  himself,  and  is  similar  to  the  personal 
privilege  of  voting,  and  is  a  matter  which  involves  no  public  right 
or  public  duty  whatever.  The  interest  of  the  relator  as  a  citizen 
as  disclosed  by  his  petition,  that  the  election  shall  be  ^'  free  and 
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equal  "is  a  public  righl,  or  interest,  common  to  all,  but  not  a  ques- 
tion to  be  considered  in  this  case.  With  elections  or  the  manner  of 
conducting  them  the  collector  (this  defendant)  has  nothing  to  do. 
The  election  officers  alone  are  entrusted  with  the  duty  of  securing 
freedom  and  equality  at  the  elections.  The  right  to  qualify  as  a 
voter  therefore  being  a  personal  and  private  right  those  parties 
alone  whose  right  in  so  qualifying,  may  be  endangered,  should 
make  the  application  for  this  writ. 

But  again,  should  it  be  admitted  that  the  rights  sought  to  be 
enforced  are  public  and  the  relator  is  the  proper  party  to  institute 
these  proceedings,  what  public  duty  has  the  defendant  failed  to  per- 
form? 

Whenever  public  officers  are  vested  with  powers  of  a  discre- 
tionary nature  as  to  the  performance  of  any  official  duty  or  in 
reaching  a  given  result  of  official  action  they  are  required  to  exercise 
any  degree  of  judgment  (discretion)  and  Courts  will  in  no  manner 
interfere  with  their  discretion. 

High  Ex,  Rem.,  Sec.  42 ;  People  v.  Brennan,  39  Barb.,  651  ; 
20  Wendall,  658 ;  2  Cowen,  458  ;  18  Wendall,  78 ;  New  York  v. 
Adams,  9  Pet.,  602 ;  People  v.  Whipple,  41  Mich.,  548. 

It  is  here  contended  that  each  collector  of  taxes  in  this  State, 
and  the  defendant  as  one,  while  he  has  no  discretion  as  to  the  ex- 
ercise of  the  duties  imposed  by  law  upon  him,  has  a  discretion 
proper  and  inherent  in  every  official  as  to  the  details  and  proper 
management  of  hia  office. 

The  Court  can  require  him  to  comply  with  the  requirements 
specifically  imposed  upon  him  by  law,  but  the  judgment  or  discre- 
tion which  he  exercises  as  to  the  mode  of  carrying  out  these  re- 
quirements, are  beyond  the  cognizance  and  jurisdiction  of  this 
Court. 

The  allegation  therefore  that  he  arranges  the  business  of  his 
office  to  the  dissatisfaction,  or  may  be  inconvenience  of  certain 
persons,  that  his  hours  of  business  it  may  be  are  not  r^ular,  or 
perhaps  his  personal  bearing  unattractive  and  repellant  and  of  no 
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value,  it  is  submitted  these  matters  being  entirely  beyond  the  prov- 
inoe  of  this  Coart  to  remedy,  being  entirely  within  his  discretion. 

In  addition  any  order  the  Court  might  make  in  such  a  case 
would  be  futile  and  inconclusive. 

Mandamus  will  not  be  granted  when  the  result  would  be  fruit- 
less. If  therefore  the  granting  of  the  writ  upon  these  points  would 
be  fruitless,  it  will  not  be  granted. 

High  Ex.  Bern.,  Sec.  14. 

If  therefere,  it  be  true  that  the  allegations  in  the  petition  as  to 
unreasonable  laches  and  inconvenience  to  taxables  is  no  proper  sub- 
ject of  consideration  for  this  Court  being  entirely  within  the  dis- 
cretion of  the  defendant,  the  grounds  upon  which  this  application 
is  based  are  reduced  to  three. 

1.  That  the  defendant  as  collector  is  under  a  l^al  obligation 
to  collect  taxes,  and  that  the  law  imposes  a  positive  duty  upon  him 
for  that  purpose. 

2.  That  the  collector  is  obliged  to  receive  taxes  and  give  tax 
receipts  to  any  person  applying  for  the  same  on  belialf  of  another. 

3.  That  he  should  give  receipts  and  receive  taxes  from  the 
persons  specifically  named  upon  letters  of  attorney  presented  to  him 
by  strangers. 

Under  the  law  as  it  existed  prior  to  the  Act  of  1873,  and 
under  the  terms  of  his  warant  the  collector  was  obliged  to  collect 
taxes  upon  giving  ten  days  notice  to  the  taxable,  but  by  the  law  of 
1873  this  duty  was.  modified.  This  enactment  is  not  in  conflict 
with  the  prior  law,  but  relieves  the  collector  from  making  actual 
demand,  providing  only  that  in  regard  to  the  collection  of  poll 
taxes  he  shall  make  affidavit  that  he  has  during  the  month  of  Jan- 
uary attended  at  a  certain  place  according  to  notice  posted  for  three 
days  and  for  five  hours  in  each  day,  for  the  purpose  of  collection 
of  taxes.  Complying  with  this  provision  he  fulfils  his  whole  duty. 
For  he  can  dispense  with  the  demand  necessary  under  the  old  law. 
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and  by  the  express  terms  of  the  act  of  1873  the  publication  afore- 
said is  the  only  demand  it  is  necessary  for  him  to  make  in  the  col- 
lection of  poll  taxes,  and  th^  law  does  not  contemplate  the  collection 
of  taxes  prior  to  that  time. 

As  to  the  remaining  two  grounds  they  may  be  considered 
together,  being  open  to  the  same  objection. 

And  first.  It  may  be  said,  that  the  discretion  of  the  collector 
in  this  matter  is  uot  to  be  controlled  by  the  summary  writ  of  man- 
damus. He  is  the  authorized  agent  of  the  Levy  Court  in  the 
collection  of  revenue,  being  responsible  with  his  sureties  for  the 
whole  amount  of  taxes  contained  on  his  duplicate  and  for  the  faith- 
ful performance  of  his  duty  as  collector,  so  that  for  any  wilful 
neglect  of  this  performance  ot  his  duty  there  is  full  and  complete 
remedy  at  law. 

As  a  matter  of  monetary  regulation  and  as  a  business  transac- 
tion the  collector  in  his  discretion  can  refuse  to  deal  with  ah  agent, 
taking  the  ground  that  is  expressed  in  the  petition,  that  a  payment 
of  a  tax  is  a  pro-requisite  to  qualifying  as  an  elector  it  is  submitted 
that  the  payment  of  such  tax  is  a  personal  privilege.  By  all  the 
analogies  of  the  provisions  of  law  in  reference  to  the  qualifying  for 
voting,  a  personal  action  is  contemplated.  The  constitution  pro- 
vides as  a  preliminary  that  the  person  shall  have  paid  a  tax.  It  is 
necessary  for  the  party  to  make  personal  application  to  be  placed 
upon  the  assessment  list.  In  the  issuiifg  of  duplicate  tax  receipts 
the  law  is  specific  that  it  must  be  to  the  person  and  the  money 
therefore  paid  by  the  person  so  applying  a  foHiori  how  much 
stronger  is  the  reasoning  that  an  application  for  original  tax  re- 
ceipts must  be  made  in  person.  But  apart  from  these  considera- 
tions the  writ  of  mandamus  being  entirely  discretionary  it  is  confi- 
dently urged  that  a  proper  discretion  would  prevent  the  collection 
in  the  hands  of  individuals  of  large  quantities  of  these  receipts- 
Upon  the  petitioner's  own  ground  that  the  payment  of  a  tax  is  a 
pre-requisite  of  voting  it  is  against  the  spirit  of  our  laws  and  institu- 
tions and  would  be  productive  of  great  fraud  and  subversive  of  the 
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freedom  of  elections  for  the  Court  to  order  the  collectors  of  taxes 
to  deliver  the  evidence  of  the  right  to  vote  to  other  than  the  par- 
ties themselves  to  whom  they  give  that  right. 

Viewing  the  matter  from  this  standpoint  of  the  petitioner, 
that  tax  receipts  are  necessary  to  properly  qualify  one  to  exercise 
the  right  of  suffrage,  it  is  the  duty  of  the  collector  to  faithfully 
guard  the  same  and  see  to  it  that  they  come  into  the  hands  of  those 
who  alone  can  properly  use  the  same,  namely,  the  taxables  them- 
selves. And  he  would  be  derelict  in  such  duty  were  he  to  act 
otherwise. 

CoMEGYS,  C.  J.  This  case  was  well  presented  to  the  court  by 
the  counsel  on  both  sides,  and  we  suppose  all  that  could  be  urged, 
pro  and  Goriy  in  the  contn>ver8y  before  us  has  been  brought  forward 
in  the  argument  for  our  consideration.  It  is  on  some  account  un- 
fortunate that  it  became  necessary,  as  was  supposed,  to  introduce 
it  into  the  business  to  be  tranacted  by  tlie  court ;  for  in  all  such  dis- 
putes, no  decision  can  be  rendered  that  will  be  satisfactory  to  more 
than  one  class  of  the  people.  It  is  not  improper,  I  think,  to  say 
that  this  seems  to  be  a  vital  controversy  to  both  the  political  parties 
in  this  State;  the  unwonted  zeal  which  characterized  the  discussion 
on  both  sides  indicating  such  importance  very  plainly.  It  would 
have  been  very  agreeable  to  the  court  to  be  spared  the  necessity  of 
giving  a  judgment  which,  in  any  event,  (such  is  the  temper  of 
political  partisans^)  cannot  satisfy  the  public  generally,  but  only  a 
part  of  it.  However  that  may  be,  it  is  our  duty,  as  the  case  is 
before  us,  to  decide  it  as  we  best  may,  according  to  our  ability; 
and  we  will  trust  that  the  better  portion  of  those  discontented  with 
the  decision  will  ultimately  believe  the  view  we  take  of  it  is  the 
correct  one. 

Before  entering  upon  a  consideration  of  the  principal  question 
in  the  case  before  us,  it  is  proper  that  we  should  determine  whether 
the  petition  filed  by  the  relator  should  be  entertained  by  the  court, 
in  view  of  the  objections  set  forth  in  the  argument  of  the  counsel 
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for  the  defendant :  Mrd,  that  the  relator  has  no  practical  interest 
in  the  subject-matter  of  his  complaint,  except  in  such  a  minute  de- 
gree as  will  not  justify  the  court  in  setting  in  motion  its  extra- 
ordinary remedy  for  alleged  breach  of  public  duty  by  an  officer ; 
and,  secftTidy  that  the  application  is  made  prematurely.  With  respect 
to  the  first  of  the  objections  it  appears  to  be  the  law,  as  shown  by 
the  authorities  on  that  point  cited  by  the  relator's  counsel,  that  any 
interest  of  a  le^l  and  direct  character  will  warrant  the  issuance  of 
an  alternative  mandamus,  and  ultimately  the  peremptory  writ,  unless 
sufficient  cause  upon  the  hearing  of  the  rule  be  shown  against  it. 
The  relator,  John  W.  Hawkins,  has  an  interest  in  the  performance 
of  his  public  duty  by  the  respondent,  to  wit,  the  collection  of  all 
the  tax  committed  to  him  to  be  collected,  (he  being  a  taxable  of  the 
county,  owning  property  within  it,)  and  which  duty  he  claims  the 
respondent  has  not  performed,  but  refuses  to  perform,  it  being  al- 
leged to  be  the  receipt  of  all  money  oflFered  to  him  for  the  payment  of 
taxes  and  delivery  of  receipts  therefor;  the  facts  set  forth  in  his 
application  being  that  the  respondent  has  refused,  and  announced 
his  purpose  to  refuse,  poll-taxes,  and  to  deliver  to  attorneys  in  fact 
of  taxables  assessed  for  them,  by  whose  hands  the  money  was  ten- 
dered, receipts  for  the  money  paid  in  the  form  prescribed  by  the 
ace  of  April  10,  1873.  The  respondent,  in  his  return  to  the  writ^ 
alleges  that  lie  has  not  refused  to  receive  any  poll-tax  committed  to 
him  for  collection,  but  only  has  declined  to  receive  such  taxes  from' 
others  than  the  taxables  themselves,  and  to  deliver  to  such  others 
the  receipts  aforesaid ;  that  is,  he  refuses  to  give  the  tax  receipts  to 
the  attorney  in  fact  of  the  taxables,  and  this  under  advice  of 
counsel.  He  also  says  that  he  has  always  been  ready,  when  not 
engaged  otherwise  officially,  to  receive  taxes  from  all  taxables  ap- 
plying to  pay  them,  and  give  them  the  receipts  provided  for  by  law ; 
and  that  he  shall  be  so  ready  thereafter,  (the  time  of  the  return,) 
until  the  March  sessions  of  the  levy  court,  then  near  three  months 
off.  This  is  the  substance  of  his  answer  to  the  relator's  chaises. 
But  for  the  fact  charged,  and  not  denied,  and  therefore  to  be  taken 
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as  true, — ^that  the  collector  had  refused  to  attorneys  in  fact  of  taxa- 
bles  the  receipts  for  taxes  provided  for  by  the  statute  for  taxes  ten- 
dered by  them, — there  would  have  been  no  question  to  present  to 
the  court  for  the  writ  of  mandamus.  The  relief  sought  depends,  so  far 
as  anything  at  present  appears,  upon  the  question  whether  or  not 
the  'collector  was  bound  to  receive  the  money  of  taxables,  when 
tendered  through  an  attorney  in  fact,  made  for  the  payment  of  con- 
stituents taxes,  and  deliver  to  such  attorney  the  receipts  therefor ; 
he  being  authorized  by  the  powers  of  attorney  to  receive  them  from 
the  collector.  Let  me  express  it  generally :  Is  a  collector  of  county 
taxes  bound  to  receive  from  an  attorney  in  fact  or  agent  of  a  voter 
his  tax,  and  deliver  to  such  attorney  or  agent  a  receipt  for  it,  pro- 
vided for  by  the  third  section  of  the  act  of  April  10,  1873,  afore- 
said, entitled  '^  An  act  in  relation  to  the  collectors  of  taxes  in  this 
Stater 

There  is  certainly  no  provision  of  the  law  for  the  collection  of 
taxes  which  requires  of  a  collector  that  he  shall,  in  the  discharge  of 
the  duties  of  his  office,  (to  collect  taxes  and  give  receipts  for  them,) 
deal  with  an  attorney  in  fact  or  deputy  of  the  tax-payer.  As  was 
said  in  the  argument,  the  constitution  and  the  law  equally  contem- 
plate the  payment  of  public  taxes  by  the  taxable  in  person ;  but 
there  is  no  prohibition  against  doing  it  through  an  agent,  because, 
as  a  general  rule,  (and  payment  of  taxes  is  no  exception  to  it,) 
whatever  concerns  one's  own  private  interest  alone  he  may  do 
through  the  assistance  or  agency  of  another.  In  fact,  nearly  every- 
thing pertaining  to  a  man's  own  affairs  simply  is  oitener  done  by 
others  than  himself.  No  reason  can  be  given  why  a  taxable  should 
not  appoint  an  agent  or  attorney  to  act  for  him  in  the  payment  of 
tax  assessments  as  well  as  other  claims.  This  is  his  unquestionable 
right,  and  where,  as  in  the  cases  of  appointment  sho^n  by  the  affi- 
davits in  support  of  the  relator's  petition,  this  has  been  done,  a  col- 
lector would  not  only  disregard  his  oath  of  office,  but  be  guilty  of 
a  breach  of  his  official  bond,  if  he  refused  to  receive  the  taxes  ten- 
dered by  an  attorney  in  fact  of  a  taxable,  unless  he  collected  the 
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same  against  such  taxable^  in  person  or  otherwise.  A  valid  power 
of  attorney,  as  those  exhibited  in  tliis  case  are  conceded  to  be  by 
this  respondent,  would  not  only  be  a  means  of  saving  the  collector 
the  necessity  of  calling  in  person  upon  the  taxable,  but  shield  him 
also  from  the  penalty  of  the  law  against  improper  delivery  of  the 
receipts;  for  certainly  a  tax  receipt  delivered  to  an  agent  authorized 
to  receive  it  could  not  be  treated,  in  a  criminal  prosecution  under 
the  aforesaid  third  section  of  the  act  aforesaid,  as  one  made  for  an 
unlawful  or  fraudulent  purpose.  The  clause  was  put  into  the  act 
of  1873  to  prevent  delivery  by  a  collector  under  just  such  circum- 
stances as  those  mentioned  in  one  of  the  clauses  of  the  respondent's 
answer.  Still,  as  has  been  said  before,  there  is  no  statute  which 
requires  a  collector  to  receive  one  man's  taxes  when  offer^  by 
another  acting  as  agent  or  attorney  for  him,  although  he  would  be 
liable  on  his  bond  for  refusal  to  do  this,  the  same  as  if  the  offer  to 
pay  had  been  made  by  the  taxable  himself.  But  this  liability 
under  his  official  bond  is  not  one  of  which  the  taxable  can  avail, 
but  nnly  the  public,  through  the  agency  of  their  servants,  the  levy 
court  commissioners.  Although  a  man  may  make  another  his  agent 
to  receive  a  sum  of  money  for  him,  there  is  no  process  known  to 
the  law  to  compel  payment  to  such  agent;  but  the  constituent  of 
the  attorney  has  his  remedy  by  ordinary  action  to  collect  the  debt 
himself.  The  right  to  pay  to  a  properly  constituted  attorney  may 
«xist;  but  yet  the  debtor  cannot  be  compelled  to  pay  him.  So,  in 
this  case  before  us,  the  collector,  not  questioning  the  validity  of  the 
instrument  appointing  the  attorney,  had  the  right  to  act  upon  it  if 
he  chose,  and  would  have  been  safe  in  doing  it ;  yet  he  could  not 
have  been  compelled  to  do  it  on  refusal,  for  he  had  the  option  to 
<;ollect  from  the  taxable  himself,  of  which  no  court  by  a  mandamus 
can  deprive  him.  Only  when  it  is  evident  that  he  does  not  intend 
to  collect  in  one  way  or  the  other  can  the  law  be  invoked  to  aid  the 
taxable.  In  case  of  refusal  by  the  collector  to  allow  an  agent  to 
pay  his  principal's  tax,  such  principal  must  pay  his  own  tax.  If 
he  offer  to  do  so,  and  the  collector  deny 'him  the  opportunity,  then 
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he  may  come  to  this  coort,  and  he  shall  not  be  denied  the  relief  he 
has  the  right  to  ask  for.  But  we  must  not^  upon  the  case  hiade  by 
the  petition,  interfere  now  to  declare  what  the  collector  shall  do ; 
there  being  yet  about  two  months  in  which  he  may  perform  his 
duty  in  the  collection  of  taxes.  Not  until  the  first  Tuesday  of 
March  can  a  collector  of  taxes  return  his  delinquent  list  to  the  levy 
court.  Now  the  respondent,  in  his  answer  to  the  application  for 
the  writ,  states,  in  effect,  that  he  will  receive  the  taxes  of  any  taxa- 
ble who  will  come  forward  to  pay  them  at  any  time  before  March 
next,  or  before  he  returns  his  delinquent  list.  As  the  possession  of 
a  receipt  for  a  county  tax  assessed  to  another,  especially  if  that 
other  be  unable,  from  necessity,  to  spare  one  day  from  his  work  in 
which  to  pay  it  himself,  gives  the  holder  a  certain  control  over  the 
freedom  of  choice  at  an  election,  it  is  not  altogether  unreasonable 
that  a  collector  desiring,  as  a  good  citizen,  untrammeled  exercise  of 
the  elective  franchise,  if  he  be  inspired  by  such  a  sentiment,  should 
decline  to  deliver  such  evidence  of  payment  of  tax  to  any  but  the 
real  person  assessed  for  it.  We  do  not  mean  by  this  remark  to  be 
understood  as  expressing  any  opinion  of  the  boTia  fides  of  the 
course,  with  respect  to  such  receipts,  taken  by  this  respondent  as 
such  a  collector,  nor  to  give  our  approval  to  it ;  but  simply  to  sSy 
that,  supposing  his  course  to  be  an  honest  one,  no  great  fault  should 
be  found  with  it,  for  every  truly  patriotic  citizen  has  a  direct  polit- 
ical interest  that  all  voters  should  at  least  have  the  opportunity, 
without  dictation  or  other  trammel,  of  voting  their  real  sentiments. 
In  the  spirit  of  this,  two  several  bills  were  introduced  into  the 
general  assembly  at  its  last  session,  to  enact  for  Delaware  a  law 
upon  what  is  known  as  the  '^  Australian  system  f  but  the^political 
managers  of  both  parties  caused  these  bills  to  be  defeated, — the  one 
(introduced  in  th^  house)  by  an  adverse  vote  against  it ;  the  other 
(introduced  in  the  senate)  by  a  now-a-days  improved  mode  of  refer- 
ence to  a  committee  who  never  did,  and  were  never  called  upon  to, 
report  it  back  for  action  by  the  senatorial  body.  Either  of  them 
would  have  rendered  futile  the  efforts  of  persons  to  control  the  votes 
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of  electors  by  paying  their  taxes,  or  other  more  direct  form  of 
bribery.  But  this  is  digression.  Coming  back  to  the  question  be- 
fore us  as  a  l^al  one,  for  we  have  no  right  to  consider  whAt  we 
cannot  but  think  is  its  true  nature,  we  must  decide  the  point  raised 
by  the  case, — whether  a  collector  of  taxes  can  refuse  to  receive  a 
tax  when  offered  to  be  paid  by  the  agent  or  attorney  of  the  taxable. 
There  being  no  question  of  the  right  of  a  taxable  to  make  an  at- 
torney pay  his  tax  for  him  with  the  taxable's  money,  a  collector 
should  not  hesitate  to  receive  it  when  offered  to  him  for  that  pur- 
pose. To  do  so,  would,  as  said  before,  be  a  violation  of  his  official 
oath,  a  breach  of  his  duty  as  an  officer,  and  of  the  stipulations  of 
his  official  bond.  He  would  also  be  liable  in  an  action  by  the  taxa- 
ble, if  he  suffered  any  damage  or  detriment  by  such  refusal.  The 
breach  of  trust  would  make  him  liable  to  public  prosecution  by  in- 
dictment, and  of  the  stipulations  of  his  bond,  by  proceedings  at  the 
instance  of  the  levy  court  commissioners. 

In  regard  to  giving  receipts  for  tax,  provided  for  as  aforesaid, 
the  collector,  as  a  matter  of  duty,  is  bound  to  give  that ;  but  it  is  a 
receipt  to  the  taxable,  and  he  has  the  power  to  decline  to  give  into 
any  but  his  hands.  As  giving  to  him  personally  will  be  a  discharge 
of  such  duty,  he  must  be  treated  as  having  at  least  an  option  *or 
choice  as  to  whom  it  shall  be  delivered,  and  this  court  cannot  inter- 
fere with  that.  Nor  is  there  any  real  haiylship  in  this  to  the  taxa- 
able  considered  as  a  voter ;  for  his  right  to  vote,  supposing  him  to 
have  the  other  qualifications,  depends  only  upon  his  having  paid 
the  tax  assessed  against  him,  and  not  upon  having  the  collector's 
receipt  in  due  form  to  show  for  it.  Possession  of  it  would  be  con^ 
venient,  and  save  trouble  at  the  polls,  but  the  law  does  not  in  any 
case  make  the  production  of  a  receipt  for  tax  a  sine  qua  nan  for 
the  exercise  of  the  ballot;  on  the  contrary,  it  contemplates  that 
parties  paying  taxes  may  not  have  taken  a  receipt,  or  have  lost  or 
mislaid  one  in  fact  taken  ;  for  such  a  form  of  oath  of  payment  of 
his  tax,  as  well  as  of  other  qualification,  is  provided  by  section  19  of 
the  general  election  law,  (Rev.  Code,  121,)  in  these  words:     " If  a 
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vote  be  objected  to,  its  admission  or  rejection  shall  be  determined 
acoording  to  the  opinion  of  the  majority  of  the  judges,  [of  elec- 
tion ;]  but  either  of  the  judges  maj  require  the  inspector  to  ad- 
minister to  a  person     *         ♦         *     offering  to  vote  on  the  ground 
of  having  paid  a  tax,  and  being  otherwise  qualified  according  to 
the  coostitution,  the  following  oath  or  affirmation :     ^  You  do  sol- 
emnly swear  [or  affirm]  that  you  are  of  the  age  of  twenty-two 
years,  and  that  you  at  this  time  reside  in  this  hundred,  and  that 
you  have  not  voted,  and  will  not  vote,  on  this  day  in  any  other 
hundred,  and   that  you   have  resided   in  this  county  one  month 
*         *         *     before  this  election ;  and  that  you  have  within 
two    years    paid    a    county    tax    which    was    assessed   at    least 
six  months  before  this  election,' ''  etc.  Thus,  although  the  Jaw  pro- 
vides for  a  receipt  to  be  given  to  the  taxable  on  the  payment  of  his 
tax,  and  the  collector  receiving  the  tax  is  bound  to  give  it,  yet  pos- 
session of  it,  or  existence  of  it  even,  is  not  essential  to  the  enjoy- 
ment of  the  right  of  an  elector  under  the  constitution.     Payment 
of  the  tax  assessed  is  the  essential  thing,  and  that  may  be  shown, 
in  the  absence  of  a  receipt,  by  proof  of  a  witness  to  the  payment 
or  the  oath  or  affirmation  of  the  taxable.     At  the  same  time  the 
payment  must,  and  should  be,  in  the  interest  of  a  fair  election, 
with  the  taxable's  own  money,  and  not  that  of  another  person ;  for 
if  the  constitutional  requirement  of  payment  of  tax  by  the  elector 
{*^  have  paid  a  county  tax  "  is  the  language)  could  be  satisfied  by 
payment  of  his  tax  by  some  one  else  with  that  person's  own  money, 
then  sanction  would  be  given  to  bribery  upon  a  large  scale ;  pay- 
ment of  the  tax  of  a  voter  being  one  of  the  means  resorted  to  by 
all  professional  politicians  to  control  the  votes  of  poor  men.     As 
there  are  none  so  poor  to  be  unable  to  pay  a  poll-tax,  a  taxable 
should  pay  it  with  his  own  money,  and  not  be  subjected  to  the  con- 
trol of  another  in  the  exercise  of  the  franchise  by  the  fact  that  such 
other  has  paid  the  tax  for  him.     We  think  it  safe  to  say  that,  in 
the  great  majority  of  instances  of  one  man  paying  the  tax  for  an- 
other gratuitously,  the  object  at  bottom  is  not  charity  at  all,  but  to 
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have  possession  of  the  voter^s  right  to  the  ballot,  as  a  means  of 
controlling  the  exercise  of  it  in  the  interest  of  party.  Free,  fair 
elections,  with  an  untrammeled  body  of  electors,  is  what  the  wel- 
fare of  the  State  demands ;  but  such  cannot  be  obtained  if  men  are 
allowed  to  pay  taxes  for  others  with  money  of  the  payers,  and  pos- 
sess themselves  with  receipts  therefor. 

The  argument  in  this  case  has  developed  the  fact  that  the  no- 
tion is  a  prevalent  one  that  exhibit  of  the  tax  receipt  is  required — 
is  a  prerequisite — for  the  use  of  the  franchise.  With  that  in  the 
mind  of  the  voter  whose  tax  is  paid  for  him,  it  is  easy  to  see  that 
his  desire  to  vote  (with  many  men  ^  passioji)  will  induce  him  to  do 
almost  anything  his  generous  friend,  who,  at  the  cost  of  his  own 
money,  has  paid  the  tax  for  him,  will  ask  at  his  hands  in  the  way 
of  voting.  As,  however,  the  task  of  a  collector  would  be  difficult 
to  ascertain  from  a  party,  especially  such  as  tender  to  him  other 
people's  taxes,  whose  money  he  was  using  to  pay  another's  tax 
with,  and  no  concern  of  his  requiring  of  him  investigation  of  the 
fact,  he  can,  at  least  if  he  choose  to  do  so,  deliver  the  evidence  of 
payment  of  the  tax  to  the  taxable  himself,  as  one  of  the  ways  in 
which  he  can  discharge  his  duty  in  that  respect.  Should  he  choose 
to  adopt  this  course,  he  will,  in  all  probability,  soon  realize  the  fact 
that  oflTers  to  pay  taxes  of  other  people  will  fall  off  sensibly.  The 
county  exchequer  would,  no  doubt,  suffer  to  some  extent ;  but  a  , 
means  of  bribery — control  by  one  man  of  the  franchise  of  another 
— would  no  longer  be  used  to  the  same  extent  as  before,  and  thus 
elections  would  better  express  the  will  of  the  people. 

The  rule  to  show  cause  why  the  writ  of  mandamus  should  not 
be  issued  is  discharged. 
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Thomas  Ford  v.  Charles  H.  Clewell. 
landlord  and  Tenant — Chattel  Mortgage-^IAen. 

The  landlord's  right  to  haye  the  proceeds  of  the  sale  of  the  personal  property  of  his 
tenant  applied  to  the  rent  is  superior  to  the  lien  of  a  chattel  mortgage  which 
was  given  before  the  beginning  of  the  tenancy  and  before  the  goods  were  moved 
onto  the  demised  premises. 

COMEGYS,  C.  J.,  dissenting. 

{New  Castle^  February,  i8qo,) 

Petition  to  take  money  out  of  Court. 

The  defendant  was  tenant  of  the  New  Castle  County  Mutual 
Insurance  Company.  Before  moving  on  the  farm  he  gave  a  chattel 
mortgage  to  the  plaintifP.  Afterwards  scire  fadae  was  issued  on 
this  mortgage,  judgment  recovered  thereon,  execution  issued  and 
sale  made  of  the  goods  which  were  still  on  the  premises  and 
covered  by  the  mortgage. 

The  New  Castle  County  Mutual  Insurance  Company  had  the 
money  paid  into  court  and  petitioned  as  landlord  to  take  out  so 
much  of  it  as  would  satisfy  the  years  rent,  claiming  that  the  rent 
should  be  preferred  to  the  mortgage. 

Alexander  B,  Cooper y  for  the  petitioner  : 

The  only  question  involved  is  whether  the  statutory  lien  of 
the  landlord  for  the  rent  (in  preference  to  ^'  any  execution  process  '^) 
will  be  subordinated  to  the  Hen  of  a  chattel  mortgage  given  prior 
to  the  accuring  of  the  rent,  the  goods  remaining  in  possession  of  the 
mortgagor  and  upon  the  demised  premises  at  the  time  of  seizure  by 
virtue  of  the  execution. 

Revised  Statutes  of  1874,  716-716. 

The  lien  of  the  landlord  is  superior  to  that  of  the  mortgage — 
the  former  being  created  by  force  and  operation  of  law,  and  the 
latter  by  contract.  The  mortgage  was  an  express  and  voluntary 
lien  created  by  deed,  to  secure  the  performance  of  a  contract.     The 
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landlord's  lien  is  a  lien  created  by  law  to  secure  the  performance  of 
another  contract,  and  of  the  two  the  landlord's  is  the  prior  lien 
and  cannot  be  displaced  by  the  other. 

A  statutory  lien  is  superior  to  a  prior  contract  lien.  A  con- 
tract must  be  governed  by  the  law  in  existence  at  the  time  the  con- 
tract is  made.  ' 

At  the  time  of  this  mortgage  the  mortgagee  was  bound  to  know 
that  if  the  goods  were  left  with  the  mortgagor  and  were  removed 
by  him  onto  demised  premises  they  would  be  liable  to  the  landlords 
lien. 

Jone  on  Chattel  Mortgages,  Sees.  474,  475,  477,  556 ;  Herman 
on  Chattel  Mortgages,  page  o08;  Qzse  v.  Allen,  21  Kansas,  217; 
WUliams  v.  AUsup,  100  E.  C.  L.  R.,  427 .  ScoU  v.  Delahunt,  5 
Lansing  (N.  Y.),  372 ;  DrnineU  v.  Starlight,  103  Mass.,  227  ;  WAb 
V.  Sharp,  13  Wallace,  14;  Bealv.  JVhite,  94  U.  S.,  382;  Buch  v. 
Payne,  52  Miss.,  271 ;  Pitkin  v.  Fletcher,  47  Iowa,  53. 

In  order  to  defeat  the  landlord's  lien  under  the  Revised  Stat- 
utes, pp.  715-716  there  must  be  an  actual  levy,  seizure  or  taking 
of  the  goods,  by  virtue  of  an  execution  process,  prior  to^he  demise. 
The  landlord  will  be  preferred  to  any  execution  and  levy  after  the 
tenancy  began,  although  a  lieu  existed  prior  thereto. 

Shuster  c.  Robinson,  3  Harrington,  50. 

A  chattel  mortgage  is  not  an  execution  process,  nor  can  it  be 
likened  thereto,  for  the  purpose  of  giving  it  preference  over  the 
lien  of  the  landlord.  The  possession  and  ownership  remains  with 
the  mortgagor.     The  execution  process  is  the  levari  fcusias, 

J.  H,  Rodney,  for  the  mortgagee. 

The  Coubt  held  the  lien  of  the  landlord  for  rent  to  be  su- 
perior to  the  lien  of  the  chattel  mortgage. 

CoMEGYB,  C.  J.,  dissenting :  The  question  presented  by  the 
record  iu  this  case  is — is  the  lien  of  a  chattel  mortgage  upon  the 
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goods  and  chattels  mentioned  in  it,  superior  to  the  claim  of  the 
lessor  of  the  mortgagor,  where  they  were  taken  by  the  mortgagor 
on  premises  demised  to  him  by  the  lessor  and  of  which  he  took 
possession  after  the  delivery  and  record  of  the  mortgage  and  which 
goods  and  chattels  were,  during  the  tenancy,  sold,  in  enforcement  of 
the  lien,  by  the  sheriff  under  an  execution  of  levari  faeicLs. 

In  other  words,  was  the  mortgagee's  lien  suspended  or  dis- 
placed by  the  act  of  taking  the  goods  and  chattels  mortgaged  upon 
the  demised  premises,  so  as  to  allow  the  lessor  to  have  a  year's  rent 
out  of  them,  in  preference  to  the  mortgage. 

This  question  has  not  before  arisen  in  our  Courts,  and  we  are 
therefore  without  any  precedent  of  our  own  to  guide  us  to  a  solution 
of  it.  On  behalf  of  the  lessor,  several  cases  have  been  cited  to  us 
where  it  has  been  passed  upon  directly  or  indirectly  elsewhere,  and 
they  were  decided  in  favor  of  the  claim  made  by  the  lessor,  as  in 
this  case.  But  the  decisions  were  based  upon  the  ground  that  the  les- 
sor's right  is  superior,  because,  as  said  by  the  Courts  passing  upon 
the  question,  it  is  a  lien  created  by  statute,  while  that  of  the  mort- 
gagee is  by  contract  between  the  parties.  I  am  entirely  unable  to 
see  any  difference  between  the  respective  rights ;  for,  that  of  the 
landlord  is  created  by  statute  as  well  as  that  of  the  mortgage  under 
the  chattel  mortgage.  By  common  law  a  landlord  had  no  lien  upon 
the  goods  and  chattels  of  his  tenant,  nor  has  any  been  given  him 
by  statute  in  this  State.  But  he  has  always  had  a  right  of  seizure 
and  sale  by  distress  for  rent  due ;  and  by  the  statute  of  8  Ann, 
c.  14,  s.  1,  '*'  no  goods  or  chattels  being  in  or  upon  any  messuage, 
lands,  or  tenements  leased  for  life  or  lives,  term  of  years,  at  will  or 
otherwise"  were  "  liable  to  be  taken  by  virtue  of  any  execution  on  any 
pretence  whatever  "  unless  the  party  at  whose  suit  the  execution 
was  sued  out  should  before  the  removal  of  the  goods  from  off  the 
premises  pay  to  the  landlord  or  his  bailiff  such  sum  as  was  due  for 
rent  at  the  time  of  the  taking — provided  the  arrears  did  not  amount 
to  more  than  one  year's  rent ;  and  in  case  the  arrears  exceeded  a 
year's  rent,  then  the  party  executing,  paying  the  landlord  or  his 
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bailiff  one  year's  rent,  might  proceed  to  execute  his  judgment,  as  he 
could  have  done  before  the  passing  of  the  act.  When  that  was 
done  the  sheriff  was  to  "  thereupon  proceed  to  levy  and  pay  to  the 
plaintiff  as  well  the  money  so  paid  for  rent  as  the  execution  money." 
The  landlord  had  no  remedy  or  right  as  against  the  execution 
creditor  for  rent,  until  the  8th  Anne  gave  it  to  him  as  above  shown. 
He  had  nothing  like  a  lien  on  his  tenant's  goods;  but,  after  the 
statute  could  not,  as  he  could  have  been  before  its  passage,  defeated 
of  his  right  of  distress  without  the  payment  of  his  rent  due,  not 
exceeding  a  year's  rent.  While  there  is  also  in  this  State  no  Hen 
upon  a  tenant's  goods  in  favor  of  his  landlord ;  yet  the  latter  is 
better  off  than  in  England,  for  his  accruing  rent  is  placed  by  our 
statute  in  the  same  state  as  to  preference  over  executions  levied  after 
the  demise  became  in  force,  as  if  it  were  due  at  the  time  of  the  levy  ; 
Sec.  60  of  Chap.  CXX,  Revis.  Code,  p.  716. 

There  is  no  hint  in  the  Statute  of  Anne,  or  the  chapter  of  our 
Code  cited,  that  a  landlord  has  any  lien  at  all  on  his  tenant's  goods 
for  rent  due,  or  accruing.  This  review  places  us  in  a  better  situa- 
tion than  we  were  in  by  the  argument,  to  correctly  view  and  decide 
the  question  before  us. 

We  perceive  that  a  landlord  has  no  lien  on  the  goods  of  his 
tenant  by  virtue  of  the  tenancy.  But  if  the  terms  of  the  statute 
with  respect  to  chattel  mortgages  have  been  complied  with  (as  it 
is  admitted  they  were  in  this  case)  the  mortgagee  acquires  a  lien 
for  three  years  on  the  proi)erty  mortgaged,  which  he  may  enforce 
by  scire  facias  and  process  of  execution  as  mortgagees  of  land  may 
of  real  estate.  The  law  is  that  if  personal  property,  upon  which 
there  is  a  lien,  by  act  of  the  parties  be  sold  by  process  in  execution 
of  a  judgment,  such  lien  has  first  right  to  the  proceeds,  or  the  sale 
may  be  made  subject  to  it,  if  the  lien  holder  prefers  to  allow  his 
lien  to  remain,  and  the  buyer  is  willing  to  take  his  title  subject  to 
it.  The  lien  holder  may  refuse  to  give  up  possession  of  the  goods 
until  his  lien  is  discharged  by  payment.  Under  the  law  with  re- 
spect to  chattel  mortgages,  the  mortgagee  risks  nothing  of  his  right 
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as  lien-bolder  by  allowing  his  mortgagor  to  retain  possession  of  tbe 
goods  pledged.  We  bave  tben^  a  case  where  after  the  creation  of 
the  lien^  the  goods  and  chattels  mortgaged  are  taken  by  the  mort- 
gagee to  premises  rented  by  him,  and  while  there  are  sold  by  the 
lien  creditor  to  enforce  his  lien.  If  there  be  anything  to  distin- 
guish it  in  principle  from  that  of  an  execution  creditor  whose  pro- 
cess was  levied  before  the  defendant's  goods  went  upon  demised 
premises,  I  confess,  I  am  unable  to  see  it.  The  lien  of  a  mortgage 
of  goods,  is,  in  my  judgment,  equally  meritorious  with  that  of  a 
creditor  by  execution — the  mortgage  being  a  lien  of  equal  validity 
with  a  previously  levied  fi,  fa.  Legally  speaking,  the  mortgagee 
is  the  owner  subject  to  the  mortgagor's  equity,  and  his  right  is  at 
least  as  much  entitled  to  favor  as  that  given  to  the  latter's  execu- 
tion. And  certainly  a  landlord's  right  to.  distrain  with  its  inci- 
dents, clothes  him  with  no  authority  which  prevents  the  lien  of  a 
chattel  mortgage  from  continuing  after  the  mortgaged  goods  have 
gone  upon  demised  premises  until  the  expiry  of  the  statutory 
time  of  its  duration.  In  this  respect,  a  previously  levied  execution 
is  in  no  better  case  than  a  previously  executed  and  recorded  chattel 
mortgage.  I  am,  therefore,  of  opinion  that  the  'mortgage  in  this 
case  must  be  paid  before  the  landlord's  rent. 
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Sarah  A.  Hanson  and  Martin  B.  Bxtbris  v.  Ellie  E. 
Cochran. 

Aoknowledgmeni — Clerical  Omissions  —  Affidavit  —  Jurat  — 
OioUel  Mortgage — Date-  of  Lien. 

A  notary  public  may  supply  a  clerical  omission  made  by  him  in  the  certificate  of  the 
acknowledgment  of  a  deed  taken  before  him. 

The  jurat  to  an  affidavit  made  before  a  notary  public  may  be  embodied  in  the  certifi- 
cate or  appear  at  the  foot  thereof 

The  lien  of  a  chattel  mortgage  attaches  from  the  completion  and  delivery  of  the  mort- 
gage and  not  from  the  time  of  recording. 

{Niew  Castle^  February ^  r8go.) 

Petition  to  take  money  out  of  Court. 

This  proceeding  is  nn  a  petition  of  Mrs.  Hanson,  the  chattel 
mortgagee,  to  take  the  money  out  of  Court  as  apph'cable  to  her 
mortgage,  and  is  resisted  by  Mr.  Burns  v^ho  claims  the  same  under 
the  execution  above  stated. 

On  June  3,  1889,  Ellie  E.  Cochran  executed  to  Mrs.  Hanson 
a  chattel  mortgage  on  said  goods.  The  certificate  of  acknowledge- 
ment was  materially  defective  in  that  it  omitted  the  words  "  party 
to  this  instrument  of  writing,  known  to  me  personally  to  be  such.'' 

This  defect  was  corrected  by  interlineation  of  the  omitted 
words  by  the  notary  on  the  evening  of  June  8,  1889  (after  the  lien 
of  the  execution  attached)  and  the  mortage  was  recorded  June  10, 
1889. 

Judgment  was  entered  June  8,  1889  by  virtue  of  a  bond  and 
warrant  of  attorney,  given  by  Ellie  E.  Cochran  (prior  to  the  exe- 
cution of  the  chattel  mortgage)  to  Sarah  A.  Hanson  and  Martin  B. 
Burris  for  $2,000  and  a  jfi  /a  was  issued  on  the  same  day  to  wit, 
June  8,  1889,  and  placed  in  the  sheriff's  hands  at  9.30  A.  M.  and 
became  an  unquestioned  lien  from  that  time. 

The  petitioner,  Burris,  also  claims  that  the  mortgage  is  void 
for  want  of  a  legal  affidavit  as  required  by  the  statute,  for  while 
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the  affidavit  fiocompanying  the  mortgage  is  sufficient  in  all  other 
respects,  it  is  without  any  jurcU,  or  anything  to  show  affirmatively 
by  whom  the  oath  was  administered,  or  that  it  was  administered  by 
a  duly  qualified  officer,  etc. 

Oiarles  B,  Lore  and  Harry  EmmonSy  for  the  petitioner : 

The  material  question  is  at  what  time  does  the  lien  comfuence, 
from  the  acknowledgment  or  recording  of  the  mortgage. 

1.  The  time  mentioned  in  the  act  is  the  time  of  acknowledg- 
ment and  provides  that  the  mortgage  shall  be  a  lien  if  recorded 
within  10  days  after  that  time — and  if  so  recorded,  the  lien  relates 
to  the  time  of  acknowledgment. 

2.  A  mortgage  is  a  conditional  sale  and  conveyance  and  takes 
effect  immediately  unless  controlled  by  the  terms  of  the  Statute. 
This  is  evidenced  by  the  language  of  our  Rev.  Code,  Chap.  83, 
Sec.  19,  page  604,  where  it  is  found  necessary  to  negative  such 
effect  by  providing  that  the  lien  of  a  mortgage  shall  be  from  the 
date  of  recording  it  and  not  before.' 

3.  The  act  follows  the  statutes  relating  to  the  recording  of 
deeds  whereunder,  if  deed  be  recorded  within  three  months  from 
the  date  of  sealing  and  delivery  thereof,  it  takes  effect  from  its 
date. 

R.  C,  Ch.  83,  Sec.  14,  603  ;  Vol.  16,  Del.  Laws,  Ch.  520, 
p.  894. 

4.  A  chattel  mortgage  is  a  conditional  sale,  which  would  be  void 
under  our  statute  of  Frauds  against  subsequent  bona  fide  creditors, 
if  the  chattels  remained  in  the  possession  of  the  mortgagor.  The 
Act  of  March  23  makes  the  acknowledgment  of  the  mortgage 
equivalent  to  delivery  of   the  goods,  provided  the  mortgage  is 
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lodged  in  the  recorder's  office  within  10  days  from  *sach  time  of 
acknowledgment. 

The  mortgage,  if  delivery  of  goods  to  mortgagee  accompanied 
it,  would  take  effect  from  execution.     Recording,  if  made  within 

10  days,  is  in  lieu  of  such  delivery  and  operates  as  the  date  of 
acknowledgment. 

5.  There  is  a  large  class  of  cases  that  maintain  chattel  mort- 
gages take  effect  from  the  date  of  r^istration.  These  are  all  based 
upon  the  express  language  of  the  statutes  in  each  case,  namely  : 

Smith  V.  Smithy  24  Me  ,  565;  Shddm  v.  Gonnor,  48  Me.,  584; 
Bich  V.  Roberts,  48  Me.,  648 ;  Momll  v.  Sanford,  49  Me.,  666  ; 
White  V.  Denmav,  1  Ohio  State,  110 ;  HoUiday  r.  FranUin  Bank, 
18  Ohio,  833  ;  Woodruff  v.  Robb,  19  Ohio,  212 ;  Wilson  v.  Leslie, 
20  Ohio.,  161 ;  Ocm  v.  RothweU,  42  Ohio,  380 ;  Bryan  v.  Gordon, 

11  Mich.,  631 ;  Reynolds  v  Case,  60  Ibid,  73;  Gregg  v.  Sanford, 
24  111.,  17 ;  Damdsan  v.  Beard,  2  Hawks,  620,  N.  C;  Tate  v. 
Britain,  3  Hawks,  55,  N.  C;   Work  v.  Harper,  24  Miss.,  517 ; 

Westcott  V.  Gum,  4  Duer,  107  ,  Bk.  of  Ky.  v.  Vancfi,  4  Litt,  168, 
Ky.;  Ogg  v.  Randolph,  4  H.  &  M.,  446,  Va.;  Benddict  v.  Smith, 
10,  126 ;  Folsom  v,  Clemenee,  111  Mass.,  273 ;  Note 4,  Hermann  on 

Chattel  Mortgages,  160. 

The  principle  involved  in  these  cases  is  a  strong  point  in  favor 
of  our  contention.  They  hold  that  if  the  mortgage  is  recorded 
forthwith,  in  compliance  with  the  statute,  it  avails.  If  we  substi- 
tute ten  days,  the  time  in  our  statute  for  forthwith,  the  mortgage 
becomes  a  valid  lien  from  date  of  acknowledgment  if  lodged  for 
record  in  that  time,  as  it  is  a  compliance  with  the  statute  and  makes 
the  lien  indefeasible  for  three  years  from  the  acknowledgment. 

6.  Where  the  time  is  found  in  statute,  it  is  sufficient  to  record 
within  that  time. 

Cherryworth  v.  Dailey,  7  Ind.,  284. 

Approved  in  Hermann  on  Chattel  Mortgages,  161. 
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AJUxander  B.  Cooper  and  Edward  O,  Brddford,  for  the  execu- 
tion creditor: 

1.  A  mortgage  of  a  chattel  vests  a  property  in  the  mortgagee 
(not  an  absolute  title)  but  a  present  title  defeasible  upon  the  per- 
formance of  a  condition  subsequent.  An  actual  delivery  and 
change  of  possession  are  not  necessary  to  perfect  the  mortgagee's  , 
title  if  the  mortgage  is  duly  recorded,  the  registration  or  record  of 
the  mortgage  is  equivalent  to  delivery,  and  gives  constructive  notice 
of  its  execution  and  existence. 

Jm&t  m  Chattel  Mortgages,  Sees.  1,  4,  8,  176,  190,  236,  426  ; 
Rindskoff  v.  Vaughan,  40  Fed.  Rep.,  394,  396  ;  Bulloek  v.  Wil- 
liams, 33  Mass.,  33,  34;  Forbes  v.  Parker,  33  Mass.,  462  ;  Cotton 
V.  Marsh,  3  Wisconsin,  217 ;  Harrington's  Ear.  v.  Britton,  23 
Wis.,  541 ,  Morria  v.  Sanford,  49  Maine  566 ;  Ooks  v.  dark,  3 
Cushing  (57  Mass.),  399;  Hall  v.  Sampscm,  35  N.  Y.  Ct.  A  pp., 
274 ;  Porter  v,  Parmley,  52  N.  Y.  Sup.  Ct.,  185. 

2.  Even  if  the  mortgage  were  the  first  lien  (which  we  deny) 
the  goods  being  sold  under  a  subsequent  execution,  were  sold  sub- 
ject to  the  mortgage,  and  not  clear  of  it,  and  the  proceeds  were  ap- 
plicable to  the  execution. 

treeman  on  ExecfuUons,  Sec.  117  ;  Jones  on  Chattel  Mortgages, 
Sees.  555,  556,  559,  560,  561,  562,  592;  Baird  v.  Warwick  Ma^ 
chine  Co.,  40  Fed.  Rep.,  386 ;  CoUon  v.  Marsh,  3  Wisconsin,  199  ; 
Hall  V.  Sampson,  35  N.  Y.  Ct.  App.,  274 ;  Nichols  v.  Mead,  2 
Lansing  (N.  Y.),  222 ;  MaUison  v.  Baueus,  1  N.  Y.  Ct.  App.,  295 ; 
Galen  v.  Brown,  22  N.  Y.  Ct.  App.,  37 ;  Manning  v.  Monaghan, 
28  N.  Y,  C^  App.,  585 ;  HuU  v.  Camly,  11  N.  Y.  a.  App.,  501 ; 
Oary  v.  Hewitt,  26  Michigan,  228 ;  Nelson  v.  Ferris,  30  Michigan, 
497  ;  HamUl  v.  iMesjne,  48  N.  Y.  Ct.  App.,  556 ;  MerrU  v.  Niles, 
25  Illinois,  254;  Beach  v.  Darby,  19  Illinois,  622;  SpavMing  v. 
Mosder,  57  Illinois,  148 ;  Goulet  v.  Asseler,  22  N.  Y.  Ct.  App., 
225,  230;  Porter  v.  Parmley,  52  N.  Y.  Ct.  App.,  185  ;  Cdtton  v. 
WaUeins,  6  Wisconsin,  629. 
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There  is  nothing  in  our  statute  inoonsistent  with  this  rule  so 
uniformly  adopted  in  the  other  States. 

3.  Should  there  be  doubt  as  to  the  correctness  or  application 
of  the  preceding  principle,  in  this  State  under  the  statutes  there 
can  be  no  question  as  to  the  priority  of  our  lien  over  the  mortgage 
lien. 

Our  lien  attached  June  8,  1889. 

The  mortgage  was  recorded  June  10,  1889. 

The  principle  is  well  settled  by  reason,  by  public  policy,  by  all 
of  the  anologies  of  the  law,  and  by  the  decisions  of  the  Courts  of 
other  States,  which  have  similar  (and  in  Massachusetts  almost 
identical)  statutes  in  this  respect  to  our  own,  that — 

Where  the  statute  does  not  expressly  state  at  what  date  the 
lien  shall  attaoh,  a  chattel  mortgage  does  not  become  a  valid  lien 
against  the  creditors  of  the  mortgagor  until  it  is  acbiaUy  recorded, 
notwithstanding  there  is  an  express  limitation  of  time  within  which 
it  must  be  recorded. 

The  limitation  of  time  is  to  prevent  secret  liens  from  being 
oarried  in  the  pocket, — to  make  the  parties  ihemsdvea  act  with  dili- 
gence, otherwise  it  shall  be  void  even  as  to  them. 

Jones  on  Chattel  Mortgages,  Sees.  262,  263 ;  Wilson^  Jr.,  v. 
Leslie,  20  Ohio,  161;  Drew  v.  Streeter,  137  Mass.,  460;  Gass 
V,  Rotman,  42  Ohio  State,  380;  Hudson  v.  Warner ,  2  Harris 
<fe  Gill,  (Md.),  320;  Oaf  v,  Harding,  48  Illinois,  148 ;  Stephenson 
V,  Brouming,  48  Illinois,  78 ;  Smith  v.  Acker,  23  Wendell,  653, 670; 
Reynolds  v.  Case,  60  Mich.,  76 ;  Bank  of  DesMoines  v.  Hodgin, 
24  Fed.  Rep.,  1 ;  SlewaH  v.  Beale,  7  Hun.  (N.  Y.),  405 ;  affirmed 
68  N.  Y.,  629. 

Even  if  the  lien  of  the  mortage  should  begin  at  the  dale  of 
the  aohnowledgement,  in  this  case  there  was  no  acknowledgment  which 
would  authorize  the  recording  of  the  instrument  until  after  the  lien 
of  the  execution  attached. 

The  words  omitted  by  the  notary  were  "  party  to  this  instru- 
ment of  writing,  known  to  me  personally  to  be  such." 
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These  are  essential  words, — ^there  must  be  both  a  personal  ac- 
knowledgment, and  the  identity  of  the  party  to  the  officer,  and 
without  they  both  affirmatively  appear  in  the  certificate  of  the  officer 
(which  is  the  only  evidence  of  the  acknowledgment)  there  is  no  ac- 
knowledgment sufficient  to  admit  the  instrument  to  record ;  and 
the  limitation  of  ten  days  within  which  it  must  be  recorded,  can 
only  b^n  from  the  date  of  a  valid  and  l^al  acknowledgment,, 
which  in  this  case^  we  repeat  was  not  until  after  the  lien  of  the  ex- 
ecution attached. 

There  was  no  jurat  to  the  affidavit  nor  anything  to  show  by 
whom  it  was  administered,  which  is  necessary  to  a  legal  affidavit,. 
and  without  it  there  is  no  affidavit 

1.  TiddPa  PtacUee,  179  (n),  494  (Top);  State  vSGrem,  16  N. 
J.  (3  Green),  88 ;  Smart  v.  Howe,  3  Mich.,  590 ;  McDemwrnd  v. 
RusseU,  41  IIU,  490;  fjedow  v.  Green,  1  Denio  (N.  Y.),  429, 

CoMEGYB,  C.  J. :  The  contention  in  this  case  with  respect  to 
the  priority  of  claim  upon  the  money  arising  from  the  sale  of  the 
personal  property  of  Mrs.  EUie  E.  Cochran,  under  execution  pro- 
cess issued  against  her  at  the  suit  of  Sarah  P.  Hanson  and  Martin 
B.  Burris,  presents  for  the  first  time  the  question  of  the  eflFect  of  a 
chattel  mortgage,  where  an  execution  intervenes  between  the  time 
of  its  acknowledgment  and  that  of  lodging  it  for  record.  The 
statute,  with  respect  to  chattel  mortgages,  was  passed  by  the  Gen- 
eral Assembly  at  the  January  session,  1875,  and,  so  much  of  it  as 
it  is  necessary  to  quote,  is  in  these  words : 

"  Section  1.  A  bona  fide  mortgage  of  personal  property,  if  duly 
signed,  sealed  and  delivered  by  the  party  making  it,  and  acknowl- 
edged as  mortgages  of  real  property  are,  shall  for  the  space  of  three 
years,  be  a  valid  Hen  upon  such  personal  property,  though  the  pos- 
session remain  in  the  mortgagor^  if  it  be  lodged  for  record  in  the 
recorder's  office  of  each  county  where  any  of  the  mortgaged  prop- 
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ertj  is  held,  within  ten  days  from  the  time  of  the  acknowledgment 
thereof. 

m  :¥  *  *  nn  n^ 

Section  4.  No  mortgage  made  under  the  provisions  of  this  act 
f^hall  be  valid,  unless  there  be  indorsed  upon  or  annexed  to  it,  and 
to  be  recorded  with  it,  an  affidavit  that  the  said  mortgage  was  made 
for  the  bona  fide  purpose  of  securing  a  debt  or  making  indemnity, 
ss  the  case  may  be,  and  was  not  made  to  cover  the  property  of  the 
mortgagor,  or  protect  it  from  his  creditors,  or  to  hinder  or  delay 
them  in  the  collection  of  their  debts.         *  *  *  w 

15  Del.  Laws,  page  616. 

The  facts  appear  to  be  that  the  mortgage  was  made  by  the 
said  Ellie  E.  Cochran  to  Sarah  A.  Hanson,  and  executed  and 
acknowledged,  according  to  law,  on  the  third  of  June,  1889,  and 
lodged  for  record  on  the  tenth  of  the  same  month.  It  was  taken 
to  the  Recorder's  Office  t<}  be  recorded  a  day  or  two  before ;  but 
when  it  was  handed  by  the  mortgagee,  or  her  agent,  to  the  Recorder, 
he  discovered  that  the  Notary  Public  had  omitted  to  insert,  in  the 
form  of  acknowledgment  prescribed  by  the  statute  on  that  subject 
for  deeds  acknowledged  before  notaries,  the  words  necessary  to  show 
that  the  parties  to  the  acknowledgment  were  personally  known  to 
the  notary.  Upon  that  he  gave  it  back  for  the  necessary  correction, 
whioh  was  duly  made  by  the  notary,  and  then  the  paper  was  re- 
turned to  the  Recorder  and  was  by  him  recorded.  Before  record 
was  made,  the  said  Sarah  A.  Hanson  and  Martin  B.  Burris  on  the 
eighth  of  June,  1889,  caused  a  judgment  bond  they  held  against 
the  mortgagor,  made  <*n  the  sixteenth  of  June,  1888,  for  the  real 
debt  of  $2,000,  with  interest  from  said  day,  to  be  entered  in  the 
Superior  Court  of  New  Castle  County,  and  a  fi.  fa.  issued ;  upon 
which  writ  the  property  of  the  mortgagor,  conveyed  in  mortgage 
to  her  the  said  Sarah  A.  Hanson,  was  levied  upon,  and  afterwards 
sold  under  a  venditioni  exponas  following  said  ^. /a.,  and  the  money 
arising  from  the  sale  of  said  mortgaged  property  was  paid  to  the 
sheriff,  but  it  being  claimed  by  the  mortgagee  and  the  execution 
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creditors  adversely  it  was  brought  into  Court  by  the  sheriff,  by 
virtue  of  the  statute  in  the  case  of  disputed  rights  to  sales  of  goods 
and  chattels.  The  question  above  stated  is  therefore  before  the 
Court  for  decision. 

Three  points  were  made  by  the  counsel  for  the  execution 
creditors^  in  the  argument  before  the  Court : 

1st.  That  the  acknowledgement  of  the  mortgage  was  insufiSc- 
lent,  on  account  of  not  being  in  conformity  with  the  law  for  such^ 
at  the  time  it  was  presented  for  record ;  and  that  the  correction 
afterwards  made  in  it  by  the  notary^  was  unavailable  without  re- 
acknowledgment — which  did  not  take  place.  The  effect  therefore 
of  this  objection  is^  if  a  valid  one^  that  no  record  of  the  mortgage 
was  ever  made,  in  legal  effect : 

2d.  That  there  is  no  jurat  to  the  notary's  certificate  of  ac- 
knowledgment ;  and,  therefore,  there  is  no  valid  certificate : 

3d.  That  the  lien  of  the  mortgage — treating  the  record  of  it 
as  valid — did  not  attach  to  the  property  mortgaged,  until  the  in- 
strument itself  was  lodged  for  record,  which   was  not  till  the  tenth  ^ 
of  June,  1889. 

With  respect  to  the  first  point,  or  objection,  it  seems  sufficient  to 
say,  that  it  was  entirely  competent  for  the  notary  to  perfect  his  cer- 
tificate of  the  acknowledgment  by  making  it  comply  with  the  re- 
quirements of  the  statute.  As  no  suggestion  was  made  to  impugn 
the  act  of  the  notary  in  making  the  alteration,  we  must  suppose 
that  the  act  was  done  bona  fde^  and  that  he  had  personal  knowl- 
edge of  the  mortgagor.  There  can  be  no  question  of  the  right  of 
an  officer  to  supply  any  clerical  omission  made  by  him,  where  there 
is  no  mala  fides. 

As  to  the  objection  (the  2d)  that  there  is  no  jwrai  to  the  affi- 
davit accompanying  the  mortgage  (which  is  admitted  to  be  valid  in 
other  respects),  it  appears  to  be  without  any  force — for  it  is  clearly 
shown,  by  the  language  of  such  affidavit,  that,  on  the  day  men-. 
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tioDed  therein,  the  affiants  appeared  before  a  person  described  as  a 
Notary  Public,  and  that  there  were  sworn  or  affirmed  on  the  Holy 
Evangels,  etc.,  and  that  they  did  severally  depose  and  say,  etc. 
The  certificate  closes  with  the  form  or  attestation  given  in  the  Re- 
vised Code  for  acknowledgments  before  a  notary,  (Chap.  36.)  The 
only  difference  between  the  certificate  and  the  ordinary  jurat  is, 
that  the  essential  characteristic  of  the  latter,  as  commonly  under- 
stood and  used — that  is,  that  the  affiant  swore  before  the  notary — 
is  embodied  in  the  certificate  itself,  and  not  added  at  the  foot  of  it 
by  the  officer*  A  jurat  means  that  the  affiant  swore  before  the 
officer  taking  the  affidavit :  this  can  be  as  well  certified  in  the  body 
of  the  certificate,  as  is  the  case  here,  as  at  the  foot  of  it.  For  here, 
as  in  most  cases,  the  affidavit  and  certificate  are  united.  The  clos- 
ing words — "  Given  under  my  hand  and  seal  of  office  on  the  day 
and  year  aforesaid.  W.  N.  Wilson,  Notary  Public  " — is  the  decla- 
ration of  the  officer,  under  his  hand  and  seal,  that  what  is  before 
stated  is  true  as  a  fact — which  includes  all  statiKi  before  by  him. 
Then  we  have  the  notary's  statement  that  on  the  day  and  time  men- 
tioned the  affiants  appeared  before  him,  a  notary  of  the  State,  and 
that  being  sworn,  or  affirmed,  they  deposed  and  said — that  is  they 
«£jor€— etc.  We  have,  then,  the  jural  required  for  affidavits,  when 
the  officers  certificate  is  perfected  by  the  writing  at  the  foot  of  the 
affidavit,  and  his  official  seal  is  annexed.  The  court  notices,  judi- 
cially, all  public  officers — notaries  being  very  ancient  ones :  and 
unless  there  be  evidence  in  some  form,  to  the  contrary,  presumes 
that  they  act  legally  in  their  office — which  would  warrant  the  pre- 
sumption that,  in  this  case,  the  parties,  making  the  acknowledg- 
ment and  affidavit,  were  personally  known  to  the  notary. 

The  3d  point,  or  objection,  is — that  the  lien  of  the  mortgage 
(supposing  it  entitled  to  be  recorded)  did  not  attach  to  the  property, 
until  it  was  lodged  for  record  on  the  tenth  of  June,  1889.  This 
involves  inquiry  into  the  object  of  the  law. 

Before  the  passage  of  the  chattel  mortgage  act,  there  was  no 
other  way  of  acquiring  a  lien  upon  chattels,  than  through  the  in- 
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strumentality  of  a  /!.  fa.  issued  upon  a  judgment  and  placed  in  the 
bands  of  the  sheriff  for  execution^  at  least  that  was  the  usual  mode 
therefor.  A  different  mode  is  that  provided  by  the  chattel  mort- 
gage act.  By  its  provisions,  one  can  be  created  without  judgment 
and  execution,  and  all  the  injury  suffered  by  an  execution  defend- 
ant (including  expense)  by  the  exposure  the  writ  creates,  is  avoided 
by  resort  to  the  simple  means  of  a  mortgage  made  and  recorded  in 
pursuance  of  that  statute.  Its  provisions  are  perfectly  simple,  only 
requiring  the  usual  formal  acts  to  make  valid  ordinary  deeds,  to- 
gether, with  afiSdavit  to  attest  the  bona  fide  character  of  the  instru- 
ment The  evident  purpose  of  the  act  was  to  enable  a  mortgagor 
to  secure  the  debt  of  the  mortgagee,  or  give  indemnity  to  him 
against  some  liability  be  might  incur  in  a  suretyship  fur  example, 
for  such  mortgagor,  while  at  the  same  time  the  former  should  run 
no  risk  by  leaving  the  property  in  the  hands  of  his  debtor  to  be 
used  and  dealt  with  as  his  own — which,  without  the  provisions  in 
that  respect  in  the  act,  could  not  be  done  so  as  to  n^ake  the  transac- 
tion a  valid  one  against  creditors.  Chattel  mortgages  have  always 
been  valid,  though  the  mortgagee  did  not  take  possession  of  the 
property  mortgaged :  but  according  to  our  decisions,  no  sale  of 
chattels  is  good  without  actual  delivery  to  the  vendee  as  a  bona  fide 
transaction,  to  perfect  an  absolute  purchase,  according  to  the  re- 
quirements of  our  statute  about  bills  of  sale;  and  from  the  lan- 
guage of  the  learned  Chief  Justice  in  his  charge  to  the  jury  in  the 
case  of  Bowman  v.  Herring,  4  Harrington,  458,  mortgages  of  per- 
sonal property  stand  upon  the  same  footing  as  bills  of  sale  where 
in  either  case  possession  of  the  property  is  not  taken  by  the  mort- 
gagee, or  vendee.  In  the  case  before  us,  that  decision  has  no  bear- 
ing ;  for  the  reason  that,  by  the  terms  of  the  chattel  mortgage  act, 
possession  by  the  mortgagee  is  not  necessary  to  validate  the  trans- 
action. The  mortgage  then  from  Mrs.  Cochran  to  the  claimant 
Sarah  P.  Hanson,  was  not  only  good  as  against  the  former,  but 
also  everybody  else.  Now  what,  in  this  aspect  of  the  case,  was 
the  effect,  with  respect  to  making  the  mortgage  upon  the  property 
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mentioned  in  it.  The  same  precisely  as  a  mortgage  of  real  estate 
would  be  as  to  the  land  included  in  it.  By  the  common  law  the 
legal  estate  in  mortgaged  land  passes,  subject  to  the  right  of  re- 
demption by  the  mortgagor  upon  paying  the  mortgage  money,  or 
complying  with  the  condition  of  the  instrument.  But  the  title 
acquired  by  the  mortgagee  was  never  absolute  until  a  decree  in 
equity  of  foreclosure ;  which  takes  away  the  right  to  redeem,  and 
the  mortgagee's  title  is  then  perfect.  A  Court  of  Equity,  however, 
looking  at  substance  rather  than  form,  treats  the  mortgage  as  acces- 
sory of  the  debt,  or  principal ;  and  while  it  does  not  deny-  to  the 
deed  its  qualities  as  a  legal  instrument,  with  the  effect  it  has  in  law; 
yet  it  regards  it  also  as  an  incident  only  of  the  transaction  of  loan, 
and  the  estate  made  by  it,  as  revesting  in  the  mortgagor,  upon  the 
loan  being  paid,  by  operation  of  law — thus  bringing  the  re-transfer 
within  the  exceptions  in  the  17th  Section  of  the  English  Statute  of 
29  Car.  II.  In  this  State,  by  our  usage  and  practice,  and  the  uni- 
form action  of  the  courts  in  upholding  such  course,  mortgages  of 
real  estate  are  treated  as  mere  securities  for  money,  in  no  sense  de- 
pending for  their  validity  against  subsequent  purchasers  and  cred- 
itors upon  possession  of  the  land.  It  is  expressly  provided,  how- 
ever, by  the  statute,  that  they  shall  be  liens  from  the  time  of  re- 
cording them  and  not  before.  But  when  such  mortgages  are  for 
purchase  money,  they  have  preference,  with  respect  to  the  land 
mortgaged,  of  any  judgment  or  other  lien  created  or  suffered  by 
the  mortgagor,  although  it  is  of  a  prior  date  to  such  mortgage. 
They. are  thus  treated  as  liens  like  other  liens,  the  conveyance  form 
of  the  mortgage  imparting  no  interest  in  the  land,  transferable  to  a 
purchaser,  devisable,  or  descendible.  Still,  and  this  is  the  strange 
thing  about  mortgage  security  of  land,  that  if  the  mortgagee  be  in 
possession  in  pursuance  of  his  mortgage,  and  obtain  decree  of  fore- 
closure in  equity  his  mortgage  operates  a  title  to  him,  free  from  the 
equity  of  redemption,  of  all  the  estate  conveyed  by  it,  and  he  need 
not  resort  to  any  further  steps  to  secure  it :  in  other  words,  the  de- 
cree bars  the  mortgagor's  equity  of  redemption,  and  the  mortgagee 
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beiDg  in  and  having  the  legal  conveyance  formally  passing  the  title, 
such  title  unites  with  the  estate  he  already  enjoys  through  the  mort- 
gage, and  makes  him  the  absolute  owner.  Such  is  the  nature  of  a 
mortgage  of  real  estate,  and  the  mortgagee's  rights  under  and  by 
virtue  of  it. 

So  far  as  the  effect  of  a  mortgage  is  concerned,  there  is  no  dif- 
ference between  one  of  lands  and  one  of  goods  and  chattels,  irre- 
spective of  local  laws  of  registration.  Possession  of  the  mortgaged 
premises  by  the  mortgagee  is  notice  to  everybody ;  and  in  equity, 
where  a  mortgage  can  be  made  by  deposit  of  the  title  deeds  alone, 
the  custody  of  them  is  notice  also.  Before  such  laws  were  made, 
possession  of  title  deeds  was  the  evidence  of  ownership  of  land ; 
and  no  prudent  man  loaned  his  money  on  mortgage  without  obtain- 
ing and  keeping  the  custody  of  them.  Now,  there  are  no  mort- 
gages by  deposit  of  title  deeds :  but  conveyances  in  fee  are  usually 
made,  with  condition  that  if  the  money  be  paid  according  to  the 
terms  of  the  bond  recited  in  it,  the  mortgage  and  the  estate  con- 
veyed by  it  shall  cease  and  become  void,  otherwise  shall  remain  in 
force.  Notwithstanding  the  doctrine  that  a  mortgage  is  a  mere 
lien,  the  old  idea  of  estate  conveyed  still  remains ;  and  it  must 
exist  in  fact ;  else  it  would  be  senseless  to  say  that  the  effect  of  a 
decree  of  foreclosure  in  equity  is  to  make  the  title  absolute  when 
the  mortgagee  is  in  ^possession.  No  estate  can  be  made  absolute, 
which  did  not  exist  before  with  a  qualification,  or  in  an  imperfect 
condition.  With  us,  since  the  statute  putting  mortgages  on  a  foot- 
ing with  judgments,  with  respect  to  the  provision  for  scire  facias 
to  obtain  execution  of  the  former,  no  bills  in  equity  are  filed  for 
foreclosure;  but  the  judgment  on  the  sci.  fa.  is  equivalent  to  a 
decree  in  that  respect,  and  takes  away  the  right  to  redeem.  But  it 
does  not,  like  a  decree,  operate  to  perfect  title  to  the  land ;  for  the 
notion,  of  lien  merely,  forbids  the  idea  of  any  practical  conveyance 
of  estate  by  the  mortgage  deed, — though,  theoretically,  one  passes. 
So  much  upon  this  subject. 

With  the  forgoing  statement  of  the  law  of  mortgages,  it  is 
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easier  than  it  would  otherwise  have  been,  to  treat  the  question 
raised  by  the  third  point,  or  contention,  of  the  argument,  made  for 
the  priority  of  the  execution  over  the  mortgage.  The  two  questions 
here  jirise — First,  what  was  the  effect  of  the  making  of  the  mort- 
gage from  Mrs.  Cochran  to  Mrs.  Hanson,  as  a  single  act?  Second, 
when  did  the  lien,  provided  by  the  act  of  assembly,  attach  ? 

By  the  first  section  of  the  statute  under  consideration,  posses- 
sion by  a  mortgagee  of  the  property  mortgaged,  as  said  before,  is 
not  necessary  to  its  validity  :  it  may  remain  in  the  mortgagor.  The 
consequence  of  this  would  be  but  for  another  provision  in  the  same 
section,  that  the  mortgagee  would  stand  exactly  as  if  he  had  actual 
possession  himself,  and  no  lien  against  the  mortgagor  by  execution 
made  after  the  transaction  of  mortgage  could  affect  the  mortgagee's 
interest.  That  provision  is,  in  effect,  that  the  lien,  which  the 
statute  declares  shall  exist  by  reason  of  the  mortgage,  shall  be  upon 
the  condition  that  it  shall  be  recorded  within  ten  days  from  the 
time  it  is  acknowledged.  The  counsel  for  the  execution  argued 
that  as  no  particular  time  is  given  when  the  lien  shall  take  effect,  it 
can  only  be  when  it  is  delivered  to  the  recorder  for  record — liken- 
ing such  a  mortgage  to  the  ordinary  one  of  real  property,  which  is 
a  lien  only  from  the  time  it  is  lodged  with  the  recorder  for  that 
purpose.  If  this  be  the  correct  view  to  take,  then  the  mortgage 
here  was  no  lien,  by  force  of  the  statute,  when  it  was  lodged  for 
record :  but  if  the  true  construction  to  give  the  clause  in  the  act  be — 
that  the  lien  was  intended  to  be  created  from  the  time  of  the  trans- 
action between  the  parties  provided  record  was  made  of  the  mort- 
gage within  ten  days  thereafter — that  is  ten  days  after  it  is  signed 
sealed,  delivered  and  acknowledged,  which  was  on  the  third  of  that 
month — then  the  lien  of  the  execution  was  subsequent  to  that  of  the 
mortgage. 

In  considering  this  question  we  must  keep  in  mind  the  fact 
that  the  statute  did  not  create  or  make  valid  chattel  mortgages ;  for 
such  forms  of  security  are  very  old  in  the  law,  though  not  always 
so  comprehensive  in  their  subjects  as  they  have  been  for  many 
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years.  They  were  originally  chiefly  if  not  entirely  of*  terms  for 
years:  now  they  enbraoe  chattels  of  every  kind,  movable  and  im- 
movable. What  would  seem  to  have  been  the  purpase  of  the  leg- 
islature in  passing  the  act  was  to  put  them  upon  the  footing  of  a 
Jieri  facias  in  the  respect  of  making  them  liens  before  the  act  of 
notoriety  performed  with  respect  to  them.  In  the  case  of  a^.  fa, 
this  act  is  by  seizure  of  the  goods  (theoretically  now  by  the  mere 
levy  thongh  practically  originally)  which,  if  made  within  sixty  days 
of  the  time  when  the  writ  is  delivered  to  the  sherifi  to  be  executed, 
binds  the  goods  of  the  defendant  from  the  time  of  such  delivery  : 
that  is,  it  binds  from  the  delivery  all  such  goods  as  are  levied  on 
before  the  expiration  of  sixty  days.  As  suggested  heretofore  a 
motive  for  passing  the  act  (and  the  supposition  that  such  existed,  is 
not  at  all  unreasonable)  may  have  been  to  enable  one  owning  per- 
sonal property  to  make  safe  a  loan  to  him,  by  giving  the  lender  the 
security  of  such  property  by  way  of  a  lien,  so  as  to  render  unnec- 
essary a  change  of  possession.  In  fact  it  is  difficult  to  imagine  any 
other  motive  for  the  act ;  as  mortgages  were  not  authorized  by  it, 
they  being  existing  forms  of  security.  Instead  of  the  requirement 
of  taking  possession  to  make  the  mortgage  bind  at  once  as  against 
subsequent  liens  (which  would  deprive  the  owner  of  the  use  ot  his 
property)  the  l^islature  must,  we  think,  have  intended  to  make  the 
lien  created  by  the  act  bind  from  the  time  the  mortgage  was  per- 
fected, if  the  mortgagee  placed  it  upon  record  within  ten  days  there- 
after. By  such  construction  a  mortgagee,  if  the  security  were  good, 
woald  be  safe  in  parting  with  his  money ;  and  no  creditor  prior  or 
subsequent  could  be  postponed  to  the  mortgagee,  in  the  way  of  lien, 
for  more  than  ten  days  from  ihe  time  the  mortgage  lien  was  cre- 
ated. The  ten  days  allowed  to  reauHl  the  mortgage  so  as  to  make 
it  a  lien  was  no  doubt  provided  to  require  that  the  mortgage  should 
be  recorded  as  soon  as  convenient,  for  public  information,  and  that 
a  false  credit  should  not  be  given  to  the  mortgagor  by  reason  of  his 
continued  possession  of  the  mortgaged  pn^rty.  Besides  it  might 
happen  that  the  transaction  was  made  by  parties  at  a  distance,  who 
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by  this  provision  were  put  upon  a  footing  with  those  whose  mort- 
gage could  be  lodged  for  record  at  once.  If  the  object  of  the 
legislature  was  as  it  would  seem  to  have  been  to  encourage 
the  loaning  of  money  to  needy  borrowers  owning  no  real  es- 
tate, by  other  means  than  the  security  of  an  execution  levy — 
that  is  by  chattel  mortgage — then,  as  the  lender  is  by  the  act 
told,  in  effect,  that  he  may  leave  it  in  the  hands  of  the  borrower 
without  risk  (which,  if  he  were  to  do  without  the  act,  his  mortgage 
would  be  unavailing  to  him)  provided,  he  should  record  his  mort- 
gage within  ten  days  of  the  time  of  the  transaction,  it  would  surely 
defeat  this  beneficent  object  in  many  cases  (and  that  before  us  is 
one  of  them)  if  an  execution  levied,  or  other  mortgage  made  and 
put  upon  the  record  within  the  ten  days  allowed  the  first  morlgage, 
and  before  he  had  put  his  there,  could  have  priority  over  it.  A 
mortgagee  who  sells  land  is  allowed  sixty  days  from  the  time  of 
making  it  to  put  his  purchase  money  mortgage  upon  record  in 
order  to  secure  him  in  his  lien  for  the  purchase  money  against  all 
other  liens  created  or  suffered -by  the  mortgagor  prior  or  subsequent 
to  it.  But  this  lien  without  such  provision,-  would  only  exist  from 
the  time  the  mortgage  was  recorded.  Wherein  is  the  creditor  for 
unpaid  purchase  money  of  land  more  meritorious  than  one  who, 
for  example,  lends  the  purchaser  the  money  to  make  the  cash  pay- 
ment with,  when  part  of  the  purchase  money  is  paid  in  cash  ?  The 
latter  may  chooose,  instead  of  taking  a  subsequent  lien  on  the  land, 
to  have  a  mortgage  on  personal  property.  He  ought  to  have  pri- 
ority with  respect  to  the  goods,  the  same  as  a  mortgagee  with  a 
purchase  money  mortgage  of  land  has.  And  the  similarity  of  lan- 
guage with  respect  to  lien  in  the  chattel  mortgage  act,  with  that  in 
the  chapter  about  conveyances  in  the  Revised  Code  (Chap.  88,  Sec. 
21),  strongly  supports  the  view  that  the  chattel  mortgage  was  in- 
tended to  be  a  lien  from  the  completion  of  the  transaction,  if 
recorded  in  ten  days.  The  language  of  that  section  is,  if  recorded 
within  sixty  days.  Again,  by  the  same  chapter,  Sec.  17,  a  pur- 
chaser of  real  estate  had  a  whole  year  (now  three  months)  in  which 
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to  record  his  deed,  to  protect  him  against  subsequent  creditors, 
mortgages,  or  purchasers  for  valuable  consideration.  During  that 
whole  year  the  vendor  might  remain  in  possession,  and  obtain 
credit  upon  his  apparent  ownership.  How  much  more  unreason- 
able this  provision,  than  a  ten  days  lien  on  personal  property  with- 
out notice,  when  the  mortgagee  is  encouraged  by  the  statute  to  leave 
the  property  mortgaged  in  the  hands  of  the  mortgagor?  It  does 
seem  that,  to  make  the  statute  of  chattel  mortgages  valuable  to 
needy  men,  it  must  be  read  as  intending  to  make  their  creditors  by 
mortgage,  who  record  their  mortgage  in  ten  days,  as  safe  as  those  by 
judgment  when  they  have  the  debtors  property  levied  on  by.  the 
sheriff;  which  they  would  not  be,  unless  the  making  of  the  mort- 
gage, if  the  condition  of  the  act  is  complied  with,  is  to  have  the 
same  effect  as  the  levy  of  an  execution.  The  duration  of  the  lien 
is  the  same  in  both  cases — which  strengthens  the  argument,  that 
they  were  to  be  assimilated  in  treating  the  making  of  the  mortgage 
and  recording  it  in  time,  as  the  same  in  effect,  as  to  lien,  as  an  exe- 
cution levy. 
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Wm.  a.  Gum,  d.  b.  a.  v.  Wm.  D.  Adams,  Assignee  of  Chas.  H. 
Richards,  p.  b.  r. 

Justice  of  the  Peace — Appeal. 

No  appeal  will  lie  from  a  judgment  rendered  by  a  Jiistice  of  the  Peace  upon  the  con- 
fession of  the  defendant. 

{Sussex,  April,  iSgo,) 

Motion  to  dismiss  the  appeal. 

The  record  showed  that  the  Justice  of  the  Peace  had  jurisdic- 
tion ;  that  the  requisition  of  the  statute  with  regard  to  process  bad 
been  complied  with ;  that  the  defendant  had,  on  the  day  fixed  for 
the  hearing,  appeared  and  confessed  judgment  for  the  amount  of  the 
demand  ;  and  that  judgment  had  been  rendered  by  the  Justice  on, 
the  coofession. 

Robinson  and  Boyce,  for  defendants. 

Contended  that  a  Justice  of  the  Peace  is  authorized  to  enter  a 
judgment  when  after  due  process  the  defendant  appears  and  con- 
fesses judgment  ^Dickinson  v.  Horn,  3  Harr.,  496 ;  3  N.  J.  L. 
992]  ;  that  no  appeal  should  be  allowed  from  a  judgment  rendered 
by  a  Justice  of  the  Peace  upon  the  confession  of  the  defendant, 
(Murfree's  Jurisdiction  of  Justices,  §601) ;  and  that  such  confession 
by  the  defendant  operated  as  a  release  of  error. 

The  appeal  was  dismissed. 
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The  judgment  of  a  domestic  court  of  record  of  general  jurisdiction  may  be  im-* 
peached  in  a  collateral  proceeding ;  and,  if  want  of  jurisdiction  of  the  subject- 
matter  or  of  the  parties,  or  of  the  res  in  an  action  in  rem,  be  manifest  from  an 
inspection  of  the  reccnrd,  it  will  be  regarded  as  a  nullity,  without  having  been  so 
adjudged  by  a  formal  and  direct  proceeding  for  its  vacation  or  reversal. 

Where  a  judgment  of  a  domestic  court  of  record  of  general  jurisdiction  is  void  for 
want  of  jurisdiction  apparent  upon  the  record,  it  is,  in  legal  effect,  no  judgment, 
and  is  unavailing  for  any  purpose. 

Upon  the  return  of  nulla  bona  upon  a  writ  of  foreign  attachment  under  the  statute 
of  this  state,  the  suit  is  at  an  end,  and  the  court  has  no  authority  to  proceed 
further.  In  such  case,  want  of  jurisdiction  is  manifest  upon  inspection  of  the 
record ;  and  for  this  reason  the  original  judgment  is  a  nullity  either  as  a  judg- 
ment in  rem  or  in  personam. 

Want  of  jurisdiction  manifest  upon  inspection  of  the  record  of  the  judgment  of  a 
domestic  court  of  general  jurisdiction  is  a  proper  defense  to  a  scire  facias  or 
other  kindred  proceeding  for  reviving  and  executing  such  a  judgment,  and  may 
be  taken  advantage  of  under  the  plea  of  nulHel record. 

The  rule  that  in  a  scire  facias  to  revive  a  judgment  no  defense  can  be  availed  of 
which  existed  anterior  to  the  judgment,  is  not  applicable  where  want  of  jurisdic- 
tion ai^pearing  upon  the  record  is  urged  against  the  validity  of  the  judgment ; 
and  it  is  immaterial  whether  soch  want  of  jurisdiction  be  urged  in  the  first  or  in 
a  subsequent  scire  facias  proceeding. 

{May  /,  i8go,) 

ScLBE  FACIAS  on  judgmeDt  in  Superior  Court. 

Oecrge  F.  Massey,  for  plaintiffs. 

Henry  R.  Johnson  and  Edwxrd  lUdgely,  for  defendant. 

GsuBBy  J.  This  case  is  before  us  on  a  writ  of  scire  facias, 
sued  by  the  executors  of  Josiah  Bochroch,  deceased,  to  ob- 
tain   execution  of  an  alleged  judgment    entered  in  this    court 
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against  James  Satterfield  in  favor  of  said  Josiah  Bochroch  in  his 
life-time.  By  agreement  of  parties  this  case  is  tried  by  the  court 
without  the  intervention  of  a  jury.  At  the  hearing  it  was  admitted 
that  said  plaintifi  was  dead,  and  that  the  said  Zachariah  Frankel 
and  Theordore  D.  Rand  were  his  duly-constituted  executors.  The 
entire  record  relating  to  the  recovery  of  said  alleged  judgment,  and 
to  the  proceedings  subsequent  thereto,  was  put  in  evidence  and  sub- 
mitted to  this  court  for  inspection.  It  appears  by  this  record  that 
on  August  10,  1863,  upon  his  filing  an  afiSdavit  that  said  James 
Satterfield  was  then  a  non-resident  of  this  state,  etc.,  a  writ  of 
foreign  attachment  was  issued  out  of  this  court  at  the  suit  of  said 
Josiah  Bochroch,  returnable  to  the  October  term,  1863,  at  which 
said  writ  was  returned  and  indorsed  "  NuUa  bona  "  by  the  sheriff 
of  this  county.  The  record  also  shows  that  on  May  4,  1864,  a 
judgment  was  entered  in  said  suit  against  said  Satterfied  as  of  April 
term,  1864;  that  an  affidavit  of  cause  of  action,  made  June  20, 
1864,  for  $179.93,  and  interest,  wai^  filed ;  and  that  on  June  27, 
1864,  the  prothonotary  ascertained  the  amount  due  on  said  judg- 
ment to  be  $191.76,  with  interest  therefrom.  The  record  also  dis- 
closes that  a  scire  faciasy  being  No.  134  to  October  term,  1871, 
was  issued  in  the  name  of  said  Bochroch,  and  in  his  life-time, 
against  said  Satterfield,  to  obtain  execution  of  said  judgment ;  at 
which  term  the  sheriff  returned  said  writ,  indorsed,  "  Made  known 
personally,  Oct.  21,  1871 ;"  that  on  October  23,  1871,  said  plain- 
tiffs' affidavit  and  abstract  ol  judgment  were  filed ;  that  on  October 
27,  1871,  upon  motion  of  plaintiff's  attorney,  judgment  was  entered 
as  of  said  October  term,  1871 ;  that  on  December  11,  1871,  fieri 
faeioAy  being  No.  134  to  April  term,  1872,  issued,  upon  which 
writ,  at  said  term,  the  sheriff  made  return  that  he  had  "  levied  on 
goods  and  chattels  as  per  inventory  and  appraisement  annexed, 
[showing  an  appraisement  at  $600,]  and  said  goods  advertised  to 
be  sold  ;  sale  postponed  by  order  of  plaintiff's  attorney,  and  pro- 
ceedings stayed."  The  record  also  shows  the  issuance  of  aliaa  sci, 
fa.  No.  92  to  April  term,  1889,  in  the  name  of  said  executors  of 
Josiah  Bochroch,  deceased,  which  brings  the  present  case  before  us, 
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and  which  the  sheriff  duly  returned,  indorsed,  "  Made  known  per- 
sonally." 

No  facts  other  than  those  above  set  forth  appear  of  record,  or 
otherwise,  in  this  case.  To  this  writ  of  sei,  fa.  in  behalf  of  said 
executors  the  defendant  pleaded  nvl  tiel  record  as  his  sole  plea,  but 
it  was  agreed  by  the  counsel  for  the  respective  parties  that  in  this 
controversy  any  defense  may  be  urged  which  could  be  legally  pre- 
sented under  any  plea  properly  pleaded  in  this  scire  faxsias  proceed- 
ing, and  as  effectually  as  if  the  same  had  actually  been  duly  filed 
therein,  and  that  the  plaintiffs  may  avail  themselves  of  any  matter 
which  could  be  properly  replied  to  any  such  plea.  It  is  contended 
by  the  defendant  that  upon  inspection  of  the  record  it  appears 
thereby  that  the  said  alleged  judgment,  of  which  the  plaintifi^'s 
seek  to  obtain  execution,  was  rendered  in  a  suit  commenced 
by  a  writ  of  foreign  attachment  in  which  there  was 
nothing  attached,  and  no  service  of  process  upon,  or  appear- 
ance by,  the  defendant;  that  consequently  the  court  had 
no  jurisdiction  over  either  the  person  or  the  property  of  the  defen- 
dant, and  therefore  that  said  judgment  is  a  nullity,  and  no  valid 
execution  can  be  issued  thereon  either  against  the  property  or  the 
person  of  the  defendant.  The  plaintiffs,  on  the  other  hand,  con- 
tend that  the  record  diseloses  a  judgment  rendered  by  a  court  of 
general  jurisdiction,  which  cannot  be  controverted  or  impeached  in 
a  scire  facias  proceeding,  or  in  any  collateral  action,  but  only  in  a 
direct  proceeding  to  have  said  judgment  set  aside  by  this  court 
which  rendered  it,  or  reversed  by  an  appellate  tribunal. 

In  the  application  of  the  established  rule  that  the  verity  of 
the  record  and  the  validity  of  the  judgment  of  a  superior  court  of 
general  jurisdiction  cannot  be  collaterally  impeached,  a  distinction 
has  been  observed  between  the  want  of  jurisdiction  and  the  irreg- 
ular or  erroneous  exercise  thereof.  Where  it  appears  by  the  record 
itself  that  the  judgment  of  such  a  court  has  been  rendered  without 
jurisdiction  either  of  the  subject-matter  or  of  the  person  of  the  de- 
fendant, or  in  actions  purely  or  quasi  in  rem  of  his  property,  such 
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judgment,  and  the  proceedings  for  its  enforcement,  may,  in  collateral 
proceedings,  be  disregarded  and  treated  as  a  nullity.  As  was  said 
by  the  court  in  QcUpin  v.  Pagey  18  Wall.,  350  :  "  It'  is  a  rule  as 
old  as  the  law,  and  never  more  to  be  respected  than  now,  that  no 
one  shall  be  personally  bound  until  he  has  had  his  day  in  court,  by 
which  is  meant,  until  he  has  been  duly  cited  to  appear,  and  has  been 
afforded  an  opportunity  to  be  heard.  Judgment  without  such  cita- 
tion and  op}K)rtunity  wants  all  the  attributes  of  a  judicial  deter- 
mination. It  is  judicial  usurpation  and  oppression,  and  never  can 
be  upheld  where  justice  is  justly  administered.         *  *  ♦ 

Judgment  without  jurisdiction  is  unavailing  for 'any  purpose.'' 
Again,  as  was  announced  by  the  same  court  in  Vocrhees  v.  Bankj 
10  Pet.,  475  :  "  The  line  which  separates  error  in  judgment  from 
the  usurpation  of  power  is  very  definite,  and  is  precisely  that  which 
denotes  the  cases  where  a  judgment  or  decree  is  reversible  only  by 
an  appellate  court,  or  may  be  declared  a  nullity  collaterally  when  it 
is  offered  in  evidence  in  an  action  concerning  the  matter  adjudicated 
or  purporting  to  have  been  so.  In  the  one  case,  it  is  a  record  im- 
porting absolute  verity ;  in  the  other,  mere  waste  paper."  In  the 
flame  case  the  court  further  observe  :  "  The  general  and  well-set- 
tled rule  of  law  in  such  cases  is  that,  when  the  proceedings  are  col- 
laterally drawn  in  question,  and  it  appears  on  the  face  of  them  that 
the  subject-matter  was  within  the  jurisdiction  of  the  court,  they 
are  voidable  only.  The  errors  and  irregularities,  if  any  exist,  are 
to  be  corrected  by  some  direct  proceeding,  either  before  the  same 
<K)urt  to  set  them  aside,  or  an  appellate  court  If  there  is  a  total 
want  of  jurisdiction,  the  proceedings  are  void  and  a  mere  nullity, 
and  confer  no  right,  and  afford  no  justification,  and  may  be  rejected 
when  collaterally  drawn  in  question."  And  more  recently  the  su- 
preme coart  of  the  United  States  in  Pmnoyer  v.  N^y  96  U.  S., 
714,  held  that  a  personal  judgment  rendered  in  a  state  court,  in  an 
action  upon  a  money  demand  against  a  non-resident  of  a  state, 
without  personal  service  of  process  upon  him  within  the  State,  or 
his  appearance  in  the  action,  is  without  any  validity ;  and  no  tide 
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to  property  passes  by  a  sale  under  an  execution  issued  upon  such  a 
judgment ;  and  that  if  non-residents  have  no  property  in  the  State, 
there  is  nothing  upon  which  the  tribunal  can  adjudicate.  In  de- 
livering the  opinion  of  the  court  in  this  case,  Mr.  Justice  Field 
said :  ''  Since  the  adoption  of  the  fourteenth  amendment  to  the 
federal  constitution,  the  validity  of  such  judgments  may  be  directly 
questioned  and  their  enforcement  in  the  State  resisted,  on  the  ground 
that  proceedings  in  a  court  of  justice  to  determine  the  personal 
rights  and  obligations  of  parties  over  whom  that  court  has  bo  juris- 
diction do  not  constitute  due  process  of  law."  Prior  to  the  expres- 
sion of  this  view  Pennoyer  v.  Neff^^  it  had  been  generally  held  by 
the  courts  of  this  country  which  had  adjudicated  the  question  that 
want  of  jurisdiction  can  only  be  shown  by  evidence  appearing  upon 
the  record  to  impeach  a  judgment  of  a  court  of  record  of  general 
jurisdiction  in  a  collateral  proceeding  within  the  court  or  state 
where  it  was  rendered.  JP^eem,  Judgm,,  §  132 ;  Ferguson  v.  Qraw- 
fordy  70  N.  Y.,  253,  per  Rapallo,  J. ;  Chit  v.  Haven,  30  Conn., 
190.  In  New  York,  but  probably  in  few  courts  elsewhere,  it  was 
held  that  such  domestic  judgments  might  be  collaterally  impeached 
by  plea  and  proof  of  want  of  jurisdiction  by  evidence  dehors  the 
record.  Ferguaon  v,  Oravofordy  70  N.  Y.,  263.  Formerly  there 
was  much  contrariety  of  opinion  in  this  State  and  elsewhere  as  to 
whether  or  not  the  record  and  judgment  of  a  court  of  general  juris- 
diction of  one  State  could  be  contradicted  and  impeached  collater- 
ally in  a  sister  State  of  the  Union,  by  extrinsic  evidence 
of  want  of  jurisdiction.  Priichett  v,  Clarky  3  Har.  (Del.), 
241;  Id.,  517;  4  Har.  (Del.),  280;  and  5  Har.  (Del.), 
63.  This  question  was  finally  settled  in  the  affirmative  by 
the  federal  supreme  court  in  Thompson  v,  Whitvumy  18  Wall.,  457, 
and  this  ruling  was  subsequently  followed  here  in  Mitchell  v.  Ferris, 
5  Houst.,  34.  Since  the  expression  by  said  court  in  Fennoyer  v. 
Neff  of  the  view  above  quoted  respecting  the  due  process  clause  of 
the  fourteenth  amendment,  there  seems  to  be  a  tendency  on  the  part 
of  the  State  courts  to  yield  to  that  view,  and  to  allow  domestic 
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judgments  m  p€rH(ytiam,  as  well  as  the  persoDal  judgments  of  courts 
of  general  jurisdiction  of  a  sister  State,  to  be  collaterally  im()eached 
by  extrinsic  evidence  of  want  of  jurisdiction  of  the  person.  This 
view  was  adopted  and  followed  by  the  supreme  court  of  Massachu- 
setts in  the  recent  case  of  Needham  v.  Thayer,  147  Mass.,  537  ;  18 
N.  E.  Rep.,  429,  as  hereafter  it  probably  will  be  by  other  courts, 
in  order  that  their  judgments  may  not  be  drawn  in  question  as 
violative  of  said  clause  of  the  federal  constitution. 

But,  however  courts  may  have  differed  as  to  whether  the  record 
may  be  collaterally  attacked  where  it  asserts  or  is  silent  as  to  juris- 
dictional facts,  it  is  now  established,  by  the  overwhelming  weight 
of  authoritative  adjudications,  that  the  judgment  of  a  domestic 
court  of  record  of  general  jurisdiction  may  be  impeached  and  be 
regarded  as  a  nullity  in  a  collateral  proceeding,  if  want  of  jurisdic- 
tion of  the  subject-matter  or  of  the  parties,  or  of  the  res,  in  an 
action  in  rem,  is  manifest  from  an  inspection  of  the  record.  To 
hold  a  judgment  binding  when  the  record  disclosed  a  want  of 
authoi'ity  over  the  defendant  would  be  to  impeach,  rather  than  to 
sustain,  the  absolute  verity  of  the  record ;  for  as  the  court  declared 
in  Coitv.  Haven,  30  Conn.,  198:  "If  the  want  of  jurisdiction  is 
apparent  on  the  record,  it  can  be  collaterally  attacked,  for  then  the 
jurisdiction  is  not  presumed,  or  the  presumption  is  repelled  by  the 
reoord  itself,  and  the  judgment  is  an  absolute  nullity  if  the  want 
of  jurisdiction  in  fact  exists."  The  adjudication  supporting  this 
view  are  very  numerous  :  CoU  v.  Haven,  30  Conn.,  190;  Railroad 
Co.  V.  Weeks,  62  Me.,  456 ;  Ferguson  v.  Crawford,  70  N.  Y.,  253 ; 
Brickhouse  v.  SuUon,  99  N.  C,  103,  5  S.  E.  Rep.,  380;  Adams  v. 
Cowles,  95  Mo.,  501,  8  S.  W.  Rep.,  711  ;  Furgeson  v.  Jones,  20 
Pac.  Rep.,  842,  (Oregon  supreme  court,  1888);  While  v.  Manu- 
facturing Co.,  29  W.  Va.,  385,  1  S.  E.  Rep.,  572 ;  WaU  v.  WaU, 
123  Pa.  St.,  545,  16  Atl.  Rep.,  598 ,  Ex  parte  Sawyer,  124  U.  S., 
200,  8  Sup.  Ct.  Rep.,  482 ;  SetUemier  v.  Sullivan,  97  U.  S.,  444 ; 
Oalpin  V.  Page,  18  Wall.,  350;  Freem.  Judgm.,  §  116.  . 

Where  a  judgment  of  a  domestic  court  of  record  of  general 


Digitized  by  VjOOQIC 


FRANKEL  v.  SATTERFIELD.  207 


OPINION   OF  COURT. 


jurisdiction  is  void  for  want  of  jurisdiction  apparent  upon  the  record, 
it  is,  in  legal  effect,  no  judgment.  In  legal  contemplation  it  has 
never  had  lawful  exintence.  By  it  no  rights  are  divested.  From 
it  no  rights  can  be  obtained.  Being  worthless  in  itself,  all  proceed- 
ings founded  upon  it  are  equally  worthless.  It  neither  binds  nor 
bars  any  one.  All  acts  performed  under  it,  and  all  claims  flowing 
out  of  it,  are  void.  It  cannot  be  the  basis  of  an  execution,  or  the 
foundation  of  a  valid  title  to  property  purchased  at  a  sale  thereun- 
der. No  action  on  the  part  of  the  plaintiff,  no  inaction  on  the  part 
of  the  defendant,  can  invest  it  with  any  of  the  elements  of  power 
or  of  vitality.  It  is  unavailing  for  any  purpose.  It  can  be  taken 
advantage  of  at  any  time,  and  in  any  court  where  it  is  offered  as  a 
conclusive  adjudication  between  the  parties;  for  an  inspection  sliows 
that  it  is  not  such,  because  the  court  had  no  power,  for  manifest 
want  of  jurisdiction,  to  make  an  adjudication.  Such  a  judgment, 
when  collaterally  drawn  in  question,  may  be  disregarded  and  treated 
as  a  nullity,  and  need  not  be  adjudged  to  be  such  by  a  formal  and 
direct  proceeding  for  its  vacation  or  reversal.  Folger  v,  Slatigkter, 
33  La.  Ann.,  342;  Bledsoe  v.  Erwin,  Id.,  618 ;  Settlemier  v.  Sulli- 
van, 97  IT.  8.,  444 ;  Eatm  v.  Badger,  33  N.  H.,  228 ;  Green  v. 
Oawson,  5  Houst,  159;  Wall  v.  WaU,  123  Pa.  St.,  545;  16  Atl. 
Rep.,  598 ;  Freem.  Judgm.,  §  117.  This  doctrine  has  been  recog- 
nized repeatedly  in  actions  of  tresp&ss,  ejectment,  debt  on  judg- 
ments, and  other  collateral  proceedings,  wherein  such  judgments 
have  been  drawn  in  question.  Both  upon  principle  and  authority, 
it  is  equally  applicable  to  scire  fa/nas  and  kindred  proceedings  for 
reviving  and  executing  such  judgments.  Laurent  v.  Beelman,  30 
La.  Ann.,  363 ;  Ornery  v.  Rochford,  Id.,  692 ;  Folger  v.  Slaughter , 
33  La.  Ann.,  342 ;  Coit  v.  Haven,  30  Conn.,  190 :  Sharon  v.  Terry, 
13  Sawy.,  387 ;  36  Fed.  Rep.,  337.  (U.  S.  C.  C,  Cal,  1888);  Huff- 
smith  V.  Levering,  3  Whart.,  115 ;  Gibson,  C.  J.  In  this  connec- 
tion, the  court,  in  Lav/retd  v.  Beehnan,  30  La.  Ann.,  364,  say  :  "A 
judement  rendered  without  citation  to,  or  appearance  of,  defendant 
is  absolutely  null  and  void,     It  is  not  a  judgment.     It  has  no  ex-* 
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ietence.  It  never  drew  the  breath  of  life.  You  cannot  keep  alive 
that  which  never  existed.  *  *  *  A  void  judgment  can- 
not be  revived.^'  Again,  it  is  well  settled  that,  under  the  plea  of 
nul  tid  record,  the  validity  of  such  a  judgment  may  be  impeached 
in  a  scire  fa/riaa  or  other  like  proceeding  for  reviving  and  execut- 
ing it,  where  want  of  jurisdiotion  is  apparent  upon  the  face  of  the 
record.  This  is  the  proper  and  only  plea  that  brings  before  the 
court  the  validity  of  the  record,  and  calls  in  question  the  existence 
of  the  judgment,  as  stated  in  the  pleading  of  the  party  by  whom 
it  is  brought  forward.  It  denies  that  there  is  any  l^al  record  of 
the  lawful  rendition  of  such  judgment.  According  to  common-law 
principles,  the  plea  of  rnU  tid  record  is  to  be  decided  only  by  in- 
spection of  the  alleged  matter  of  record.  If  the  record  produced 
shows  that  the  court  did  not  have  jurisdiction  of  either  the  person 
of  the  defendant  or  the  subject  of  the  controversy,  it  must  be  dis- 
regarded, and  the  plea  sustained ;  for,  in  such  case,  ^'  there  is  no 
valid  record  upon  which  a  recovery  can  be  had,  and,  consequently, 
there  is  no  such  record  as  the  plaintiff  has  set  out  in  his  declara- 
tion.''  Thom,p9on  v.  Emmert,  4  McLean,  98 ;  PriieheU  v,  Clark,  5 
Har.  (Del.),  73 ;  Freem.  Judg.,  §  459 ;  JacqudU  v.  Hvgwnon,  2 
McLean,  129;  Lincoln  r.  Tower,  Id.,  476. 

We  now  proceed  to  the  consideration  of  the  record  produced  in 
the  case  before  us,  in  order  to  determine  whether  or  not  the  origi- 
nal judgment  rendered  therein  was  a  nullity,  as  the  defendant  con- 
tends, for  want  of  the  jurisdiction  essential  to  its  validity,  apparent 
upon  the  face  of  the  record  itself.  The  record  primarily  discloses 
that  said  judgment  was  rendered  in  a  suit  commenced  by  a  writ  of 
foreign  attachment,  founded  upon  an  affidavit  that  the  defendant 
was  a  nou- resident  of  the  State,  and  after  the  sheriff's  return  of 
nxiUxL  bona  thereon.  It  therefore  appears  by  the  record  itself  that 
this  coun,  when  it  rendered  said  judgment,  had  no  jurisdiction  of 
either  the  property  or  the  person  of  the  defendant  That  it  had  no 
jurisdiction  of  his  property  is  expressly  shown  by  the  sheriff's  re- 
turn.    That  it  had,  and  could  have,  none  of  his  person  appears  by 
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neoessary  implioatioDy  and  mast  be  presamed  in  this  case.  In  this 
State  the  institution  of  a  suit  by  foreign  attachment  process  is  a 
statutory  proceeding,  which  must  be  pursued  conformably  with  the 
statutory  provisions  authorizing  it.  Penn8yivania  SUd  Co.  v.  New 
Jersey  8.  B.  Oo.,  4  Houst.,  572.  Here  it  is,  in  its  original  char- 
acter, in  the  nature  of  an  ea;  parte  proceeding  in  rem  to  judgment 
of  condemnation  against  the  property  bound  by  the  foreign  attach- 
ment; for,  while  it  continues  such,  there  is  no  appearance  of  the 
defendant,  no  defense  whatever  pleaded,  no  issue  joined,  and  no 
trial  had.  If  the  defendant  in  sifch  a  writ  voluntarily  appears  in 
court,  and  gives  security  in  the  form,  and  within  the  time,  pre- 
scribed by  law,  the  attachment  is  dissolved,  is  funotua  officio,  has 
performed  its  office,  and  is  at  an  end  for  all  the  purposes  of  the 
case  in  which  it  was  issued ;  for  the  proceeding  then  becomes  an 
action  in  personam,  and  assumes  all  the  qualities  and  characteristics 
of  Ach  an  action,  and  is  to  be  prosecuted  and  conducted  in  all  re- 
spects the  same  as  if  the  defendant  had  been  served  with  original 
process  in  it.  Wells  v.  Bhreve^s  Adm'r.,  2  Houst.,  370,  (per  Hous- 
ton,  J.)  But,  under  our  statutory  provisions,  it  is  plain  that,  if  no 
property  has  been  attached  by  the  writ,  there  can  be  no  attachment 
to  dissolve,  no  security  given,  no  appearance  by  the  defendant,  no 
action  in  personam,  and,  consequently,  for  want  of  jurisdiction,  no 
judgment  in  personam.  Nor  can  there  be  a  judgment  in  rem  for 
a  like  reason.  Upon  the  return  of  nulla  bona  upon  the  writ 
of  attachment  in  the  case  before  us,  the  suit  was  at  an  end,  and  the 
court  had  no  authority  to  proceed  further.  Thereafter  the  case  was 
coram  non  judice.  Cooper  v.  Reynolds,  10  Wall.,  308.  Nor  will 
the  record  in  this  case  permit,  much  less  warrant,  any  ^presumption 
that  in  some  way  the  defendant  might  have  been  brought  into 
court,  or  voluntarily  appeared  in  this  suit  before  said  judgment  was 
rendered  therein,  in  response  to  a  summons  or  other  process  than 
the  writ  of  attachment.  The  statute  'contains  no  provision  or  au- 
thority for  any  such  dual  process,  and  the  record  utterly  fails  to 
show  that  any  such  was  issued,  or  that  the  defendant  appeared  at 
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all  in  said  suit  at  any  time.  The  record  shows  but  one  sttit  only, 
and  that  it  was  instituted  by  foreign  attachment  alone^  and  upon  an 
afiSdavit  that  the  defendant  then  resided  out  of  the  State.  This 
affidavit  shows  that  the  attachment  was  not  issued  after  a  return 
of  non  est  to  a  summons  or  capias  previously  issued  in  the  case. 
It  must  therefore  be  presumed  that  the  defendant  could  not  and 
did  not  appear  in  the  action  in  which  said  judgment  was  rendered. 
While  the  presumption  in  favor  of  the  proceedings  of  courts  of 
record  is  indulged  in  relation  to  those  jurisdictional  matters  con- 
cerning which  the  judgment  roll  is  silent^  yet  no  presumptions  in 
support  of  the  judgment  are  to  be  allowed  in  opposition  to  any 
statement  contained  in  the  record.  When,  therefore,  the  record 
shows  that  certain  steps  were  taken  to  procure  jurisdiction,  and  the 
law  does  not  consider  those  steps  sufficient,  the  judgment  will  be 
regarded  as  void  for  want  of  jurisdiction.  Freem.  Judgm.^  §  125 ; 
Qalpin  v.  Page,  18  Wall.,  350 ;  SetUemier  v.  SvUivan,  97  Uf  S., 
444. 

We  must  therefore  conclude,  in  view  of  the  l^al  principles 
and  authorities  heretofore  referred  to,  that  want  of  jurisdiction  is 
manifest  upon  inspection  of  the  record  produced  in  this  cause ;  that 
for  this  reason  the  original  judgment  was  an  absolute  nullity,  either 
as  a  judgment  in  rem  or  in  pers(mam;  that  it  could  not  be  the 
basis  of  a  valid  execution  or  other  proceeding  for  its  enforcement ; 
and  that  want  of  jurisdiction  manifest  upon  inspection  of  the  record 
of  the  judgment  of  a  domestic  court  of  general  jurisdiction  is  a 
proper  defense  to  sdre  facias  or  other  kindred  proceeding  for  re- 
viving and  executing  such  a  judgment,  and  may  be  taken  advan- 
tage of  under  the  plea  of  nrd  del  record. 

But  the  plaintiff  contends  that,  although  this  be  so,  yet  since 
the  record  also  shows  a  scire  fa4sias  on  this  allied  judgment,  a 
service  thereof  upon  the  defendant,  and  a  subsequent  judgment 
against  him  under  said  scire  faeiasy  the  defendant  in  the  present 
and  second  scire  famas  cannot  now  take  advantage  of  the  want  of 
jurisdiction  manifest  upon  inspection  of  the  record  of  the  original 
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judgment.  The  plaintiff  insists  that,  as  the  defendant  had  notice, 
and  the  opportunity  to  appear  and  show  the  want  of  jurisdiction, 
and  the  consequent  nullity  of  the  original  judgment  in  the  first 
sore  Jaeiaa  proceeding,  he  is  now  estopped  from  so  doing.  This 
contention,  however,  rests  upon  the  assumption  that  the  question  of 
the  invalidity  of  said  judgment  for  want  of  jurisdiction  was  passed 
upon  by  this  court  in  the  first  8cire  faeicu  proceeding,  and  decided 
adversely  to  the  record,  and  in  favor  of  the  jurisdiction  of  the 
court  and  the  validity  of  the  original  judgment,  and  that,  there- 
fore, that  question  is  now  res  adjudioaJUi,  But,  even  if  it  could  be 
conceded  that  *the  verity  of  the  record  of  the  original  judgment 
could  be  contradicted  for  this  purpose  by  extrinsic  evidence,  there 
is  nothing  appearing  anywhere  upon  the  entire  record  before  us 
which  warrants  the  conclusion,  or  even  the  inference,  that  this 
court,  in  the  first  scire  facias  proceeding,  either  had  any  evidence 
before  it  disproving  the  want  of  jurisdiction  appearing  on  the  face 
of  the  record,  or  had  found  that  the  court  had,  in  reality,  the  juris- 

\ diction  essential  to  the  validity  of  the  original  judgment  when  it 
was  rendered.  The  record  being  silent  in  this  respect,  but  affirma- 
tively showing  want  of  such  jurisdiction,  it  must  be  presumed  that 
the  court  did  not,  in  rendering  the  scire  facias  judgment,  pass  upon 
the  question  of  jurisdiction,  but  inadvertently  overlooked,  rather 
than  disregarded,  the  record  evidence  of  the  want  thereof,  as  it  also 
must  be  held  to  have  done  in  rendering  the  original  judgment. 
And  this  presumption  is  supported  by  the  fact,  shown  by  the  record 
itself,  that  the  scire  fa4sias  judgment  was  rendered  at  the  return  or 
appearance  term  of  the  writ,  and  upon  an  affidavit  and  abstract  of 
the  original  judgment,  for  want  of  affidavit  of  defense.  This 
plainly  implies,  under  the  practice  here,  that  there  were  no  pleadings 

'  raising,  and  no  proof  determining,  the  question  of  want  of  juris- 
diction. 

The  default  of  the  defendant  to  plead  to  the  scire  jadajs^  and 
show  the  want  of  jurisdiction  apparent  of  record  against  the  orig- 
inal judgment,  cannot  be  held  to  be  such  an  admission  to  the  con- 


Digitized  by  VjOOQIC 


212  SUPERIOR  COURT. 

OPINION  OP    COURT. 

trary^  or  such  a  waiver^  as  will  cure  that  fatal  infirmity  in  the 
judgment  at  the  time  of  its  rendition^  for  the  character  and  status 
of  said  judgment  were  fixed  at  that  time.  If  void  then,  it  could 
have  no  existence  or  force  thereafter.  As  was  said  by  the  court  in 
Pennoyer  r.  N^j  95  U.  S.,  714 :  "  The  judgment,  if  void  when 
rendered,  will  iJways  remain  void.  ♦  *  *  The  validity 
of  every  judgment  depends  upon  the  jurisdiction  of  the  court  be- 
fore it  is  rendered ;  not  upon  what  may  occur  subsequently."  The 
familiar  rule  that  in  a  scire  facias  or  a  like  proceeding  to  revive 
and  enforce  a  judgment  no  defense  can  be  availed  of  which  existed 
anterior  to  the  judgment  is  not  applicable  where  want  of  jurisdic- 
tion appearing  upon  the  record  is  urged  against  the  validity  of  the 
judgment,  as  has  been  shown  upon  the  authority  of  the  cases  already 
cited.  Among  the  cases  expressly  noting  this  exception  to  said  rule 
is  that  of  Sharon  v*  Terry,  18  Sawy.,  387;  36  Fed.  Rep.,  337 
(1888) ;  and  in  principle  it  is  immaterial  whether  such  want  of  jur- 
isdiction be  ui^ed  in  the  first  or  in  a  subsequent  scire  facias  pro- 
ceeding. 

Upon  examination  of  all  the  cases  cited  in  behalf  of  the  plain- 
tifi^  to  (he  contrary,  it  will  be  found  that  in  none  of  them  was  want 
pf  jurisdiction  at  the  rendition  of  the  original  judgment  urged  as  a 
defense  to  the  scire  fadas.  The  proceeding  upon  the  present  alias 
scire  facias  is  not  taken  for  the  purpose  of  reviving  and  obtaining 
execution  of  the  judgment  rendered  on  the  first  scire  frciasy  but  of 
the  original  judgment,  which,  according  to  the  general  current  of 
authority,  is  not  merely  voidable,  but  absolutely  void,  and  cannot 
be  made  the  basis  of  a  valid  execution,  nor  be  revived  for  that  pur- 
pose by  sdre  facias  or  any  other  proceeding  whatsoever.     Hence, 
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as  the  execution  sought  by  the  present  writ  of  scire  fadaa  would^ 
if  issued^  be  invalid  and  prove  nugatory,  it  would  be  absurd  as 
well  as  unlawful  to  award  it.  It  is  therefore  considered  and  ad- 
judged that  the  defendant  have  judgment. 

Paynter,  J.,  concurred.    Combgys,  C.  J.,  did  not  sit,  as  he 
was  counsel  in  the  original  case. 
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Oeobge  F.  Jones  v.  Philip  P.  Carey. 

Ovmer  of  Vicious  Doff — WUjvl  NegUgmce — Damages — Ckm- 
fpribubory  Negligence, 

The  owner  or  barborer  of  a  vicious  dog  which  was  in  the  habit  of  running  out  at  * 
travellers  passing  on  the  highway,  after  he  has  knowledge  of  the  habit  of  such 
dog,  is  guilty  of  wilful  negligence  in  longer  keeping  him  at  laige  and  is  liable 
for  damages  sustained  by  a  traveller  passing  on  the  highway  occasioned  by  the 
dog  running  out  and  frightening  his  horse  ;  and  being  guilty  of  wilful  negli- 
gence he  cannot  set  up  a  plea  of  contributoiy  negligence  on  the  part  of  the 
traveller.  * 

{Sussfx,  AprU jyiSgi.) 

Summons  Case  for  personal  injuries  oocasioned  by  the  fright 
of  a  horse  (driven  by  the  plaintiff)  occasioned  by  a  dog. 

Alfred  P.  Robinson,  for  plaintiff. 

Robert  C.  White,  for  defendant. 

CoMEGYS,  C.  J.  By  the  undisputed  testimony  in  the  case,  the 
plaintiff,  who  is  a  physician,  was  about  ten  o'clock  in  the  morning 
of  the  24th  of  June  last  year,  driving  in  a  vehicle  along  the  high- 
way at  or  near  the  defendant's  house  in  Gumborough  hundred  in 
this  county,  when,  at  about  a  hundred  and  seventy-five  yards  from 
the  house — ^which  had  been  passed  by  him  on  his  way— the  dog  in 
question  suddenly  appeared,  chasing  him  and  barking  and  trying 
to  bite  the  horse's  legs  and  jumping  up  at  his  nose.  This  so  fright- 
ened the  animal  that  he  ran  off,  drew  the  carriage  upon  a  low  fence 
along  the  road,  and  threw  the  plaintiff  out,  occasioning  the  injuries 
he  received,  and  which  he  has  described  to  you.  The  plaintiff  says 
that  at  the  time  the  dog  attacked  his  horse,  he,  the  plaintiff  had 
the  reins  in  one  hand  and  a  package  of  ^gs  in  the  other.  This  is 
the  testimony  of  the  plaintiff  in  his  examination  in  chief  and  his 
cross  examination,  with  respect  to  the  casualty,  and  the  circum- 
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stances  attending  it.  He  then  further  testified  to  the  character  of 
the  dog  as  one  given  to  the  practices  which  had  occasioned  the  in- 
jury complained  of — which  testimony  was  supported  by  that  of 
other  witnesses  speaking  before  you  to  the  same  point.  The  plain- 
tiff also  swore  that  he  had  been  attacked  by  the  same  dog  at  other 
times  and  in  a  similar  manner^  and  that  <  he  had  complained  to  the 
defendant  about  it^  and  insisted  that  he  should  get  rid  of  him^  but 
that  the  defendant  gave  him  no  satisfaction,  or  assurance  upon  that 
point.  It  appears  from  the  language  of  the  defendant  before  you, 
that  he  had  great  affection  for  his  dog,  and  was  loth  to  part  with 
him — which  was  very  natural.  This  testimony — imputing  knowl- 
edge of  the  habits  of  the  d(^  as  a  creature  that  chased  and  attacked 
wayfarers  with  their  teams  upon  the  highway — was  supported  by 
that  of  Mr.  West — who  had  a  dog  given  to  like  practice,  and  who 
before  this  accident,  in  conversing  about  the  habits  of  their  respec- 
tive dogs,  said  to  the  defendant  we  shall  have  to  kill  our  dogs — 
or  words  to  that  effect,  when  the  defendant  replied  that  he  should 
not  shoot  his  dog,  and  that  if  anybody  wanted  him  shot,  he  would 
have  to  shoot  him  himself — or  used  language  of  like  import.  It 
therefore  appears,  if  you  believe  the  testimony  of  the  plaintiff  and 
his  witnesses,  that  the  defendant's  dog  had  the  bad  and  dangerous 
habit  of  attacking  wayfarers  with  their  teams  passing  along  the 
public  road  or  highway,  at  or  about  the  defendant's  premises,  bark- 
ing and  endeavoring  to  bite  the  horses,  or  other  creatures ;  and  also 
by  the  testimony  of  the  plaintiff  and  Mr.  James  A.  Short,  that  the 
defendant  was  aware  of  such  dangerous  disposition  and  practice  on 
the  dog's  part  If  you  believe  this  testimony,  then  you  have  the 
case  of  a  person  keeping  a  vicious  and  dangerous  dog,  with  knowl- 
edge of  the  habit  imputed  to  him  by  witnesses  examined  ip  your 
hearing.  This  is  sufficient  to  support  the  plaintiff's  case  and  en- 
title him  to  your  verdict,  unless  there  be  something  shown  by  the 
testimony  on  the  part  of  the  defendant,  or  the  circumstances  dis- 
closed which  you  think  sufficient,  in  view  of  the  law  in  cases  simi- 
lar in  principle,  to  justify  you  in  withholding  it  from  him,  and  giv- 
ing your  verdict  to  his  opponent. 
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It  seems  to  me  best  that  I  should  now  give  to  you  the  law  ap- 
plicable to  cases  similar  in  their  character  to  that  you  are  trying — 
as  such  law  is  held  by  this  court.  This  case  is  presented 
for  prosecution  as  one  of  negligent  conduct  on  the  part  of  the  de- 
fendant in  keeping  a  dangerous  dog,  and  causing  thereby  a  grievous 
injury  to  the  plaintiff :  it  is  defended  on  the  ground  that  any  in- 
jury received  by  the  plaintiff  on  the  occasion  referred  to,  was  the 
result,  in  fact,  of  his  own  n^ligence  and  want  of  due  care  at  the 
time ;  and  that  if  he  had  then  exercised  the  degree  of  care  which 
his  knowledge  of  the  habits  of  the  defendant's  dog  required  of  him 
as  a  man  of  reasonable  and  ordinary  prudence,  the  mischief  of 
which  he  complains  would  not  have  been  done ;  and  he  points  to 
the  admission  by  the  plaintiff  in  his  testimony  that  he  held,  at  the 
time  of  the  dog's  attack,  the  reins  in  one  hand  and  the  package  of 
eggs  in  the  other — insisting  that  if  he  had  been  mindful  of  the 
danger,  which  he  had  reason  from  experience  to  anticipate,  and  had 
provided  against  it  by  holding  the  reins  by  both  hands,  his  horse 
would  not  have  got  away  from  him,  and  consequently  the  accident 
would  not  have  happened ;  in  other  words,  he  contends  that  this 
prudent  care  required  of  the  plaintiff  not  having  been  observed  by 
him,  the  case  is  in  fact  one  where  contributory  negligence  existed 
on  the  plaintiff's  part,  and  thus  he  is  precluded  from  recovery.  As 
the  defence  rests  mainly  upon  this  plea,  it  is  the  duty  of  the  court 
to  instruct  you.  what  the  term  contributory  negligence,  as  under- 
stood in  law,  is ;  it  will  be  for  you,  then,  with  such  explanation  of 
its  meaning,  to  say  whether  the  plaintiff  was  guilty  of  it,  in  this 
case,  or  not. 

And  first  it  is  well  that  you  should  know  what  the  law  con- 
siders negligence  to  be.  It  is  want  of  proper  care,  under  the  cir- 
cumstanoes  existing  at  the  time  and  calling  for  its  exercise.  That 
makes  it  necessary  to  say,  that  want  of  proper  care  is  the  absence 
of  such  caution  as  a  man  of  common  prudence — that  is  the  average 
man — ^takes  when  it  concerns  him  to  be  vigilant,  sufficiently  to  pro- 
tect himself  from  apparent,  or  suspected  danger.     Applying  these 
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definitions  to  the  case  before  you  as  disclosed  by  the  proof,  then  if 
yon  believe  the  plaintiff,  at  the  time  mentioned,  ^as  not  observing 
the  case  of  himself  which  a  reasonably  prudent  person  would,  if 
sitnated  as  he  was,  have  taken,  he  was  negligent  of  his  duty ;  and 
onder  common  circumstances,  he  would  be  debarred  from  recover- 
ing. On  the  contrary,  if  you  believe  from  the  testimony,  that  upon 
the  occasion  in  proof,  he  was  observing  all  the  ordinary  care,  under 
the  circumstances  shown,  that  a  person  of  ordinary  prudence  and 
circumspection  travelling  upon  a  public  road  or  highway,  ought  to 
have  taken,  then  he  was  not  guilty  of  any  want  of  such  care.  It 
is,  however,  to  be  understood,  generally,  that  the  degree  of  care  to  be 
taken  must  always  be  regarded  as  being  proportioned  to  the  risk 
incurred ;  that  is  to  say,  if  the  risk  be  great,  the  caution  should 
correspondingly  increase  with  it.  This  is  good  sense,  as  well  as 
Jaw.  It  is  also  to  be  taken  into  account,  in  this  case,  that  it  is  tes- 
tified to  by  the  plaintiff  that  he  had  passed  by  the  house,  where  the 
the  dog  was  kept,  a  distance  of  about  one  hundred  and  fifty  yards 
by  the  road,  and  seventy-five  in  a  straight  line  from  the  building — 
which  we  may  take  as  the  point  of  danger.  Having  thus  driven 
by  that  point,  was  the  fact  that  he  held  the  reins  by  one  hand  only, 
an  act  of  n^ligence ;  in  other  words  would  a  person  of  ordinary 
prudence  have  done  more?  If  not,  then  he  was  guilty  of  no  negli- 
gence at  all,  especially  if  you  believe  his  statement,  that  he  had  no 
warning  of  the  approach  of  the  dog  until  he  ran  up  behind  and  at- 
tacked the  horse.  If  the  latter  view,  the  plaintiff  was  not  negli- 
gent, and  of  course  did,  nor  omit  to  do  anything  which  promoted,  or 
occasioned  the  casualty  :  he  contributed  nothingon  his  part  to  bring 
it  about.  Contributory  negligence  is  taking  such  part  in  an  act  of 
injury  to  person  or  property,  either  by  action  or  omission  to  act 
when  required  by  common  prudence  to  act,  as  is  a  cause  of  result- 
ant mischief.  But  it  must  be  what  the  law  calls  the  proximate 
cause  of  it ;  that  is,  that  it  produced  it.  If  it  did  not,  then,  if  the 
plaintiff's  n^ligent  act  was  the  remote,  or  non-producing  and  not 
the  efficient  cause,  operating  at  the  time,  or  then  existing,  it  was 
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only  a  remote  caase  of  the  troable^  and  does  not  bar  him  of  his 
claim  to  a  verdict.-  Under  ordinary  circumstances,  we  should  put 
it  to  yon  to  say,  whether  the  plaintiff  in  this  case  was  n^ligent  of 
his  duty  in  driving  along  the  public  road,  and  that  such  negligence 
was,  or  was  not,  the  promoting  cause,  or  one  of  the  promoting 
causes  of  the  difficulty,  and  that  if  you  should  find  that  it  was, 
that  you  should  deny-  him  your  verdict ;  but  here  are  circumstances 
which  call  for  different  instruction,  which  we  now  proceed  to  give, 
as  applicable  to  certain  cases  of  claims  for  damages  from  alleged 
negligence. 

While  it  is  perfectly  true,  as  has  often  been  announced  from 
this  bench  that  if  it  be  shown,  in  the  progress  of  a  trial,  by  credi- 
ble testimony,  that  the  plaintiff  in  a  suit  for  damages  against  a  de- 
fendant for  n^ligence  alleged  on  such  defendant's  part,  cannot  re- 
cover, if  the  plaintiff 's  own  n^ligence,  where  such  was  in  proof, 
was  a  direct,  promoting,  and  not  remote  course  of  the  trouble,  yet 
there  are  cases,  and  this,  if  you  are  satisfied  with  the  plaintiff's 
proof,  seems  to  be  one  of  them,  where,  notwithstanding  want  of 
ordinary  diligence  on  a  plaintiff's  part,  if  such  exist,  he  may  still 
recover,  and  the  rule  of  contributory  negligence Moes  not  apply,  if 
the  negligent  misconduct  of  a  defendant  is  of  such  a  character  as 
to  be  deemed  mttfvl.  In  case  of  willful  misbehavior  on  a  defend- 
ant's part — willful  neglect  of  an  obvious  duty — such  recklessness 
of  consequences,  if  dangerous  consequences  were  reasonably  to  be 
apprehended  from  such  n^lect,  must  be  taken  to  have  been  present 
in  the  mind  of  a  defendant,  and  are  to  be  treated  as  willful  negli- 
gence on  a  defendant's  part,  depriving  him  of  the  plea  that  he  is 
not  to  be  fixed  with  a  verdict  against  him,  because  the  plaintiff  was 
not  using  all  the  care  of  himself  he  ought  to  have  done.  That 
plea  will  not  excuse  him.  His  willful  neglect  of  duty  is  in  the 
nature  of  intentional  misconduct,  and  where  such  exists,  it  is  no  ex- 
cuse that  the  other  side  was  in  fault  also.  This  law  will  be  found 
in  the  l)ooks  that  treat  of  contributory  negligence,  and  no  special 
reference  need  be  made  to  them.  I  refer  particularly  to  the  valua- 
ble work  of  Beach. 
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The  defendant  bas  offered  proof  on  his  part;  which,  if  true, 
would  have  a  tendency  to  say  that  some  other  dog  must  have  been 
the  actor  on  the  occasion ;  but  you  will  weigh  it,  in  connection  with 
the  positive  proof  on  the  plaintiff's  part,  that  it  was  the  dog  of 
the  defendant,  and  no  other,  that  ran  at  his  horse;  and  his  habit 
of  doing  so,  has,  as  I  have  heretofore  pointed  out,  been  shown  to 
be  of  the  mischievous  character  displayed  on.  the  occasion  of  the 
24th  of  June  last.  And  then  the  plea  is  made  that  the  defendant 
gave  away  his  dog,  and  that  he  did  not  belong  to  him  when  the 
plaintiff  was  injured.  But  you  will  not  forget  that  he  gave  him,  if 
he  did  so  at  all,  to  the  person  living  only  a  mile  and  a  half  from 
his  old  home.  Was  such  a  gift  to  get  rid  of  the  dog  ?  or  was  it 
otherwise  ?  Owners  of  dogs,  or  those  who  harbor  or  permit  them 
to  stay  about  their  premises,  are  answerable  for  all  their  misconduct 
resulting  from  bad  habits,  wher^  such  dogs  are  known  by  their 
owners,  or  harborers,  as  having  them ;  and  though  this  is  the  first 
case  calling  for  treatment  of  that  topic,  yet  the  law  about  keeping 
vicious,  or  mischievous  dogs,  has  always  been  known  to  our  people^ 
and  none  can  plead  ignorance  to  it.  There  is  no  greater,  or  more 
dangerous,  nuisance,  than  the  keeping,  or  harboring,  about  one's 
house,  or  upon  his  premises,  of  a  dog  with  the  bad  habit  of  run- 
ning out  upon  the  highway  and  attacking  people  who,  upon  their 
lawful  occasions,  are  travelling  along  the  public  roads  and  highways 
of  the  county  or  State.  And  as  people  have  a  perfect  right  to  use 
such  thoroughfares  at  pleasure,  and  as  no  one  has  the  right  to  inter- 
fere with  that  privilege,  no  such  interference  is  to  be  expected  or 
provided  against;  and  therefore  while  positive  negligence  in  pur- 
suing such  travel  is  not  to  be  encouraged,  at  the  same  time  only  or- 
dinary care,  that  is  such  as  other  people  take,  is  to  be  required  of 
any  wayfarer  in  going  his  journey. 

The  result  of  all  this  is — ^that  if  you  believe  the  testimony 
offered  to  you  by  the  plaintiff  to  be  true  as  to  the  cause  of  the  ac- 
cident, and  that  the  defendant  knew  of  the  bad  habit  of  hid  dog  in 
running  out  at  wayfarers  and  their  teams  passing  along  the  high- 
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way  at  or  about  hi^  premises^  he  is  without  any  defence  before  yea 
— his  knowledge  of  the  habit  of  his  dog^  and  refused  to  get  rid  of 
him  in  some  efficient  way^  and  still  keeping  him,  or  allowing  him 
to  be  upon  his  premises  to  the  time  of  the  accident,  being  in  efiect 
willful  negligence^  which,  when  it  exists,  is  not  excused  or  palliated 
by  any  negligence  merely  on  the  part  of  a  plaintift.  In  other 
words,  contributory  n^Iigence  is  no  defence  where  the  n^ligence 
of  the  defendant  is  willful — as  it  is  to  be  considered  here  if  you 
believe  the  plaintiff's  proof  and  that  of  his  witnesses.  In  fact  such 
proof,  as  to  the  accident  and  its  circumstances,  is  not  gainsayed  by 
any  proof  on  the  defendant's  part — his  real  and  chief  defence  being 
neglect  on  the  part  of  the  defendant,  which  we  have  pointed  out 
to  you,  does  not  avail,  where  the  negligence  on  the  defendant's  part 
is  willful. 


Verdict  for  the  plaintiff^ 
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Demise  of  Chables  H.  Pbettymah  v.  William  Conaway^ 
tenant  in  possession. 

Deed — Evidence — Presumptwn  of  death. 

A  party  setting  np  the  death  of  another  must  show  that  he  is  dead  in  fact,  or  that  a 
reasonable  effort  has  been  made  and  without  success,  to  ascertain  whether  he  is 
dead.  After  seven  years  without  intelligence  concerning  the  person  the  pre> 
sumption  of  life  ceases. 

A  deed,  made  by  one  of  the  devisees  of  an  estate  tail  with  remainder  over  to  the  sur- 
vivor, evidencing  an  intent  to  convey  to  the  grantee  all  the  estate  of  the  grantor 
but  not  using  the  necessary  terms  for  a  fee  simple,  will  be  held  to  convey  an 
estate  for  the  life  of  the  grantee,  that  being  the  most  beneficial  estate  to  him. 
{Sussex,  April,  i8gi.) 

Ejectment  for  the  undivided  two-thirds  of  about  two  hun- 
dred acres  of  land  in  Dagsboro  hundred. 

a  W.  OuUen,  for  plaintiff. 

A.  P.  BMTison  and  WiQiam  H.  Botfce,  for  defendant. 

CoMEGYS^  C.  J.,  charging  the  Jury  : 

Objection  being  made  to  the  right  to  sue  of  the  plaintiff's 
lessor,  it  is  necessary  first  to  consider  and  dispose  of  it.  This  de- 
pends upon  a  question  of  fact  for  the  jury.  Supposing  him  to- 
have  such  right,  the  question  is  whether  the  right  to  recover  is  not 
barred  by  the  act  of  limitations. 

John  Prettyman,  a  citizen  of  Sussex  County,  died  in  the  year 
1831,  having  first  duly  made  and  published  his  last  will  and  testa- 
ment, which  after  his  death  was  proved  and  allowed  according  to 
law.  Said  will  is  without  date,  but  was  allowed  by  the  register  on 
the  20th  day  of  December,  1831 ;  and  is  in  the  following  words : 

In  the  name  of  God,  Amen.  I,  John  Prettyman,  of  Sussex 
county  and  State  of  Delaware,  being  sick  and  weak  in  body,  but  of 
sound  mind,  memory  and  understanding  (praised  be  God  for  it) 


Digitized  by  VjOOQIC 


222  SUPERIOR  COURT. 


OPINION  OP  COUBT. 


aud  considering  the  certainty  of  death,  and  the  uncertainty  of  the 
time  thereof,  and  to  the  end  I  may  be  better  prepared  to  leave  this 
world  whenever  it  shall  please  God  to  call  me  hence,  do  therefore  make 
and  declare  ih\B  my  last  will  and  testament  in  manner  following, 
that  is  to  say,  first  and  principally  I  commend  my  sonl  into  the 
hands  of  Almighty  God,  my  creator,  hoping  for  free  pardon  and 
remission  of  all  my  sin,  and  to  enjoy  everlasting  happiness  in  the 
Heavenly  Kingdom,  through  Jesus  Christ  my  Savior,  and  as  to 
such  worldly  estate  wherewith  it  has  pleased  God  entrust  me,  I  dis- 
pose of  the  same  as  follows,  viz. : 

I  will  to  my  wife  Lurana  one  dollar  and  no  more  of  my 
estate. 

Secondly,  I  will  to  my  eldest  son  Philip  one  shilling  and  no 
more  of  my  estate. 

Thirdly,  I  will  to  my  son  Nehemiah  one  shilling  and  no  more 
of  my  estate. 

Fourthly,  I  will  to  my  son  William  the  farm  lying  on  the 
east  side  of  the  county  road  leading  from  the  head  of  Nanticoke 
river  to  Dagsborough,  b^inning  at  a  marked  white  oak  corner 
standing  near  a  causeway  on  said  road,  thence  with  said  road  up  to 
John  Roger's  line,  and  from  thence  to  a  corner  post  standing  on  the 
east  side  of  said  plantation  near  Roger's  fence,  and  from  thence 
west  to  white  oak  boundra,  and  from  said  boundra  east  to  a  maple 
standing  in  the  swamp  next  to  Warren  Prettyman's  land,  and  from 
thence  west  to  a  maple  standing  in  said  swamp  near  round  hole,  and 
from  said  maple  nearly  a  south  course  to  the  white  oak  corner,  the 
place  of  beginning,  thence  the  same  course  and  twenty  perches 
across  the  county  road. 

I  will  to  my  son  Thomas  all  my  lands  lying  on  the  south 
side  of  said  county  road,  beginning  at  the  said  marked  white  oak 
standing  on  said  County  road,  and  thence  running  twenty  perches 
nearly  a  south  course,  and  from  thence  with  a  straight  line  across 
my  home  plantation  to  a  gum  corner  standing  in  the  swamp,  next 
to  Dixon  Harris'  land. 
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I  will  to  my  son  John  all  mj  land  lying  on  the  north  side 
of  the  County  road^  be^j^inning  at  the  said  marked  white  oak,  and 
thence  with  the  said  road  west  except  one  acre,  where  my  garden 
now  stands/which  I  will  to  my  son  Cornelius. 

I  will  to  fny  son  Cornelius  all  my  home  plantation  lying  on 
the  south  side  of  said  County  road  up  to  my  son  Thomas'  line,  and 
now  my  will  and  meaning  is  that  if  in  case  any  of  my  sons,  Wil- 
liam, Thomas,  John  and  Cornelius  dies  without  a  lawful  heir,  that 
the  land  or  lands  of  him  or  them  so  dying  shall  be  divided  among 
the  survivor  or  survivors  of  them,  each  to  share  and  share  alike. 

I  will  to  my  eldest  daughter  Levinah  Jones  one  shilling  and 
no  more  of  my  estate. 

I  will  to  my  two  daughters  Rhodah  and  Comfort,  one  hun- 
dred dollars  each,  to  be  paid  by  my  four  sons,  William,  Thomas^ 
John  and  Cornelius,  each  of  them  to  pay  fifty  dollars  to  the  said 
Rhodah  and  Comfort,  when  they  shall  arrive  at  the  age  of  twenty- 
one  years. 

I  will  all  my  moveable  estate  to  be  sold,  and  after  paying  out 
of  it  all  my  just  debts,  then  my  will  and  meaning  is  that  the 
balance  of  it  be  divided  equally  among  my  six  children,  William, 
Thomas,  John,  Cornelius,  Rhodah  and  Comfort,  each  to  share  and 
share  alike,  and  I  leave  my  two  sons  William  and  Thomas,  my 
administrators. 

« 

John  Pbbttyman.    [seal.] 

Signed,  sealed  in  the  presence  of  us. 
Robert  Babr, 

her 
Susanna  x  Pipeb, 

mark. 
Nathaniel  P.  Habbib. 

The  devisees  of  the  testator  were  all  living  at  his  death. 
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Sinoe  that  time  it  is  agreed  that  three  of  the  foar  sons — who  alone 
were  devisees  of  the  real  property — ^have  departed  this  life,  viz  ; 
William,  aboat  the  year  1878,  in  the  West;  John  in  1884;  and 
Cornelius  in  1889.  The  lessor  of  the  plaintiff  is  one  of  the  chil- 
dren and  heirs  at  law  of  Cornelius,  and  asserts  that  his  uncle 
Thomas  has  also  departed  this  life  and  without  leaving  any  issue, 
and  intestate.  The  brothers  William  and  John  respectively  left 
issue.  The  suit  is  brought  by  the  plaintiff ^s  lessor  to  recover  his 
share  of  the  real  estate  demised  by  the  testator  to  his  said  son 
Thomas,  or  rather  to  that  portions  of  it  comprising  about  five  acres 
which  said  Thomas  conveyed  in  the  year  1874  to  one  John  Refers 
who  in  his  turn  sold  it  unto  one  Hiram  S.  Short,  as  whose  property 
along  with  other  realty  it  was  sold  by  the  Sheriff  then  of  the  county 
of  Sussex,  and  purchased  by  the  tenant  in  possession  and  defendant 
in  this  suit — John  W.  Short.  It  has  been  sufficiently  shown  that 
Rogers  and  Shorts  have  all  had  uninterrupted  possession  of  the 
land  under  their  several  purchases,  since  the  deed  from  Thomas 
Pretty  man  to  Rodgers  in  1834.,  It  is  agreed  between  the  counsel 
for  the  parties  on  both  sides  that  the  estates  devised  by  the  testator^ 
John  Prettyman,  to  each  of  his  sons  are  estates  tail,  with  a  contin- 
gent remainder  over  to  the  survivor  or  survivors  of  them  in  case 
of  the  death  of  one  or  more  of  them  without  lawful  issue — ^that  is 
child  or  children,  or  the  issue  of  such,  at  the  time  of  his  death. 
There  is  proof  before  the  jury,  of  the  sufficiency  of  which,  for  that 
purpose  it  is  for  the  jury  to  decide  that  Thomas  never  had  any 
children  though  he  was  married — bis  wife  having  lefl  him  and 
gone  off  with  some  one  else  many  years  before  the  time  when  his 
family  last  had  any  knowledge  of  him.  It  appears  by  the  proof 
that  he  went  out  West  many  years  ago,  but  returned  to  Delaware 
about  twelve  years  or  more  past,  and  lived  here  without  family  for 
two  or  three  years,  when  he  annunced  his  purpose  to  go  West 
again,  and  this  time  to  Oregon.  Afler  he  left  he  was  heard  from 
at  Hamburg,  Iowa — where  one  of  his  sisters  corresponded  with 
him,  and  it  was  kept  up  for  two  years  or  more  when  all  communi 
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cation  with  him  ceased,  as  he  made  do  reply  to  the  letters  mailed 
to  him.  Correspondence  was  then  had  with  the  postmaster  at  Port- 
land, the  capital  of  Oregon,  with  a  view  to  ascertain  if  he  could 
be  found  there,  or  any  tidings  could  be  had  of  him.  The  answers 
oi  the  postmaster  are  in  evidence  before  you,  and  by  them  there 
appears  to  have  been  no  kn  owledge  by  the  postmaster  of  any  such 
person  as  Thomas  Prettyman.  It  then  became  understood  in  the 
Prettyman  family  and  believed,  that  the  said  Thomas  was  dead, 
and  such  belief  obtains  in  it  now.  This  state  of  things  was  proved 
before  the  jury  by  members  of  the  family.  On  the  7th  day  of 
April,  1890,  this  action  was  brought  by  the  plaintiff' 's  lessor  to 
recover  what  he  claims  to  be  his  share,  as  one  of  the  children  of  his 
father  Cornelius  Prettyman,  one  of  the  four  sons  and  devisees  aforesaid 
of  the  testator  John  Pretty  man  aforesaid,  of  the  tract  of  five  acres,  part 
of  the  land  devised  to  Thomas  by  his  father,  and  which  part  was  sold 
by  Rogers  to  Hiram  W.  Short  and  is  now  held  by  the  tenant  in 
possession  John  W.  Short,  above  set  forth — which  share  the  said 
lessor,  alleges  is  two  equal  undivided  third  parts  of  that  small  tract. 
It  is  not  denied  by  the  defendant  that  said  share  is  the  proper 
one,  provided  the  claimant  is  entitled  to  recover  anything  whatever 
in  this  action — which  the  defendant  denies.  Such  denial  is  put 
upon  two  grounds.  The  first  is  that  there  is  no  sufficient  proof 
before  the  jury  to  justify  them  in  determining  that  Thomas  Pretty- 
man is  dead  at  all :  and  second,  that  if  he  be  dead,  or  is  so  to  be 
considered,  then  the  plaintiff"  is  barred  by  the  act  of  limitations 
taking  away  the  right  of  entry  after  the  lapse  of  twenty  years  from 
the  time  when  such  right  first  accru^,  which  was  at  the  death  of 
John  Rodgers,  who,  as  the  defendant  contends,  acquired  only  an 
estate  for  his  own  life  by  the  deed  to  him  from  Thomas  Prettyman. 
It  is  not  disputed  by  the  plaintiff*  that  such  deed  did  only  convey 
a  life  estate,  but  he  contends  that  the  estate  conveyed  was  for  the 
grantor's  own  life,  and  not  for  that  of  the  grantee.  The  difference 
is  this — that  upon  the  defendant's  contention  there  would  be  sup- 
port for  the  plea  of  the  act,  as  the  death  of  John  Rodgers  took 
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place  by  the  proof,  so  far  back  as  1861 ;  whereas  apon  that  of  the 
plaintiff — ^that  the  deed  by  Thomas  Prettyman  to  John  Rodgers 
operated  an  estate  for  the  grantors  own  life,  there  would  be  none,  it 
appearing  as  he  contends  he  has  shown  to  the  jury,  that  Thomas 
was  alive  within  the  statutory  period — that  is,  within  twelve  or 
fifteen  years.  This  disagreement  raises  a  question  of  law,  which 
we  are  called  upon  to  instruct  you  about.  The  deed  from  Thomas 
to  John  Rodgers  which  is  in  proof  before  you,  was  intended  we 
doubt  not  to  transfer  from  the  grantor  and  his  wife  who  united 
with  him  in  it,  all  their  right  and  title  not  only  to  the  land  men- 
tioned in  it  (of  which  two  small  parcels  of  five  acres  and  odd 
parches,  the  subject  matter  of  this  suit  is  part)  but  also  all  which 
might  come  to  him  in  the  parcels  of  land  devised  by  his  father  to 
his  brothers,  contingent  upon  the  death  of  any  of  them  without 
leaving  a  lawful  descendant.  The  language  of  the  deed,  as  we 
think,  shows  this  conclusively :  but  on  account  of  the  ignorance  of 
the  draughtman  of  the  necessity  of  using  apt  words  for  that  pur- 
pose, thejr  object  was  defeated  entirely ;  and  the  scope  and  effect  of 
the  deed  were  only  to  transfer  a  bare  freehold  interest,  that  is  an 
estate  for  life.  For  which  life,  that  of  Thomas,  or  that  of  Rodgers, 
is  the  question — the  right  to  maintain  this  suit  (if  it  be  good  other- 
wise) depending  upon  it.  We  have  said  to  you  that  we  think  the 
object  of  the  grantors  was  to  convey  to  Rodgers,  whatever  they 
could  vest  in  him  by  a  deed.  Now  as  this  right  which  Thomas 
derived  from  his  father's  will,  was  an  estate  tail,  they  had  power, 
by  the  law  of  this  State,  to  convert  that  limited  estate  into  an  ab- 
solute one  by  a  fee-simple  deed,  duly  acknowledged  and  recorded 
according  to  the  statute :  but  the  ignorance  of  the  draughtsman  of 
which  we  have  spoken,  did  not  enable  him  to  use  fit  language  for 
that  purpose.  It  is  a  rule  of  law,  of  long  standing,  that  no  fee  can 
be  created  by  a  deed  without  the  use  of  the  word  heirs  as  a  word  of 
limitation.  I  speak  in  general  terms.  Such  term  is  not  used  in 
this  deed ;  and  therefore,  as  both  sides  admit,  no  estate  beyond  a 
life  term   passed  by  it.    To  repeat — ^for  which  life?    We  have 
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pointed  out  to  you  the  evident  object  the  grantors'  had^  as  we  think, 
to  part  with  all  sach  interest  in  the  land  as  they  might  pass  by 
deed.  They  had  no  power,  by  the  instrument  they  ignorantly  used 
however,  to  give  more  than  a  life  estate.  To  determine  which  the 
grantee  had  a  right  to  claim,  is  to  be  decided  by  the  consideration — 
which  was  best,  under  the  circumstances,  for  him  to  have.  All  the 
grantors  could  transfer  to  him  by  their  deed  delivered  to  him,  was 
an  estate  for  the  life  of  Thomas  Prettyman.  It  is  true,  if  they  had 
so  expressed  themselves  in  the  deed,  they  might  have  indicated  a 
purpose  to  <;»nvey  to  Rodgers  an  estate  for  his  life ;  but  such 
estate  could  not  endure  beyond  the  life  of  Thomas,  unless  a 
different  form  of  conveyance  had  been  adopted  for  that 
purpose:  whereas  if  Rodgers  should  die,  leaving  Thomas,  the 
life  estate  would  continue,  and  by  our  statute  would  be  part  of  the 
assets  of  the  estate  of  Rodger's  to  be  included  in  the  inventory  of 
his  executor  or  administrator.  As  therefore  a  grant  of  estate  to 
Rodgers  for  his  own  life  could  not  avail  beyond  that  life,  whereas, 
a  grant  for  the  life  of  the  grantor  might,  the  latter  would  be  more 
valuable  than  the  former.  In  the  absence  of  any  language  fixing 
the  duration  of  the  term,  and  of  the  existence  of  the  rule  that  a 
deed  is  to  be  taken  most  strongly  against  the  grantor — that  is  him 
making  it— ^the  better  estate,  where  there  is  nothing  to  the  contrary, 
will  pass ;  in  this  case  an  estate  for  the  life  of  Thomas  Prettyman. 
This  result  is  not  only,  as  we  think,  the  true  exposition  of  the 
law  in  relation  to  grants  without  words  of  legal  limitation,  as  to 
the  case  here,  but  is  greatly  supported  by  the  before  expressed  evi- 
dent purpose  of  the  grantors,  by  their  deed,  to  convey  all  they 
could.  We  therefore  instruct  you  gentlemen  of  the  jury,  that  the 
deed  from  Thomas  Prettyman  and  wife  to  John  Rodgers  conveyed 
to  him  ian  estate  in  the  land  embraced  in  it  for  the  life  of  said 
Thomas ;  and  therefore,  as  the  right  to  sue  for  it  could  not  accrue 
until  the  death  of  Thomas  without  issue,  which  death  is  to  be 
claimed  by  the  plaintiff  did  not  happen  until  within  the  last  fifteen 
years,  the  plea  of  the  act  of  limitations  will  not  avail  the  defendant- 
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But  the  plaintiff  cannot  recover  in  this  action  unless  you  are  of 
opinion,  from  the  testimony  in  the  case,  that  Thomas  Prettyman  is 
dead;  and  that  he  left  no  descendants — that  is  issue — tb  survive 
him.  The  rule  is,  ^^  that  where  a  person  is  once  shown  to  have 
been  living,  the  burden  of  proof  lies  upon  the  party  who  asserts  his 
death.  But  after  seven  years,  without  intelligence  concerning  tlie 
person^  the  presumption  of  life  ceases,  and  the  burden  of  proof  is 
devolved  on  the  other  party.''  Oreenleaf  on  Ev,j  Vol.  1,  Sec.  41. 
It  has  been  asserted  by  the  testimony  of  the  witness  Nutter  Marvel, 
that  Thomas'  wife  left  him  and  went  off  ^ith  another  man,  and 
that  he,  himself,  went  out  to  the  West  where  the  witness  corresponded 
with  him;  that  he  returned  about  15  or  16  years  ago  (others  say 
twelve  or  fifteen  years  ago),  and  there  is  a  general  consensus  of 
statement  by  the  members  of  the  family  who  testified  before  the 
jury,  that  he  remained  in  Delaware  for  two  or  three  years  without 
any  of  the  family  whatever  being  with  him ;  in  fact  it  was  stated 
by  the  witnesses  that  he  was  reputed  in  the  farpily  to  be  unmarried 
and  without  issue.  While  here  he  was  apparently  without  any 
home  or  fixed  place  of  residence  elsewhere — inferrible  from  the  fact 
that  he  was  apparently,  and,  according  to  repute  in  the  family  as 
testified  to  by  members  of  it,  without  any  family  of  his  own.  Now 
in  such  cases,  the  rule  is  this — that  where  a  person  has  either  no 
fixed  place  of  residence,  or  has  two  homes,  and  the  scale  is  almost 
even  balanced  between  them,  the  legal  presumption  is  in  favor  of 
what  is  called  the  domicil  of  origin^  by  which  is  meant  not  the 
place  where  he  may  chance  to  have  been  born,  but  the  home  of  his 
parents.  Taylor  on  Ev.,  Vol.  1,  Part  1,  page  227.  In  this  case 
both  the  place  of  the  birth  of  Thomas  and  home  of  his  parents, 
were  in  this  State ;  at  least  that  would  seem  to  result  from  the  proof 
and  circumstances  of  the  case,  though  no  actual  proof  was^made  of 
the  place  of  his  nationality.  But  this  is  not,  under  the  circumstances 
very  material,  nor  at  all  as  important  as  the  fact  of  the  home  of 
his  parents ;  it  was  that  which  gave  him,  if  you  think  the  proof  of 
double  residence  or  two  homes,  almost  evenly  balanced  between 
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tbem,  a  domicil  of  origin  here,  if  you  think  he  resumed  his  prior 
domicil  when  be  came  back  from  the  West  twelve  or  fifteen  years 
ago,  and  remained  here  two  or  three  years,  as  was  testified  before 
you.  Should  you  come  to  the  conclusion^  that  he  had  a  home  here 
which  he  left^  with  the  avowed  purpose  of  going  back  to  the  West^ 
and  to  Or^on^  where  he  had  not  lived  before.  If  you  are  satisfied 
with  the  proof  of  this  fact^  then  such  return  was  not  to  resume  his 
old  home^  but  to  find  a  new  one.  If  this  is  true,  then  he  was  in 
the  situation  of  only  having  one  home,  the  origin  of  domicil, 
going  away  to  obtain  another. 

There  was  then  no  double  homg ;  and  the  proper  place  to  orig- 
inate inquiries  about  him  when  the  correspondence  allied  and  tes- 
tified to  with  his  family,  ceased  was  the  family  home  here,  whence, 
if  you  believe  the  statement  of  the  witnesses  on  that  point,  they 
did  originate,  and  without  success.  After  about  two  or  three  years 
from  the  time  when  he  returned  to  the  West,  no  letters  came  from 
him,  as  was  testified  to  by  the  witnesses ;  nor  did  they  ever  hear 
from  him  any  more.  In  reply  to  letters  addressed  to  the  post- 
master at  Portland,  Oregon,  the  capital  of  that  State,  as  I  have  said 
before,  replies  came  thit  he  had  no  knowledge  of  any  such  person 
as  Thomas  Prettyman,  or  words  to  that  effect.  Now  it  is  for  you 
to  say  whether,  under  the  circumstances,  all  the  inquiry  made  that 
you  think  was  necessary  to  ascertain  whether  Thomas  was  alive  or 
not.  No  rule  has  been  laid  down  upon  the  subject  that  I  have 
seen :  but  of  course,  there  should  be  sufScient  proof  laid  before  this 
jury  by  the  party  claiming  a  right  depending  upon  the  death  of 
another,  to  show  that  he  is  dead  in  fact,  or  that  a  reasonable  effort 
has  been  made  and  without  success,  to  ascertain  whether  he  is  dead 
or  alive.  If  you  are  satisfied,  from  the  proof  before  you,  that 
such  effort  was  made  by  the  family  and  that  nothing  has  been 
heard  from  Thomas  within  seven  years  next  preceding  the  time  of 
bringing  the  suit  in  this  case — the  7th  of  April,  A.  D.,  1890,  thus 
you  are  as  much  warranted  in  treating  Thomas  as  dead,  as  if  you 
had  actual  proof  of  a  witness  who  knew  him  that  he  saw  him  die. 
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Bat  before  you  adopt  the  presumption  of  death,  you  should  be  sat- 
isfied that  all  the  ciroumstances  in  proof  point  to  the  death  of 
Thomas,  and  that  he  has  not  been  living  within  seven  years  before 
the  suit  was  brought.  And  to  give  the  plaintiff  a  right  to  your 
verdict,  if  you  are  not  satisfied  from  the  proof  of  Thomas'  death, 
you  must  also  be  satisfied  that  he  died  without  any  descendants  of 
his  own. 

The  learned  counsel  for  the  defendant  has  called  our  attention 
to  the  fact,  that  there  was  no  proof  made  by  the  plaintiff^  that  any 
letters  alleged  to  have  been  sent  to  Thomas  by  any  member  of  the 
family  and  to  which  it  was  testified  no  Answers  were  ever  received, 
were  returned  to  the  writer  through  the  dead  letter  office  at  Wash- 
ington ;  and  he  insists  that  such  circumstances  justifies  the  infer- 
ence, or  presumption,  that  no  such  letters  were  in  fact  sent^  Now, 
no  evidence  was  furnished  us  by  him  as  to  what  is  the  law  in  rela- 
tion to  dead  letters — he  relying,  perhaps,  upon  the  fact  that  the 
court  is  bound  to  notice  judicially,  without  actual  proof  what  such 
law  is.  It  is  true,  the  court  is  so  bound ;  but  it  can  hardly  be  ex- 
pected to  treat  the  subject  with  proper  intelligence  without  the  law 
and  regulations  under  it  before  us.  But  we  can  say  to  you,  as  of 
any  other  fact  we  are  bound  judiciously  to  take  account  of  and 
which  is  not  actually  shown — that  according  to  our  understanding 
of  the  post  office  law,  letters  received  at  an  office,  addressed  to  a 
party,  who  does  not  call  to  inquire  for  them,. and  who  is  unknown 
at  the  post  office,  are  first  advertised  a  certain  length  of  time,  and 
if  not  called  for  at  the  end  of  such  time,  are  required  to  be  for- 
warded from  the  office  of  the  address  to  the  dead  letter  office  at 
Washington,  where  they  are  opened  with  a  view  of  ascertaining  the 
name  of  the  sender,  to  whom  they  are  to  be  returned.  This  is  a 
general  statement  of  what  we  take  to  be  the  law  of  Congress  upon 
the  subject  of  dead  letters-  But  we  have  also  understood,  that  by 
the  law,  or  regulations  of  the  post  office  department  for  its  admin> 
istration,  this  duty  of  return  of  letters  to  the  sender  does  not  apply 
to  all  such  indiscriminately,  but  to  those  only  which  appear  to  be  of 
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each  importance  that  they  should  be  returned.  If  thej  are  not, 
thej  are  destroyed.  I  have  myself  seen  the  regulations  upon  that 
subject ;  but  they  seemed  to  contain  inconsistent  provisions  with  re- 
spect to  dead  letters,  which  would  require  interpretation  by  the 
practice  under  them  at  the  post  office  department.  We  have  no 
proof  of  what  that  practice  in  &ct  is,  and  we  have  been  furnished 
with  no  suggestion  upon  the  subject.  So  that  we  are,  in  fact,  in  a 
state  of  inability  to  inform  you  what  the  practice  aforesaid  is.  But 
taking  it  to  be,  broadly,  that  such  letters  as  were  here  alleged  to 
have  been  written,  ought  to  have  been  received  back  by  the  writer, 
from  the  dead  letter  office,  there  would  then  be  a  presumption  to 
oppose  to  the  positive  testimony  of  the  sending  of  the  unanswered 
letters  by  the  family — a  very  important  fact,  but  not  conclusive 
against  such  testimony.  It  is  for  you  to  say  whether  a  mere  letter 
from  one  member  of  a  family  to  another,  is,  of  itself,  of  any  special 
importance  to  the  writer  of  it,  so  as  to  make  it  proper  that  it  should 
be  returned  to  him.  In  the  absence  of  proof  upon  that  subject  of 
the  usage,  or  practice  under  the  post  office  1  aw,  you  are  to  decide 
that  point  according  to  your  best  judgment. 

The  proof  in  this  case  is  all  for  you  to  deal  with.  If  after 
weighing  and  considering  it  carefully  you  are  satisfied  the  plaintiff 
has  made  out  his  case  upon  the  testimony,  you  should  give  him 
your  verdict :  otherwise  it  should  be  given  to  the  defendant. 
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Phoenix  Lock  Works  t?.  Capelle  Hardware  Co, 

Sale  of  Goods — Place  of  Delivery — LiabUUy  of  Purchaser — 
Carriers  Liability. 

In  a  sale  of  goods  not  present  at  the  time  of  the  bargain,  the  place  6i  delivery  and 
payment,  there  being  no  agreement  to  the  contrary,  is  the  place  where  the  goods 
are  at  the  time  of  the  sale. 

Where  goods  are  sold  by  sample  and  received  by  the  purchaser  he  must  pay  the  price 
agreed  upon,  without  deduction,  unless  there  be  a  breach  of  express  warranty 
of  them  by  the  vendor. 

The  vendor  of  goods  to  be  delivered  should  send  them  to  the  purchaser  within  a  rea- 
sonable  time  after  the  sale  and  by  some  carrier  which  will  be  most  convenient 
to  the  purchaser,' there  being  no  agreement  to  the  contrary;  and  when  so 
shipped  the  goods  are  legally  delivered  to  the  purchaser  and  the  vendor  thereby 
loses  his  lien  on  the  same  and  the  purchaser  becomes  liable  for  the  price  there- 
of. If  the  purchaser  notifies  the  vendor  before  delivery  to  the  carrier  of  his 
intention  not  to  accept  the  goods  he  becomes  liable  for  damages  for  refusal  to 
accept. 

The  carriers  responsibility  for  safe  carriage  and  delivery  of  goods  is  to  the  consignee 
and  not  to  the  consignor  unless  the  consignor  agreed  to  deliver  them  to  the 
place  of  the  consignee. 

{New  Castle f  May,  i8g I.) 

Action  of  assumpsit  for  merchandise  sold  to  defendant. 
Hoffeeker  &  Hoffecker,  for  plaintiff. 
Benjamin  Nields,  for  defendant. 

CoMEGYS,  C.  J.,  charged  the  jury : 

Where  goods  are  sold  by  sample,  if  those  delivered  are  accord- 
ing to  such  sample,  the  buyer  is  bound  to  accept  them.  If  accepted 
the  sale  is  then  complete  in  all  respects.  If  he  refused  to  accept, 
he  is  liable  to  an  action  for  such  refusal,  in  which  the  seller  is  en- 
titled to  a  verdict  for  damages  for  the  breach  of  the  duty  of  accept- 
ance. 
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In  the  case  of  a  sale  of  goods  not  present  at  the  time  of  the 
bargain^  the  place  of  delivery,  where  there  is  no  stipulation,  agree- 
ment, or  understanding  to  the  contifary,  is  the  place  where  the 
goods  are  at  the  time  of  the  sale ;  and  it  is  there  that  the  buyer 
must  take  and  pay  for  them,  or  make  other  satisfactory  arrange- 
ment with  the  seller  with  respect  to  their  price — ^if  no  terms  in  that 
r^ard  have  been  previously  agreed  upon. 

Where  the  seller  and  buyer  do  not  reside  at  the  same  place, 
and  the  goods  bought  are,  by  contract  between  the  parties,  to  be 
forwarded  to  the  latter  above  named  to  complete  the  sale,  it  is  the 
duty  of  the  former  to  send  them  in  a  reasonable  time,  and  by  some 
one  of  the  ordinary  means  of  transport  (if  there  be  more  than  one) 
that  will  be  convenient  to  the  buyer  and  not  more  expensive  than 
others  of  like  efficiency :  this,  in  the  absence  of  any  agreement,  or 
order  by  the  buyer,  that  they  shall  be  sent  forward  by  any  partic- 
ular means. 

Under  such  circumstances  of  shipment  by  a  seller  to  a  buyer, 
the  goods  are  in  law  delivered  to  the  buyer,  and  are  no  longer  under, 
the  control  of  the  seller,  who,  if  they  have  not  been  paid  for  has 
lost  his  lien  upon  them  for  their  price — which  lien  until  shipment 
he  had.  Under  such  circumstances,  the  seller  has  no  right  of 
action  against  the  carrier  for  default  in  his  duty  of  transportation, 
as  the  goods  ceased  to  be  his,  when  the  carrier  took  charge  of  them ; 
though  if  he  had  advanced  the  freight  to  the  carrier,  he  might  re- 
cover that  back.  The  responsibility  of  the  carrier  is  to  the  buyer 
of  the  goods  (the  consignee),  for  safe  carriage  and  delivery  to  him, 
and  there  is  no  responsibility  in  such  respect  to  the  seller.  It  would 
be  otherwise,  if  any  contract,  express  or  implied,  were  shown,  that  • 
delivery  should  be  made  by  the  seller  to  the  buyer  at  the  latter^s 
place  of  business. 

It  results,  from  the  foregoing,  that  where  the  place  of  delivery 
is,  by  law,  the  place  where  the  goods  are,  when  sold,  any  refusal  to 
accept  the  goods  bought,  must  be  communicated  to  the  seller  before 
he  has  parted  with  their  custody,  and  placed  them  in  the  possession 
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of  a  carrier  for  transportation.  When  this  is  done^  an  action  ac- 
crues to  the  seller  to  recover  damages  against  the  buyer  for  not  ao* 
cepting  goods  sold :  but  unless  it  be  done,  delivery  to  the  carrier,  is 
delivery  to  the  buyer,  and  he  is  liable  for  the  price  i^reed  upon, 
which  may  be  recovered  in  an  action  for  goods  sold  and  delivered. 
In  such  suit,  and  where  the  goods  are  sold  by  sample,  and  exami* 
nation,  the  purchase  is  approval  of  the  goods;  and  no  right  of  de- 
duction, from  the  sale  price  agreed  upon,  exists  in  behalf  of  the 
buyer,  unless  there  be  an  express  warranty  of  them  which  is  broken 
in  which  case,  there  may,  under  a  proper  plea,  be  such  right ;  or 
the  buyer  may  sue  the  seller  for  breach  of  warranty. 


The  jury  disagreed. 
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ToMAs  B.  Smith  v.  Israel  Biding. 

CkmdnMsHon  of  StoMea — Collection  of  Taxes — Powers  of  Ex-- 
Collectors. 

''An  act  in  relation  to  the  Levy  G>urt  of  New  Castle  county/*  passed  April  28,  189 1, 
appointed  a  receiver  of  taxes  and -county  treasurer  for  New  Castle  county  and 
provided  "  that  the  terms  and  powers  of  office  of  the  county  treasurer  and  col- 
lectors of  taxes,  who  had  been  appointed  or  elected  by  the  Levy  Court  of  New 
Castle  county  since  the  first  day  of  February,  1 89 1,  be  and  the  same  are  hereby 
terminated  and  ended,  and  the  said  offices  as  now  fixed  by  law  are  hereby 
.  abolished :  "  Be/d,  that  said  act  did  not  take  from  an  ex-collector  of  taxes  the 
powers  givei^  him  by  previous  statutes  to  collect  for  two  years  after  the  date  of 
his  warrant  all  uncollected  taxes  clue  on  his  duplicate. 
{/une  18 1  i8gi,) 

Case  Stated  reserved  from  the  Superior  Court,  New  Castle 
County. 

Amicable  Action  of  Trespass. 

It  is  hereby  agreed  by  and  between  the  above  named  parties^ 
by  their  respective  attorneys,  as  follows,  to  wit : 

1.  That  the  above  action  be  docketed  as  of  the  May  Term,  A» 
jy.y  1891,  with  the  same  force  and  effect  as  if  a  summons  had  been 
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r^ularly  issued,  served  personally  on  the  defendant  and  duly  so 
returned  and  the  appearance  of  the  defendant  duly  entered. 

2.  That  the  defendant,  Israel  Riding,  was  on  the  twenty-sixth 
<lay  of  February,  A.  D.,  1890,  duly  appointed  by  the  Levy  Court  of 
New  Castle  County,  aforesaid,  collector  of  taxes  for  New  Castle  Hun- 
dred, in  the  county  aforesaid,  and  afterwards,  to  wit,  on  the  third 
day  of  June  in  the  year  last  aforesaid,  he  duly  gave  bond  with 
approved  sureties,  conditioned  for  the  performance  of  the  duties  of 
his  said  office  as  then  required  by  law. 

3.  That  afterwards,  to  wit,  on  the  fourth  day  of  June,  in  the 
year  last  aforesaid  the  said  Levy  Court  caused  to  be  issued  to  the 
said  defendant  as  collector  as  aforesaid,  a  duplicate  of  the  assess- 
ment list  of  said  hundred  transcribed  and  certified  by  the  Clerk  of 
the  Peace  for  said  county  with  a  warrant  thereto  annexed  as  then 
required  by  law^  whereby  he  was  commanded,  among  other  things, 
to  collect  from  the  several  persons  named  in  said  duplicate,  includ- 
ing the  said  plaintiff,  for  their  county  and  poor  taxes  for  the  year 
1890  the  following  rate  per  centum  on  the  amount  of  their  re- 
spective assessments,  and  so  pro  rata,  that  is  to  say,  the  rate  of 
thirty  cents  per  $100  for  the  county  tax,  and  the  rate  of  ten  cents 
per  hundred  dollars  for  the  poor  tax. 

4.  That  the  said  plaintiff  was  assessed  for  the  year  1890  with 
real  estate  of  the  assessed  value  of  twelve  hundred  dollars  as  ap- 
pears in  and  by  said  duplicate,  and  upon  the  issuing  of  the  said 
<luplicate  and  warrant  as  aforesaid  to  the  said  defendant,  collector 
as  aforesaid,  it  became  and  was  his  duty  to  collect  of  the  said  plain- 
tiff for  his  county  and  poor  tax  for  the  year  1890  at  the  rate  afore- 
said the  aggregate  sum  of  four  dollars  and  eighty  cents. 

5.  That  aft«r  receiving  the  said  duplicate  list,  the  said  defen- 
dant gave  public  notice  by  advertisements,  and  attended  for  the 
purpose  of  receiving  taxes,  as  required  by  Section  1  of  Chapter 
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372  of  volume  14  of  the  Laws  of  Delaware ;  and  afterwards,  to 
wity  on  the  first  day  of  May,  A.  D.,  1891,  he  made  personal  de- 
mand upon  the  said  plaintiff  for  the  payment  of  the  said  sum  of 
four  dollars  and  eighty  oents  being  the  amount  of  his  oounty  and 
poor  taxes  as  aforesaid. 

6.  That  the  said  taxes  of  the  said  plaintiff  being  wholly  un- 
paid, the  said  defendant  afterwards,  to  wit,  on  the  fifteenth  day  of 
May,  A.  D.,  1891,  for  the  purpose  of  collecting  the  same  with  costs 
did  seize  and  take  possession  of  certain  personal  property  of  the 
said  plaintiff  to  wit,  one  cow  of  great  value,  to  wit,  of  the  value 
of  twenty  dollars,  he,  the  said  defendant,  claiming  the  right  by  law 
to  levy  and  distrain  upon  the  same  by  virtue  of  the  said  duplicate 
and  warrant. 

7.  That  the  said  plaintiff  claims  that  by  force  and  virtue  of 
the  Act  of  the  Greneral  Assembly  of  the  State  of  Delaware,  en- 
titled "An  Act  in  relation  to  the  Levy  Court  of  New  Castle 
County,"  passed  at  Dover,  April  28,  1891,  all  power  and  authority 
of  the  said  defendant  under  the  said  duplicate  and  warrant  for  the 
collection  of  the  taxes  therein  mentioned  ceased  and  determined 
upon  the  passage  of  said  last  mention^  act ;  and  that  thereafter 
the  said  defendant  had  no  right,  power  or  authority  to  collect  the 
said  taxes  of  the  said  plaintiff  by  the  levy  or  distraint  of  his  said 
property  as  aforesaid. 

8.  That  if  upon  the  facts  above  stated,  the  Court  shall  be  of 
the  opinion  that  the  defendant  on  the  said  fifteenth  day  of  May, 
A.  D.,  1891,  had  the  right  to  levy  and  distrain  as  aforesaid  upon 
the  said  property  for  the  collection  of  the  said  taxes  of  the  plain- 
tiff, judgment  shall  be  entered  for  the  defendant  for  costs ;  but  if 
the  Court  shall  be  of  the  opinion  that  the  said  defendant  had  not 
then  the  right  to  levy  and  distrain  as  aforesaid  upon  the  ^id 
property   for  the  collection  of  said  taxes  of  the  plaintiff,  judg- 
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meat  shall  be  entered  for  the  plaintiff  for  nominal  damages  and 
<x)ets. 

W.  C.  Spruance,  for  the  plaintiff*. 

John  Biggs,  for  defendant. 

Wilmington,  Del.,  June  5, 1891. 

And  now,  to  wit,  this  fifth  day  of  June,  A.  D.,  1891,  the 
foregoing  case  stated  having  been  read  and  filed,  it  is  considered  by 
the  Court  that  the  questions  of  law  therein  contained  ought  to  be 
decided  before  all  the  judges ;  it  is  therefore,  on  the  joint  applica- 
tion of  the  parties  ordered  by  the  Court,  and  they  do  hereby  direct 
that  the  same  shall  be  heard  in  the  Court  of  Errors  and  Appeals, 
at  the  next  term  thereof. 

J.  P.  COMEGYS,  Ch.  J. 

John  W.  Houston,  J. 
Chas.  M.  Cullen,  J. 

W,  C.  SpiiLance,  for  the  plaintiff^: 

I.  Prior  to  April  28th,  1891,  the  date  of  the  passage  of  ihe 
Act,  entitled  "  An  Act  in*  relation  to  the  Levy  Court  of  New 
Castle  County "  the  collection  of  county  and  poor  taxes  of  New 
Castle  County  was  by  law  committed  to  collectors  of  county  taxes. 

The  Levy  Court  was  required,  in  the  month  of  February  in 
every  year,  to  appoint  a  collector  for  each  hundred  and  collection 
district,  who  before  his  appointment  was  complete,  gave  bond  with 
sureties  as  conditioned  for  the  performance  of  the  duties  of  his 
office.     The  term  of  office  was  one  year. 

R.  a,  Ch.  8,  Sec.  19,  Ch.  12,  Sees.  1  and  2 ;  R.  C,  Ch.  8, 
Sec.  18. 

One  of  the  conditions  of  the  collectors  bond  was  that  he  should 
pay  the  taxes  he  was  required  to  collect,  less  allowances  made  to 
him  by  the  Levy  Court,  "  in  the  manner,  and  within  the  times  pre- 
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scribed  by  law,  or  legally  appointed  by  the  Levy  Court     *     *     * 
for  that  purpose." 

R.  C,  Ch.  12,  Sec.  2. 

The  collector  was  required  to  pay  the  county  and  poor  taxes 
in  certain  proportions,  at  certain  specified  dates;  the  residue  of  the 
county  taxes,  after  the  deduction  of  commissions  and  delinquencies, 
being  required  to  be  paid  by  the  first  Tuesday  of  February  next 
after  his  appointment,  and  the  residue  of  the  poor  taxes,  after  the 
deductions  aforesaid,  being  required  to  be  paid  by  December  10th, 
next  after  his  appointment,  subject  to  the  provision  that  the  Levy 
Court  might,  in  their  discretion,  order  payment  of  all,  or  any  of 
said  taxes,  at  an  earlier  day  than  those  appointed  as  aforesaid. 

R.  C,  Ch.  12,  Sees.  7  and  8. 

It  was  the  duty  of  the  collector,  on  the  first  Tuesday  of  Msirch 
next  after  the  date  of  his  warrant,  to  render  to  the  Levy  Court  a 
true  account  of  all  taxes  it  was  his  duty  to  collect,  apd  of  all  pay- 
ments made,  and  of  all  delinquents. 

B.  a,  Ch.  12,  Sec.  10. 

At  the  meeting  in  March  in  every  year  the  Levy  Court  was 
required  to  examine,  adjust  and  settle  the  accounts  of  the  collectors, 
making  all  just  allowances,  and  this  adjustment  and  settlement  was 
declared  to  be  final ;  but  the  Levy  Court  might,  if  deemed  ex- 
pedient, require  other  accounts  of  the  collectors. 

R.  C,  Ch.  12,  Sec.  21. 
.  The  statute  declared  that  •*  A  collector  of  taxes  shall  hold  his 
office  for  the  term  of  one  year,"  (jB.  CI,  Ch.  12,  Sec.  1) — and  there 
was  no  statutory  provision  which  expressly  continued  his  term  or 
powers  of  office  beyond  one  year,  the  provision  that  "  No  collector, 
nor  his  executors  or  administrators  shall  collect  or  receive  any  tax 
after  two  years  from  the  date  of  the  warrant ;  after  that  date  it 
shall  be  extinguished,"  {R.  C,  Ch.  12,  Sec.  18)  was  always  under- 
stood to  imply  that  a  collector  had  the  right  and  power  to  collect 
and  receive  taxes  for  two  years  after  the  date  of  his  warrant. 

The  Act  entitled  "  An  Act  in  relation  to  the  liability  oi  prin- 
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cipal  and  surety  "  passed  March  23,  1877,  (16  Laws  of  Del.,  398) 
is  confirmatory  of  the  right  and  power  of  a  collector  whose  term  of 
office  had  expired  to  collect  taxes  until  the  end  of  two  years  after 
the  date  of  his  warrant. 

This  Act,  among  other  things,  provides,  that  upon  the  petition 
of  the  sureties  of  a  collector  whose  official  term  has  expired,  and 
who  has  not  collected  and  accounted  for  all  the  taxes  committed  to 
him  for  collection,  the  Levy  Court  may  issue  an  order  restraining 
such  late  collector  from  further  collection  of  such  taxes,  and  ap- 
point a  collector  to  collect  the  residue  of  the  taxes  uncollected,  by 
such  late  collector  and  compel  the  delivery  of  the  duplicate  and 
warrant  to  the  person  so  appointed. 

It  is,  however,  difficult  to  see  how  a  collector,  aft;er  his  term  of 
one  year  had  expired,  could  collect  and  receipt  for  taxes  without 
violating  the  provisions  oi  the  Act,  entitled  "  An  Act  in  relation  to 
the  collection  of  taxes  in  this  State,"  passed  April  10,  1873  (ii.  C, 
pg.  90.) 

Section  3  of  said  Act  required  the  Levy  Court  to  procure  a 
seal,  of  a  prescribed  size  and  device^  for  the  use  of  the  collectors  of 
each  hundred  or  collection  district,  and  to  deliver  the  same  to  the 
collector  with  his  duplicate.  The  collector  was  required  to  give 
receipts  for  all  taxes  received  by  him,  and  to  stamp  all  such  receipts 
with  said  seal.  The  collector  was  given  the  custody  of  said  seal 
during  the  term  he  should  remain  in  office,  and  upon  going  out  ^  of 
office,  he  was  required  to  deliver  said  seal  to  the  Levy  Court. 

Section  5  of  said  Act  made  it  a  felony  for  any  person  other 
than  a  collector  to  use  said  seal  upon  any  tax  receipt. 

II.  By  said  Act  of  April  28,  1891,  the  old  system  of  collect- 
ing taxes  of  New  Castle  County  was  annulled,  and  a  wholly  new 
system  substituted. 
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Section  2  of  said  Act  is  as  follows : 

**  That  the  terms  and  powers  of  oflSce  of  the  County  Treasurer 
and  Collectors  of  Taxes,  who  have  been  appointed  or  elected  hj 
Levy  Court  of  New  Castle  County  since  the  first  day  of  February, 
1891,  be  and  the  same  are  hereby  terminated  and  ended,  and  the 
said  offices  as  now  fixed  by  law,  are  hereby  abolished.  And  from 
and  after  the  passage  of  this  Act  the  said  offices  of  County  Treas- 
urer and  Collectors  of  Taxes  of  New  Castle  County  as  now  fixed 
by  law,  are  hereby  declared  to  be  abolished.'' 

By  said  Section  not  only  were  "the  terms  and  powers  of 
office  "  of  the  collectors  appointed  since  February  1,  1891,  termin- 
ated and  ended,  but  said  office  of  collector  was  abolished. 

If  any  doubt  could  exist  as  to  the  effect  of  the  first  clause  of 
said  Section,  it  is  removed  by  the  second  clause  which  declares,  that 
"  from  and  after  the  passage  of  this  Act  the  said  offices  of  County 
Toeasurer  and  Collectors  of  Taxes  of  New  Castle  County  as  now 
fixed  by  law,  are  hereby  declared  to  be  abolished.'' 

No  language  could  more  clearly  express  the  purpose  of  the 
L^islature  to  wholly  and  immediately  abolish  the  offices  of  col- 
lector of  taxes  as  it  theretofore  existed. 

The  said  office  having  been  abolished  by  said  Act,  no  person 
could  thereafter  hold  the  office  or  exercise  any  of  its  powers,  either 
during  the  term  for  which  he  had  been  appointed  or  afterward. 

The  continuing  powers  which  collectors  formerly  possessed  or 
exercised  after  the  expiration  of  their  terms  of  office,  certainly  were 
of  no  higher  character  than  those  which  they  possessed  and  exer- 
cised during  their  terms  of  office,  and  both  were  wholly  annulled 
by  the  abolition  of  the  office  of  collector. 

After  the  passage  of  said  Act  the  only  duty  or  power  of  a 
collector  of  taxes  theretofore  appointed — whether  his  term  of  office 
under  the  old  law  had,  or  had  not  expired — was  to  settle  his  ac- 
counts with  the  Levy  Court,  if  he  had  not  before  done  so,  and  pay 
over  to  the  Coraitj  Treasurer  appointed  under  said  Act,  the  balance 
of  the  taxes  due  frwa  him. 

16 
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Section  14  of  said  Act  provided  that  '^  All  balances  of  taxes 
as  settled  and  determined  by  the  present  Levy  Court,  as  due  from 
the  county  collectors  shall  be  paid  to  the.said  last  mentioned  County 
Treasurer  within  twenty  days  after  his  appointment.  Upon  default 
in  such  *  *  *  payments  the  said  Levy  Court  shall 
have  full  power  and  authority  to  proceed  on  the  official  bonds  of 
such        *        *        *        collectors. 

The  settlements  with  the  Levy  Court,  (Mentioned  in  this  sec- 
tion, are  obviously  the  settlements  which  the  collectors  were,  as  we 
have  seen,  required  to  make  with  the  Levy  Court  in  March,  or  at 
such  other  times  as  the  Levy  Court  might  deem  expedient. 

One  effect  of  said  Section  14,  was  to  extend  the  time  for  the 
payment  of  the  balances  of  taxes  due  from  said  collectors  to  any 
time  within  twenty  days  after  the  appointment  of  the  County 
Treasurer  as  provided  in  said  Act. 

By  force  of  Section  2,  the  office  of  collector  was  abolished, 
and  as  a  consequence  thereof  all  collectors  theretofore  appointed 
were  deprived  of  the  power  thereafter  to  collect  taxes — ^and  by 
force  of  Section  14,  it  became  illegal  for  them  to  have  in  their 
hands  any  moneys  due  to  the  county  for  taxes  after  the  expiration 
of  twenty  days  from  the  appointment  of  the  County  Treasurer  as 
provided  by  said  Act. 

III.  "  If  a  statute  is  valid  it  is  to  have  effect  according  to  the 
purpose  and  intent  of  the  law  maker.  The  intent  is  the  vital  part, 
the  essence  of  the  law.  This  is  the  intention  embodied  and  ex- 
pressed in  the  statute.  A  legislative  intention  to  be  efficient  as  law 
must  be  set  forth  in  a  statute  "^  *  *  If  a  statute  is 
plain,  certain  and  unambiguous,  so  that  no  doubt  arises  from  its 
own  terms  as  to  its  scope  and  meaning,  a  bare  reading  suffices,  then 
interpretation  is  needless  *  ♦  ♦  ^  'Phe  sole  author- 
ity of  the  legislature  to  make  laws  is  the  foundation  of  the  prin- 
ciple that  courts  of  justice  are  bound  to  giv^  effect  to  its  intention. 
When  that  is  plain  and  palpable  they  must  follow  it  implicitly. 
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The  rales  of  construction  with  which  the  books  abound  apply  only 
where  the  words  used  are  of  doubtful  import"  ^ 

Sutherland  on  Statutory  QmatUution,  Sec.  234, 235^  238 ;  Slur^ 
ges  V.  Orowinshidd. 

IV.  The  abolition  of  the  office  of  collector  by  the  clear  and 
express  terms  of  Section  2  of  said  Act,  carried  with  it  the  abolition 
of  all  of  the  powers,  incidents  and  privileges  of  the  office,  which 
were  formerly  exercised  during  the  collectors  term,  or  for  a  limited 
time  thereafter. 

The  failure  of  the  legislature  to  provide  any  new  agency,  can- 
not annul  the  express  provisionis  of  the  Act,  by  which  the  old 
agency  was  obliterated.  The  failure  to  create  a  new  agency  for  this 
purpose  is  a  casus  omisus  which  cannot  be  supplied  by  the  Court. 

"  A  casus  omisus  can  in  no  case  be  supplied  by  a  Court  of  law ; 
for  that  would  be,  to  make  laws.  Judges  are  bound  to  take  the 
Act  of  Parliament  as  the  legislature  have  made  it. 

Dwarris  on  Statutes,  pg.  711 ;  IT.  R.,  52. 

^^  It  results  from  the  judicial  function  of  expounding  the  law 
as  it  is,  that  the  courts  cannot  extend  it  to  meet  a  case  which  has 
clearly  and  undoubtedly  been  omitted  to  be  provided  for.  As  the 
judicial  committee  said  in  Orawford  v.  Spooner  (6  Moor's  P.  C,  9), 
"  we  cannot  aid  the  legislature's  defective  phrasing  of  an  Act ;  we , 
cannot  add  and  mend,  and,  by  construction,  make  up  deficiencies 
which  are  lefl  there ;"  in  other  words,  the  language  of  statutes,  but  ' 
more  especially  of  modern  acts,  must  neither  be  extended  beyond 
its  natural  and  proper  meaning,  in  order  to  supply  defects,  nor 
strained  to  meet  the  justice  of  an  individual  case.  If  the  language 
is  plain,  precise  and  unambiguous,  there  is  no  room  for  construc- 
tion, and  the  particular  intention  so  expressed  is  alon«  to  be  carried 
into  effect." 

Sutherland  on  Statutory  Construction,  Sec.  431. 

V.  Coasidenitions  of  hardship,  inconvenience  or  detriment  of 
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a  pablic  or  private  character  cannot  effect  the  constniction  of  a 
statute / where^  as  in  this  case,  its  language  is  express  and  plain. 
Suiherlandy  Sees.  321,  324. 

**  Where  that  which  is  dire^^ted  to  be  done  is  within  the  sphere 
of  legislation,  and  the  terms  used  clearly  express  the  intent,  all 
reasoning  derived  from  the  supposed  inconvenience,  or  even  adsurd- 
ity,  of  the  result  is  out  of  place.  It  is  not  the  province  of  the 
courts  to  supervise  l^islatibn  and  keep  it  within  the  bounds  of 
propriety  and  common  sense.''     lb.,  Sec.  338. 

^'  The  wisdom  of  a  statute  is  not  a  judicial  question ;  nor  can 
courts  correct  what  they  may  deem  excesses  or  omissions  in  legisla- 
tion, or  relieve  against  the  occasionally  harsh  operation  of  statutory 
provisions  without  danger  of  doing  more  mischief  than  good."  lb.. 
Sec.  236. 

'*  When  the  meaning  of  a  statute  is  clear,  and  its  provisions 
are  susceptible  of  but  one  interpretation,  that  sense  must  be  ac- 
cepted as  the  law ;  its  consequences,  if  evil,  can  only  be  avoided  by 
a  change  of  the  law  itself,  to  be  effected  by  the  l^filature  and  not 
by  judicial  construction.     i6..  Sec.  238. 

VI.  The  general  scope  and  policy  of  the  said  Act  was  to  in- 
augurate a  new  system  for  the  collection  of  county  taxes. 

The  former  system  of  collections  by  collectors  had  afforded 
£reat  opportunities  for  fraud  and  injustice,  and  had  long  been  the 
subject  of  general  complaints. 

In  view  of  this  aspect  of  the  case,  it  is  in  the  highest  d^ree 
improbable  that  the  legislature  contemplated  the  continuance  in  the 
hands  of  the  old  collectors  of  any  part  of  their  former  powers. 

"  The  practical  inquiry  is  usually  what  a  particular  provision, 
clause  or  wor4  means.  To  answer  it  one  must  proceed  as  he  would 
with  any  other  composition,  construe  it  with  reference  to  the  lead- 
ing idea  or  purpose  of  the  whole  instrument.  The  whole  and  every 
part  must  be  considered.  The  'general  intent  should  be  kept  in 
view  in  determining  the  scope  and  meaning  of  any  part" 

Sutherland,  Sec.  239,  240,  241. 
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'*  Where  the  meaning  of  a  statute  or  any  statutory  provisions 
is  not  plain,  a  court  is  warranted  in  availing  itself  of  all  l^itimate 
aids  to  ascertain  the  true  intention ;  and  among  them  are  some  ex- 
traneous facts.  The  object  sought  to  be  aocomplished  exercises  a 
potent  influence  in  determining  the  meaning  of  not  only  the  prin* 
ciple  but  also  the  minor  provisions  of  a  statute.  To  ascertain  it 
fully  the  court  will  be  greatly  assisted  by  knowing,  and  it  is  per- 
mitted to  consider,  the  mischief  intended  to  be  removed  or  sup- 
pressed, or  the  necessity  of  any  kind  which  induced  the  enactment.'^ 
Ib.y  Sec.  292. 

VII.  An  examination  of  the  provisions  of  the  said  Act,  as 
found  in  Sections  8,  15  and  17,  designed  to  insure  the  fidelity  of 
the  officers  by  said  Act  entrusted  with  the  collection  and  custody  of 
the  county  taxes,  will  aid  us  in  the  consideration  of  the  question  as 
to  the  continuation  of  the  powers  of  the  collectors. 

There  is  no  provision  whatever  in  said  Act  as  to  the  times  and 
modes  of  payment  or  deposit  by  collectors  theretofore  appointed, 
except  as  to  the  payment  or  balances  of  taxes  required  by  Section 
14  to  be  made  to  the  County  Treasurer  within  twenty  days  after 
his  appointment — and  no  provision  whatever  as  to  the  inspection  or 
audit  by  the  comptroller  of  the  books  or  accounts  of  such  collectors. 
In  view  of  these  important  provisions  of  the  Act  in  reference  to 
collectors  of  delinquent  taxes  and  the  county  treasurer  and  receiver 
of  taxes,  and  the  entire  absence  of  any  Himilar  provisions  as  to  the 
collectors  theretofore  appointed,  it  is  impossible  to  believe  that  it 
was  the  intention  of  the  legislature  to  continue  in  them  the  power 
to  collect  and  hold  taxes. 

yill.  The  effect  of  Section  24  of  said  Act  is  not  to  continue 
the  collectors  in  office  or  save  to  them  their  former  powers  to  col- 
lect taxes,  but  merely  to  preserve  the  remedy  upon  their  official 
bonds. 

The  provisions  of  said  Section  authorizing  proceedings  upon 
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the  oflScial  bonds  of  the  collectors,  "  for  any  violation  of  the  con- 
ditions thereof  until  all  the  accounts  of  said  officer,  and  all  the 
business  of  his  ^id  office  shall  be  finally  and  satisfactorily  settled 
with  the  proper  officers  as  is  designated  under  the  provisions  of  this 
Act,''  refer  to  the  duties  imposed  upon  the  collectors,  by  Section  14 
of  said  Act. 

The  construction  which  we  insist  should  be  given  to  the  said 
Act  does  not  vacate,  annul  or  invalidate  any  official  bond  thereto- 
fore given  by  any  collector  either  as  to  the  principal  or  surety 
therein. 

Before  the  passage  of  the  said  Act,  the  liability  of  delinquent 
collectors  appointed  in  prior  years,  and  their  sureties,  upon  their 
official  bonds  had  become  complete. 

By  the  warrants  issued  to  said  collectors  they  were  required  to 
pay  the  taxes  which  they  were  directed  to  collect,  within  the  times 
appointed  by  law ;  a  condition  of  their  bonds  was  that  they  should 
pay  said  taxes  within  the  times  prescribed  by  law ;  they  were  re- 
quired by  law  to  render  to  the  Levy  Court  accounts  of  said  taxes 
on  the  first  Tuesday  in  March  next  after  their  appointment ;  the 
Levy  Court  was  required  in  said  last  mentioned  month  to  make 
final  adjustment  and  settlement  of  their  accounts  and  the  times  ap- 
pointed or  prescribed  by  law  for  the  payment  of  the  residue  of  said 
taxes  had  all  expired  before  the  said  28th  day  of  April,  1891,  the 
date  of  the  passage  of  said  Act. 

It  is  not  probable  that  the  county  will  ultimately  suffer  any 
loss  by  reason  of  the  failure  of  said  Act  to  provide  a  means  for  the 
collection  of  uncollected  taxes  of  former  years,  as  the  official  bonds 
of  the  collectors  will  furnish  to  the  county  full  indemnity. 

IX.  We  have  seen,  the  terms  of  office  of  all  collectors  ap- 
pointed in  1890,  and  in  all  prior  years,  had  by  limitation  of  the 
law  then  in  force  expired  and  ended  befoi*e  the  passage  of  said 
Act. 

The  said  Act  vacated  and  ended  only  the  terms  of  office  of  the 
collectors  appointed  in  1891. 
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It  is  impossible  to  believe  that  Section  24  saved  to  the  col- 
leetoiB  appointed  in  1891  the  power  to  collect  tazes^  but  this  class 
of  collectors  only  is  embraced  in  the  terms  of  said  section. 

X.  The  last  section  of  said  Act^  is  as  follows : 

''  Section  25.  That  all  laws  or  parts  of  laws  inconsistent  with^ 
or  supplied  by  this  Act^  are  hereby  repealed." 

As  has  been  shown^  the  continuance  in  force  of  the  laws,  or 
parts  of  laws,  which  expressly  or  impliedly  conferred  upon  the  col- 
lectors appointed  by  the  Levy  Court  power  to  collect  taxes,  either 
during  their  terms  of  office  or  afterwards,  would  be  wholly  incon- 
sistent with  the  express  provisions  and  the  general  scope  and  inten- 
tion of  the  Act  of  April  28,  1891,  which  supplied,  even  though 
defectively  and  imperfectly,  a  new  system  for  the  collection  and  ad- 
ministration of  the  revenues  of  the  county. 

XI.  We  therefore  insist,  that  by  force  and  virtue  of  the  said 
Act  of  April  28,  1891,  all  power  and  authority  of  the  defendant 
under  the  duplicate  and  warrant  issued  to  him  for  the  collection  of 
the  taxes  of  1890,  ceased  and  determined  upon  the  passage  of  said 
Act,  and  that  thereafter  he  had  no  right,  power,  or  authority  to 
collect  said  taxes,  or  any  of  them,  by  the  levy  or  distraint  of  the 
property  of  the  taxables,  and  therefore  that  the  seizure  by  the  de- 
fendant of  the  property  of  the  plaintiff  on  the  15th  day  of  May,  * 
1891  for  the  collection  of  his  taxes,  constituted  a  trespass  and  en- 
titles him  to  a  judgment  for  nominal  damages  and  costs. 

John  Biggs,  for  defendant : 

The  question  to  be  decided  in  this  case  is,  did  the  Act  of  the 
General  Assembly  entitled  "  An  Act  in  relation  to  the  Levy  Court 
of  New  Castle  County  "  passed  at  Dover,  on  April  28th,  A.  D., 
1891,  deprive  the  defendant  of  the  right  to  levy  and  distrain  upon 
the  said  property  for  the  collection  of  the  said  taxes  of  the  plain- 
tiff. 
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The  only  flections  of  the  said  Act^  that  apparently  throw  any 
light  on  this  question,  are  Sections  1,  2,  14  and  24,  which  are  as 
follows,  viz : 

Section  1.  That  from  and  after  the  first  Tuesday  in  January, 
A.  D.,  1893,  the  terms  and  powers  of  office  of  the  Levy  Court 
Commissioners,  now  composing  the  Levy  Court  of  New  Castle 
County,  shall  be  and  the  same  are  hereby  declared  to  be  terminated 
ended,  and  all  trustees  of  the  poor,  constables  and  all  other  oflicers 
and  agents,  except  the  County  Treasurer,  and  collectors  of  taxes, 
heretofore  appointed  or  elected  by  the  said  Levy  Court,  whose  terms 
of  office  have  not  yet  expired,  and  those  who  may  hereafter  be  ap- 
pointed or  elected  prior  to  the  said  first  Tuesday  in  January,  A.  D., 
1893,  shall  continue  to  hold  exercise  and  enjoy  their  said  offices 
until  their  terms  shall  respectively  expire,  as  now  provided  by 
law. 

Section  2.  That  the  terras  and  powers  of  office  of  the  county 
treasurer  and  collectors  of  taxes,  who  have  been  appointed  or  elected 
by  the  Levy  Court  of  New  Castle  County  since  the  first  day  of 
February,  1891,  be  and  the  same  are  hereby  terminated  and  ended, 
and  the  said  offices  as  now  fixed  by  law,  are  hereby  abolished. 
And  from  and  after  the  passage  of  this  Act  the  said  offices  of 
county  treasurer  and  collectors  of  taxes  of  New  Castle  County,  as 
now  fixed  by  law,  are  hereby  declared  to  be  abolished. 

Section  14.  That  all  funds  in  the  hands  of  the  present  county 
treasurer  and  treasurer  of  the  poor  shall  be  transferred  to 
the  county  treasurer  appointed  under  this  Act,  within  five 
days  aft;er  he  shall  have  been  appointed  and  shall  have 
qualified  and  all  balances  of  taxes  as  settled  and  deter- 
mined by  the  present  Levy  Court,  as  due  from  the  county  collectors 
shall  be  paid  to  the  said  last  mentioned  county  treasurer  within 
twenty  days  afler  his  appointment.     Upon  default  in  such  transfers 
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or  payments  the  said  Levy  Court  shall  have  full  power  aud  author- 
ity to  proceed  on  the  ofBcial  bonds  of  such  treasurers  and  collectors ; 
and  in  case  of  full  payment  aforesaid  as  certified  by  the  comp* 
troUer,  the  said  Levy  Court,  or  their  attorney,  shall  have  authority 
to  and  shall  satisfy  the  said  official  bonds/' 

'^  Section  24.  That  nothing  in  this  Act  shall  be  construed  so 
as  to  vacate,  annul  or  invalidate  any  offical  bond  heretofore  given 
by  any  officer  whose  term  of  office  is  herein  vacate,  and  ended 
either  as  to  the  principle  or  any  surety  therein,  but  the  same  shall 
have  full  force  and  effect  and  may  be  proceeded  upon  by  the  Levy 
Court  Commissioners  for  any  violation  of  the  conditions  thereof 
until  all  the  accounts  of  said  officer,  and  all  the  business  of  his  said 
office  shall  be  finally  and  satisfactorily  settled  with  the  proper 
officers  as  is  designated  under  the  provisions  of  this  Act.'' 

Section  1  leaves  the  County  Treasurer  and  Collectors  of  taxes, 
to  be  dealt  with  by  the  subsequent  provisions  of  the  Act  of  April 
28,  1891,  or  leaves  them  in  the  same  status  as  fixed  by  law  prior 
to  April  28, 1891. 

.Section  2  provides  **  That  the  terms  and  powers  of  office  of 
the  county  treasurer  and  collectors  of  taxes,  who  have  been  ap- 
pointed or  elected  by  the  Levy  Court  of  New  Castle  County  since 
the  first  day  of  February,  1891,  be  and  the  same  are  hereby  termi- 
nated and  ended,"  &c. 

Thus  far  this  section  clearly  refers  to  the  county  treasurer  and 
collectors  of  taxes  appointed  or  elected  since  the  first  day  of  Feb- 
ruary, 1891.  It  then  proceeds  with  the  language  '^and  the  said 
offices  as  now  fixed  by  law  are  hereby  abolished." 

What  offices  as  now  fixed  by  law  are  abolished  ?  Why  clearly 
•'the  said  offices,"  to  wit,  "the  county  treasurer  and  collectors  of 
taxes,  who  have  been  appointed  or  elected  by  the  Levy  Court  of 
New  Castle  Obunty  since  the  first  day  of  February,  1891." 

The  last  clause  of  said  section  2  viz ;  "  And  from  and  after 
the  passage  of  this  Act  the  said  offices  of  county  treasurer  and  col- 
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lectors  of  taxes  of  New  Castle  County  as  now  fixed  by  law,  are 
hereby  declared  to  be  abolished/'  is  merely  explanatory  of  the  first 
and  clearly  refers  to  the  County  Treasurer  and  Collector  of  Taxes 
appointed  since  the  first  day  of  February,  1891.  It  states  '^said 
offices ''  and  none  but  those  appointed  or  elected  since  the  first  day 
of  February,  1891,  are  previously  named. 

The  obvious  intent  of  the  reiteration  was  to  fix  beyond  a  doubt 
that  the  terms  and  powers  of  office  of  the  County  Treasurer  and 
Collectors  of  Taxes  appointed  or  elected  since  the  first  day  of  Feb- 
ruary, 1891,  should  expire  '^  from  and  after  the  passage  of  this 
Act''  to  wit,  from  and  after  April  28,  1891.  It  must  therefore  be 
concluded  that  Section  2  refers  solely  to  the  County  Treasurer  and 
Collectors  of  Taxes  who  have  been  appointed  or  elected  since  the 
first  day  of  February,  1891.  If  the  general  assembly  had  have 
intended  to  include  the  collectors  for  1890,  it  would  have  so  stated 
and  would  not  have  left  this  conclusion  to  be  drawn  from  a  strained 
interpretation. 

The  term  of  office  of  a  collector  is  fixed  by  Section  1  of 
Chapter  12  of  the  Revised  Code,  as  follows,  viz : 

''Section  1.  A  collector  of  taxes  shall  hold  his  office  for  the 
term  of  one  year."  It  is  further  provided  by  Section  7  of  the  said 
chapter,  as  follows,  viz : 

Section  7.  Every  collector  shall  pay  to  the  county  treasurer 
the  county  tax  as  follows :  One-third  part  by  the  first  day  of  July ; 
one  other  third  part  by  the  first  day  of  October ;  and  the  residue, 
after  deducting  commissions  and  delinquencies,  by  the  first  Toes- 
day  of  February  next  aft;er  his  appointment ;  and  the  road  tax,  as 
follows :  one-half  by  the  first  day  of  June ;  and  the  residue,  after 
such  deductions,  by  the  first  day  of  October  next  after  his  appoint- 
ment. 

He  shall  pay  to  the  treasurer  of  the  poor,  the  poor  tax  as  fol- 
lows :  one-third  part  by  the  first  day  of  July ;  one  other  third  part 
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hy  the  first  day  of  October,  and  the  residue,  dedactingas  aforesaid, 
hy  the  tenth  day  of  December  next  after  his  appointment." 

The  law  thus  contemplates  that  the  defendant,  who  was  ap- 
pointed to  collect  the  taxes  for  the  year  1890,  performed  the  duties 
for  which  he  was  appointed,  and  was  out  of  office  Iod^  before  the 
passage  of  the  Act  of  April  28th,  1891.  His  legal  liability  for 
all  taxes  due  the  county  began  on  the  first  Tuesday  of  last  iFeb- 
ruary,  and  his  sureties  then  became  responsible  for  the  taxes  due 
the  county  and  then  remaining  unpaid.  If  in  contemplation  of 
the  law  his  term  of  office  as  a  collector  had  expired,  he  was  already 
out  of  office  and  could  not  therefore  be  l^islated  out. 

It  is  provided  by  Sections  10  and  18  of  said  chapter  12,  a& 
follows,  viz : 

"  Section  10.  He  shall,  on  the  first  Tuesday  of  March  next 
after  the  date  of  his  warrant,  render  to  the  Levy  Court  a  true  ac- 
count of  all  taxes  it  was  his  duty  to  collect,  and  of  all  payments 
made,  and  of  all  delinquents." 

"Section  18.  No  collector,  nor  his  executors  or  administrators, 
shall  collect  or  receive  any  tax  after  two  years  from  the  date  of  the 
warrant,  after  that  date  it  shall  be  extinguished.  Nor  shall  he  at 
any  time,  collect  or  receive  any  tax  allowed  as  delinquent,  but  the 
same  shall  be  extinguished." 

While  thus  in  contemplation  of  law  the  term  of  office  of  the 
defendant  had  expired,  and  last  March  was  the  latest  period  for  hi& 
final  payment  and  settlement  of  any  of  the  taxes  due  the  county 
and  remaining  unpaid,  yet,  by  implication  of  law  he  is  clearly  given 
the  authority  to  recoup  himself  by  collecting  the  taxes  that  remain 
unpaid,  until  the  expiration  of  the  two  years  from  the  date  of  his 
warrant,  after  which  time  they  are  extinguished.  If  given  the 
authority  to  collect  until  the  expiration  of  two  years  from  the  date 
of  hii^  warrant,  he  must  be  clothed  with  the  authority  to  collect  by 
levy  and  distress.  The  right  to  thus  collect  by  levy  and  distress 
until  the  expiration  of  the  two  years  from  the  date  of  his  warrant. 
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is  therefore  not  inoonsistent  with  the  theory  that,  in  contemplation 
of  law,  he  was  really  out  of  office  when  the  Act  of  April  28th, 
1891  was  passed.  While  really  out  of  office,  the  right  to  thus  re- 
coup himself  is  in  line  with  certain  functions  that  ex-8hei*i&  and 
ex-constables  may  perform. 

A  late  sheriff  or  a  late  constable,  while  out  of  office,  may  still 
perform  certain  functions,  pertaining  to  their  late  offices.  So  with 
this  defendant.  His  term  of  office  expired  before  the  passage  of 
the  Act  of  April  28,  1891 ;  in  contemplation  of  law  his  duties 
have  been  performed,  but  he  still  has  a  quasi-official  existence, 
which  enables  him  to  collect  by  levy  and  distress  unpaid  taxes 
until  the  expiration  of  the  two  years  next  after  the  date  ^of  his 
warrant. 

The  object  of  this  section  was  clearly  to  provide  for  the  proper 
transfer  of  the  county's  funds  to  the  "  Receiver  of  Taxes  and  County 
Treasurer  "  an  office  created  by  section  6  of  the  said  Act  of  April 
28th,  1891.  It  must  be  borne  in  mind  that  a  County  Treasurer 
and  Treasurer  of  the  Poor  had  been  elected  after  February  1st, 
1891,  and  before  April  28th,  1891,  and  were  in  possession  of  cer- 
tain funds  belonging  to  the  county.  Provision  had  to  be  made  for 
the  transfer  of  these  funds  to  the  proper  officer,  and  sudi  provision 
was  thus  made  by  section  14. 

Section  14  further  provides  ^^  and  all  balances  of  taxes  as  set- 
tled and  determined  by  the  present  Levy  Court,  as  due  from  the 
County  collectors  shall  be  paid  to  the  said  last  mentioned  County 
Treasurer  within  twenty  days  after  his  appointment,*'  Ac.  This 
provision  evidently  refers  to  the  collectors  for  1890,  for  they  were 
the  only  County  Collectors  whose  accounts  had  been  "  settled  and 
determined  by  the  present  Levy  Court."  The  collectors  of  taxes 
appointed  since  February  1,  1891,  had  not  up  to  the  time  of  pas- 
sage of  the  Act  of  April  28,  1891,  received  their  dupUcates  and 
warrants,  and  therefore  they  could  have  collected  no  taxes  belongs 
ing  to  the  county ;  and  inasmuch  as  the  Act  of  April  28,  1891, 
abolished  their  offices,  it  was  not  necessary  to  make  any  provision 
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for  their  transferring  any  taxes  to  the  Receiver  of  Taxes  and  County 
Treasurer,  for  they  had  not,  and  could  not  collect  any. 

This  section  therefore  simply  provides  for  the  collectors  for 
1890,  paying  over  to  the  Receiver  of  Taxes  and  County  Treasurer, 
within  twenty  days  after  his  appointment,  "  all  balances  of  taxes,. 
as  settled  and  determined  by  the  present  Levy  Court/'  Which 
payments  should  have  been  made  to  the  old  County  Treasurer  not 
later  than  the  first  Tuesday  of  February,  1891. 

The  legislature  thus  recognizing  tljpt  certain  funds  of  the 
county  were  in  the  hands  of  the  old  Ctounty  Treasurer  and  Treas- 
urer of  the  Poor,  and  that  a  large  portion  of  the  taxes  for  1890, 
had  not  been  paid  over  by  the  collectors,  further  provided  that 
"  upon  default  in  such  transfers  or  payments  the  said  Levy  Court 
shall  have  full  power  and  authority  to  proceed  on  the  official  bonds 
of  such  treasurers  and  collectors ;  and  in  case  of  full  payment 
aforesaid  as  certified  by  the  comptroller,  the  said  Levy  Court  or 
their  attorney,  shall  have  authority  to  and  shall  satisfy  the  said 
official  bonds." 

It  thus  appears  by  this  section  that  in  contemplation  of  the 
L^islature  the  terms  of  office  of  the  collectors  for  1890  had  ex- 
pired, and  the  balances 'of  taxes  due  from  them  had  been  settled 
and  determined  by  the  present  Levy  Court ;  but  this,  in  no  way,, 
interferes  with  the  provisions  of  section  18  of  chapter  12,  of  the 
Revised  Code,  which  allows  them,  or  their  executors  or  administra- 
tors, two  years  from  the  date  of  their  warrant  to  collect  the  taxes 
and  thus  enables  them  to  recoup  themselves,  by  collecting  taxes 
which  dnring  their  first  year  they  may  have  been  unable  to 
collect 

If  the  provisions  of  the  Act  of  April  28,  1891,  thus  far  leave 
any  doul^  of  the  intention  of  the  Gkneral  Assembly  not  to  interfere 
with  the  ooUectors  for  1890,  in  collecting  any  taxes  remaining  un» 
paid ;  sndi  doubt  must  certainly  be  removed  by  section  24  of  the 
said  Act  of  April  28,  1891,  which  is  as  follows,  viz : 
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"  Section  24.  That  nothing  in  this  Act  shall  be  construed  so  as 
to  vacate,  annul  or  invalidate  any  official  bond  heretofore  given  by 
any  officer  whose  term  of  office  is  herein  vax^ted  and  ended^  either 
as  to  the  principal  or  any  surety  therein,  but  the  same  shall  have 
full  force  and  eflfect  and  may  be  proceeded  upon  by  the  Levy  Court 
Commissioners  for  any  violation  of  the  conditions  thereof  until  all 
the  accounts  of  the  said  officer,  and  all  the  business  of  his  said 
office  shall  be  finally  and  satisfactorily  settled  with  the  proper  offi-^ 
cers  as  is  designated  under  the  provisions  of  this  Act/' 

This  section  preserves  the  official  bond  of  the  defendant  with 
its  "  full  force  and  effect."     It  thus  preserves  its  condition. 

The  duplicate  and  warrant  thus  become  part  of  the  condition 
of  the  bond,  for  it  is  provided  that  the  said  defendant  '^  shall  faith- 
fully and  diligently  collect  all  the  rates  and  taxes  which  he  shall, 
according  to  the  duplicate  and  warrant  to  be  issued  to  him  as  such 
collector,  be  required  to  collect." 

The  General  Assembly  therefore  in  preserving  the  bond  of  the 
defendant,  preserved  the  duplicate  and  warrant  issued  to  him  on 
the  fourth  day  of  June,  1890.  And  in  preserving  his  said  dupli- 
cate and  warrant,  it  preserved  his  offfce  as  a  collector,  and  with  it 
authority  to  levy  and  distrain  upon  the  said  property  of  the  defen- 
dant for  the  said  taxes. 

It  cannot  be  conceived  that  the  General  Assembly  intended  to 
abolish  the  office  of  the  defendant,  and  at  the  same  time  continue 
in  "  full  force  and  effect "  his  official  bond.  For  his  bond  being 
inseparable  from  his  duplicate  and  warrant,  he  must  be  given  the 
authority  to  fulfill  the  conditions  of  his  bond,  according  to  his 
duplicate  and  warrant. 

It  must  be  borne  in  mind  that  the  present  Levy  Court  settled, 
as  required  by  law,  in  March  last  with  the  defendant.  His  allow- 
anoes  for  delinquencies,  commissions  and  otherwise,  were  then  made 
and  he  with  his  bondsmen  then  became  chargeable  with  the  balance 
due.  There  is  no  necessity  for  a  *^  provision  in  the  Act  for  the  ex- 
amination by  the  County  Comptroller  of"  his  books  or  accounts, 
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and  such  a  provision  would  be  superfluous,  for  the  defendant,  or 
his  bondsmen,  must  pay  the  amount  so  fixed  and  determined  by  the 
present  Levy  Court,  to  the  Receiver  of  Taxes  and  County  Treasurer. 

Let  us  look  at  what  is  carried  with  the  conclusion  that  the 
General  Assembly  intended  to  abolish  the  office  of  the  defendant. 
No  one  can  allege  that  it  was  the  intention  to  extinguish  the  taxes 
for  1890  that  remain  unpaid,  and  yet  this  must  necessarily  follow 
such  a  conclusion.  If  the  said  taxes  are  not  extinguished  they  are 
collectable,  and  if  collectable  they  can  be  collected  only  by  the  col- 
lectors for  1890,  because  on  their  duplicates  alone  said  taxes  are 
entered,  and  can  not  be  entered  on  any  others.  To  say  that  the 
office  of  the  defendant  has  been  fibolished,  that  he  can  not  collect 
by  levy  and  distress,  this  tax  which  remains  unpaid,  and  at  the 
same  time  say  that  he  or  his  bondsmen  must  pay  the  balance  on  his 
duplicate,  that  remains  uncollected,  is  absurd. 

Therefore  to  conclude  that  the  Greneral  Assembly  intended  to 
deprive  the  defendant  of  the  right  to  levy  and  distrain  upon  the 
said  property  for  the  collection  of  the  said  taxes  of  the  plaintiff*, 
and  to  abolish  his  office,  is  to  conclude  that  there  are  no  means  for 
collecting  the  sixty  thousand  dollars  due  the  county  and  remaining 
unpaid,  and  that  it  was  therefore  the  intention  of  the  Legislature 
that  the  same  should  be  lost  to  the  county. 

To  give  the  Act  of  April  28,  1891,  the  interpretation  that  the 
defendent  cannot  levy  and  distrain  upon  the  said  property  of  the 
plaintiff,  for  the  said  taxes,  would  be  to  make  the  said  Act  retroactive. 
The  general  presumption  is  against  the  retroactive  operation  of  a 
statute.  ^'Upon  the  presumption  that  the  Legislature  does  not 
intend  what  is  unjust  rests  the  leaning  against  giving  certain  stat- 
utes a  retrospective  operation.  Naoa  constUiUio  futaris  formam 
imponere  debet,  non  prceteritifi.  They  are  construed  as  operating 
only  on  cases  or  facts  which  come  into  existence  after  the  statutes 
were  passed,  unless  a  retrospective  effect  be  clearly  intended.  In- 
deed, the  rule  to  be  derived  from  the  comparison  of  a  vast  number 
of  judicial  utterances  upon  this  subject,  seems  to  be,  that,  even  in 


Digitized  by  VjOOQIC 


256  CX)URT  OF  ERRORS  AND  APPEALS. 


AROUMENIS. 


the  absence  of  constitutional  obstacleR  to  retroaction,  a  construction 
giving  to  the  statute  a  prospective  operation  is  always  to  be  pre- 
ferred, unless  a  purpose  to  give  it  a  retrospective  force  is  expressed 
by  clear  and  positive  command,  or  to  be  inferred  by  necessary,  un- 
equivocal and  unavoidable  implication  from  the  words  of  the  stat- 
ute taken  by  themselves  and  in  connection  with  the  subject-matter, 
and  the  occasion  of  the  enactment,  admitting  of  no  reasonable 
doubt,  but  precluding  all  question  as  to  such  intention .'' 

Endlich  on  the  Interprdation  of  Statutes,  Sec.  271 ;  Peters  v, 
Massey,  33  Gratt.  (Va.),  368 ;  Bedford  v.  ShUUng,  4  Serg.  &  R., 
401,  403;  Taylxyr  v.  Mitchell,  51  Pa.  St.,  209,  212;  AU>ee  v.  May, 

2  Paine,  74 ;  Bay  v.  Oage,  36  Barb.,  447 ;  People  v.  Supervisors 
of  Essex,  70  N.  Y.,  228 ;  U.  8.  v.  Heth,  3  Cranch,  399;  Garreit  v. 
Wiggins,  2  111.,  335;  Mason  v.  Finch,  3  111.,  223 ;  Ghiard  v.  Rottan, 

3  Ill.,'499 ;  Smith  v.  Auditor  General,  20  Mich.,  398 ;  Plumb  v. 
Sawyer,  21  Conn.,  351;  Hastings  ».  Latie,  15  Me.,  134;  Murray 
V.  Gibson,  15  How.,  421;  Harvey  v.  Tyler,  2  Wall.,  329;  Chew 
Heong  v.  U.S.,112',  U.  S.,  536 ;  WhUney  v.  Hapgood,  1 0  Mass.,  437 ; 
Somerset  v.  JMghton,  12  Mass.,  382. 

It  is  chiefly  when  the  enactment  would  prejudicially  affect 
vested  rights,  or  the  legal  character  of  past  transactions,  that  the 
rule  in  question  prevails.  Every  statute,  it  has  been  said,  which 
takes  away,  or  impairs  vested  rights  acquired  under  existing  laws, 
or  creates  a  new  obligation,  or  imposes  a  new  duty,  or  attaches  a 
new  disability  in  respect  of  transactions  or  considerations  already 
past,  must  be  presumed,  out  of  respect  to  the  L^slature  to  be  in- 
tended not  to  have  a  retrospective  operation." 

Endlich  on  the  Interpretation  of  Statutes,  Sec  273 ;  McMaeter 
«.  State,  103  N.  Y.,  547 ;  Albee  v.  May,  2  Paine,  74  ;«DasA  v.  Van 
Kleek,  7  Johns  (N.  Y.),  477 ;  Sayre  v.  Wiener,  8  Wend.  (N.  Y.), 
661 ;  Bedford  n.  ShUKng,  4  Sei^.  &  R.  (Pa.),  401 ;  State  v.  Atwood, 
11  Wis.,  422;  ihmen  v.  Striker,  100  Ind.,  45;  Oalder  v.  BvU,  a 
Dallas,  386,  39a 

^  Befinfe  adopting  any  proposed  oonstniotion  of  a  pesange  sus- 
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oeptible  of  more  than  one  meaning^  it  is  important  to  consider  the 
effects  or  consequences  which  would  result  from  it^  for  they  often 
point  out  the  genui&e  meaning  of  the  words. 

There  are  certain  objeets  which  the  Legislature  is  presumed 
not  to  intend ;  and  a  construction  which  would  lead  to  any  of  them 
is  therefore  to  be  avoided.  It  is  found  sometimes  necessary  to  de- 
part, not  only  from  the  primary  and  literal  meaning  of  the  words, 
but  also  from  the  rules  of  grammatical  construction,  when  it  is  im- 
probable that  they  express  the  real  intention  of  the  L^islature;  it 
being  more  reasonable  to  hold  that  the  Legislature  expressed  its  in- 
tention in  a  slovenly  mauner,  than  that  it  intended  something  which 
it  is  presumed  not  to  intend." 

'^  It  is  in  the  last  degree  improbable  that  the  L^islature  would 
overthrow  fundamental  principles,  infringe  rights,  or  depart  from 
the  general  system  of  law,  without  expressing  its  intention  with 
irrcsistable  clearness ;  and  to  give  any  such  effect  to  general  words, 
simply  because,  in  their  widest  and  perhaps  natural  sense,  they  have 
that  meaning,  would  be  to  give  them  a  meaning  in  which  they  were 
not  really  used." 

Undlich  on  Jnterpredaiion  of,  Statutes,  Sec.  113 ;  U,  S.  v.  Fisher, 
2  Cranch,  390;  Hines  v.  Ji.  R.  Co.,  95  N.  C,  434;  Artliur  v. 
Bokenham,  11  Mod.,  150;  Lee  r.  Formen,  3  Mete.  (Ky.),  114; 
McAfee  v.  R,  JB.  Cb.,  36  Miss.,  669 ;  Paramore  v.  Taylor,  11  Gratt 
(Va.),  220;  Schepp  v.  Oity  of  Reading,  2  Woodw.  (Pa.),  460; 
Kerlin  v.  Bull,  1  Dall.  (Pa.),  175 ;  Pickering  v.  Day,  et  al.,  3  Hous- 
ton, 474. 

To  place  the  most  favorable  interpretation,  for  the  plaintiff,  on 
the  Act  of  April  28, 1891,  and  assume  for  sake  of  the  argument, 
that  the  words  used  in  "their  widest  and  perhaps  natural  sense '* 
abolished  the  ofQce  of  the  defendant,  the  conclusion  must  still  re- 
main that  the  said  Act  is  at  le&st  "  susceptible  of  more  than  one 
meaning,''  and  may  to  say  the  least  be  interpreted,  with  equal  fair- 
ness, as  not  abolishing  the  office  of  the  defendant. 

Then  again  the  General  Assembly  can  not  be  presumed  to 

17 
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ha^e  intended  to  abolish  or  take  away  the  power  of  the  collectors 
for  1890  to  collect,  because  they  have  not,  by  express  language  done 
so  Especially  is  this  so,  when  we  observe  that  they  have  used  apt 
and  express  words  to  vacate  and  abolish  the  offices  of  the  collectors 
appointed  or  elected  since  the  first  day  of  February,  1891 ;  and 
that  express  language  is  confined  to  those  collectors  alone*  There- 
fore as  all  parts  of  the  statute  must  be  construed  with  reference  to 
each  other,  when  we  find  no  express  provision  like  that  referred  to, 
used  with  reference  to  collectors  appointed  before  the  first  day  of 
February,  1891,  the  conclusion  is  fair,  that  it  was  not  intended  to 
abolish  such.  The  General  Assembly  has  indicated  by  what  lan- 
guage it  expresses  its  intent  to  abolish  an  office,  in  that  used  in  its 
abolishment  of  the  offices  of  the  collectors  appointed  or  elected 
since  the  first  day  of  February,  1891 ,  and  it  fails  to  use  that  language 
with  reference  to  any  other.  When  it  wants  to  abolish  an  office  it 
does  so  by  referring  to  the  office  holder ;  it  does  not  abolish  an 
office  in  the  abstract  merely — an  office  does  not  exist  in  the  abstract 
and  apart  from  some  one  who  holds  it.. 

Then  again  the  defendant's  office  had  expired  by  law,  and  the 
power  to  collect  survived  him,  by  law,  for  one  year.  The  power 
attached  to  him  personally  to  enable  him  to  recoup  himself,  and  it 
would  survive  to  his  executors  or  administrators,  by  the  same  law  ; 
but  no  one  would  say  that  the  executors  or  administrators  held  the 
office  of  collector,  or  was  abolished  by  the  Act  in  question,  or  that 
the  power  of  the  executors  or  administrators  under  such  circum- 
stances to  collect,  was  taken  away  or  abolished  by  any  language 
therein  contained. 

Per  Curiam,  The  question  to  be  decided  is  whether  Israel 
Riding,  the  defendant,  who  in  the  month  of  February,  1890,  was 
duly  appointed  collector  of  taxes  of  New  Castle  hundred,  in  New 
Castle  county,  and  his  ofScial  bond  given  and  approved,  and  a  du- 
plicate of  the  assessment  of  the  said  hundred,  with  a  warrant  thereto 
annexed,  dated  on  the  first  Tuesday  of  April,  1890,  issued  to  him 


Digitized  by  VjOOQIC 


SMITH  V.  RIDING.  259 

OPINION  OP  COURT. 

by  the  Levy  Court  of  New  Castle  county,  has  the  power  to  collect, 
for  the  space  of  two  years  from  the  date  of  such  warrant,  the  resi- 
due of  the  taxes  uncollected  by  him,  and  not  allowed  as  delinquent, 
which,  according  to  such  duplicate  and  warrant,  he  was  required  to 
collect.  Let  us  first  consider  the  principle  involved  historically. 
The  system  of  levying  and  collecting  county  taxes  in  the  several 
counties  of  this  state  prior  to  the  act  of  the  general  assembly  enti- 
tled "  An  act  in  relation  to  the  levy  court  of  New  Castle  county," 
passed  April  28, 1891,  has  remained  the  same  in  its  essential  fea- 
tures since  the  early  colonial  period,  and  no  important  alteration 
has  been  tnade  in  it  (prior  to  the  passage  of  the  last-mentioned  act) 
since  the  enactment  of  a  law  entitled  *^  An  act  concerning  the  Levy 
Court,  clerk  of  the  peace,  assessors,  collectors,  and  county  treasur- 
ers,'' passed  February  4,  1825,  and  being  Chapter  278,  Vol.  6, 
Laws  of  Delaware.  The  Levy  Court  in  each  of  the  counties  was 
empowered  and  required  annually  to  settle  the  amounts  nei^essary  to 
be  raised  for  all  the  local  purposes  for  the  current  year,  and  to  ap- 
portion and  lay  such  amounts,  known  as  county,  road,  and  poor 
taxes,  upon  the  rates  of  persons  and  valuations  of  real  and  personal 
property  in  the  bcveral  hundreds,  as  the  same  should  stand  upon 
the  assessment  lists  as  corrected  and  perfected  by  the  said  I^evy 
Court.  In  the  month  of  February  in  every  year,  the  Levy  Court 
appointed  a  collector  for  each  hundred  in  the  county,  who  was  re- 
quired to  give  an  official  bond,  and  to  whom  was  issued  by  the  said 
Levy  Court,  on  or  before  the  first  Tuesday  in  April,  a  duplicate  of 
the  assessment  list  of  the  hundred  for  which  such  collector  should 
have  been  appointfd,  with  a  warrant  annexed  to  such  duplicate,  which 
expressed  his  powers  and  duties,  and  upon  the  proper  execution  of 
such  warrant  or  writ  was  conditioned  his  official  bond.  Each  col- 
lector was  required  to  pay  over  to  tlie  officers  authorized  by  law  to 
receive  the  ^me  the  amount  of  all  the  taxes  committed  to  him  for 
collection,  excepting  only  so  far  as  allowances  should  be  made  to 
him  by  the  Levy  Court  for  delinquencies,  commiissions,  or  other- 
wise, on  or  before  the  first  Tuesday  of  February  next  after  his  ap- 
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poiDtment,  proportional  payments  being  required  before  that  date, 
and  the  Levy  Court  having  the  power  to  order  payment  of  all  or 
any  of  the  said  taxes  at  an  earlier  day.  The  term  of  office  of  each 
collector  was  expressed  to  be  for  one  year^  and  he  was  required  to 
make  his  final  settlement  with  the  Levy  Court  on  the  "  first  Tues- 
day of  March  next  ensuing  the  issuing  and  date  of  his  warrant/' 
and  the  Levy  Court  was  required  to  make  their  allowance  of  de- 
linquencies at  such  March  session.  It  was  expressly  provided^ 
however,  in  the  above-mentioned  act,  being  Chapter  278  of  Vol- 
ume 6  (the  provisions  of  which  appear  in  tlie  digest  or  in  the  re- 
vised edition  of  Delaware  Laws  published  in  1829  under  the  same 
title),  that  "  a  person  who  shall  be  appointed  collector  and  to  whom 
'  a  duplicate  and  warrant  shall  be  issued  and  delivered,  or  his  execu- 
tors or  administrators,  shall  have  and  may  exercise  all  the  authority 
and  powers  granted  by  this  act,  and  proceed  by  all  the  means  herein 
prescribed  for  the  collecting,  levying,  and  making  of  the  rates  re- 
quired according  to  such  warrant  and  duplicate  to  be  collected,  for 
the  space  of  two  years  from  the  date  of  such  warrant ;  but  no  de- 
linquencies shall  be  allowed  to  any  collector  except  by  the  Levy 
Court  and  Court  of  Appeal,  when  sitting  as  a  Court  of  Appeal,  in 
March  next  ensuing  the  date  of  his  warrant,  and  at  no  other  time 
whatever."  Provision  was  also  made  for  the  death,  removal,  or 
misbehavior  of  a  collector,  by  authorizing  the  Levy  Court,  upon 
the  application  of  his  sureties  or  executors  or  administrators,  as  the 
case  might  be,  to  appoint  a  collector  in  the  place  of  such  collector, 
and  compel  the  delivery  to  him  of  the  warrant  of  such  collector,  or 
to  issue  a  new  warrant,  to  bear  the  same  date  with  the  original  war- 
rant and  duplicate  for  the  year. 

Except  by  the  repealing  chapter  of  the  Revised  Statutes  of 
1852,  none  of  the  above-mentioned  provisions  have  been  repealed 
or  modified  prior  to  April  28,  1891,  save  that  in  an  act  entitled 
"  An  act  to  amend  the  election  laws  of  the  State  of  Delaware," 
passed  February  27,  1843,  and  being  Chapter  491,  Vol.  9,  Laws 
of  Delaware,  it  was  provided  by  Section  2  thereof  "  that  for  the 
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purpose  of  preventing  frauds  by  the  pretended  receipt  of  old  taxes, 
and  by  the  antedating  of  receipts  for  tax.  that  no  collector  in  this 
State  shall  collect  any  tax  upon  his  duplicate  after  two  years  from 
the  date  of  his  warrant ;  but  that  after  the  lapse  of  two  years  from 
such  date  every  such  tax  shall  be  extinguished,  and  no  collector 
shall  have  power  to  give  a  receipt  therefor."  And  the  act  further 
provided  for  the  extinguishment  of  taxes  returned  as  delinquent, 
and  prescribed  penalties  for  any  violation  of  its  provisions  by  a 
collector.  And  again,  an  act  entitled  "  An  act  in  relation  to  the 
liability  of  principal  and  surety,"  passed  March  23, 1877,  and  being 
Chapter  342,  Vol.  15,  Laws  of  Delaware,  prescribed  at  length  the 
remedy  of  the  sureties  on  a  collector's  bond,  by  application  to  the 
Levy  Court,  in  certain  contingencies,  for  his  removal,  and  the  ap- 
pointment of  another  collector  in  his  place,  and  also  provides  for  a 
similar  application  in  the  case  of  a  collector  whose  term  has  ex- 
pired, and  who  shall  not  then  have  collected  all  the  taxes  committed 
to  him  for  collection,  giving  the  Levy  Court  power  to  issue  an 
order  restraining  such  late  collector  from  the  further  collection  of 
any  taxes  committed  to  him,  and  to  appoint  '^  the  collector  resident 
in  said  hundred,  or  any  other  citizen  of  the  hundred,  to  collect  the 
residue  of  the  taxes  uncollected  by  such  late  collector."  In  the 
Bevised  Statutes  of  1852  the  provisions  of  the  antecedent  law  in 
relation  to  the  Levy  Court,  clerk  of  the  peace,  assessors,  collectors, 
and  county  treasurers  were  re-arranged  and  re-enacted  in  chapters 
appropriately  headed ;  all  those  above  cited  being  placed  either  in 
Chapter  8,  entitled  ''Of  the  Levy  Court,"  or  in  Chapter  12,  enti- 
tled "  of  Collectors,"  and  so  appear  in  Chapters  8  and  12  of  the 
Bevised  Code  of  1874.  No  change  in  phraseology,  or  omission  in- 
cident to  such  rearrangement,  requires  attention  in  this  connection, 
except  that  the  provision  above  recited,  continuing  beyond  his  term 
of  office  the  powers  of  a  late  collector,  or  his  executors  or  adminis- 
trators, in  execution  of  his  warrant,  was  omitted ;  and  this  exten- 
sion of  authority  was  left  to  rest  upon  the  implication  contained  in 
the  limitation  expressed  in  Chapter  491,  Vol.  9,  Laws  of  Delaware, 
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which  is  re-enacted  in  Section  18  of  Chapter  12  of  the  Revised 
Statutes  of  1852,  and  of  the  Revised  Code  of  1874.  The  collector 
was  empowered  and  commanded  to  collect  by  distress  of  the  prop- 
erty and  arrest  of  the  person ;  of  which  harsh  and  summary  method 
of  collection,  it  has  been  well  said ;  ^'  This  method  of  collecting 
taxes  is  as  well  eseablished  by  custom  and  usage  as  any  principal 
of  the  common  law.''  A  similar  practice  prevailed  in  all  the  colo- 
nies from  the  first  dawn  of  their  existence ;  it  has  been  continued 
by  all  the  states  since  their  independence,  and  had  existed  in  Eng- 
land from  time  immemorial.  Indeed,  it  is  necessary  to  the  exist- 
ence of  every  government,  and  is  based  upon  the  principle  of  self- 
preservation. 

Before  determining  whether  the  powers  of  a  late  collector, 
under  a  warrant  issued  to  him  for  the  collection  of  taxes  for  the 
year  1890,  are  affected  by  the  act  entitled  "An  act  in  relation  to 
the  Levy  Court  of  New  Castle  county,"  passed  April  28, 1891,  it 
will  be  necessary  to  consider  what  were  the  nature  and  extent  of 
his  powers,  if  any,  at  the  time  of  the  passage  of  said  act.  Section 
1,  Chapter  12,  of  the  Revised  Code  provides  that  "a  collector  of 
taxes  shall  hold  his  office  for  the  term  of  one  year."  Section  19, 
Chapter  8,  /d.,  requires  the  Levy  Court  to  appoint  a  collector  for 
each  hundred  in  the  month  of  February  in  every  year.  (In  the 
case  of  divided  hundreds,  collection  districts  should  be  substituted 
for  hundreds.)  Section  7,  Chapter  12,  Jd.,  prescribing  the  dates 
and  proportional  amounts  of  the  payments  required  to  be  made  by 
each  collector,  provides  that  the  residue,  after  deducting  commis- 
sions and  delinquencies,  shall  be  paid  by  the  first  Tuesday  of  Feb- 
ruary next  after  his  appointment  (before  the  end  of  his  term),  or 
earlier,  at  the  discretion  of  the  Levy  Court.  (This  provision  in 
Section  8.)  In  Section  18,  Chapter  8,  Id,,  the  form  of  warrant, 
set  out  at  length,  requires  the  collector  to  pay  the  amount  which, 
according  to  the  terms  of  his  warrant  and  annexed  duplicate,  he 
was  required  to  collect  and  pay,  in  the  manner  and  within  the  time 
appointed  by  law  in  that  behalf,  the  same  being  provided  in  Section 
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Ij  above  recited  in  part.  In  Section  2,  Chapter  12^  Id,^  the  form 
of  the  condition  of  the  official  bond  is  given^ — conditioning  the 
bond  npon  the  execution  of  the  warrant,  and  reciting  the  manner 
of  payment.  Section  10,  Chapter  2,  Id,y  provides  that  ^'  he  shall 
on  the  first  Tuesday  of  March  next  after  the  date  of  his  warrant 
render  to  the  Levy  Court  a  true  account  of  all  taxes  it  was  his  duty 
to  collect,  and  of  all  payments  made,  and  of  all  delinqnents.^' 
Section  21,  Chapter  8,  Id.y  provides  that  '^  at  the  meeting  in  March 
in  every  year  the  Levy  Court  shall  examine,  adjust,  and  settle  the 
account  of  the  collectors,  making  all  just  allowaQces,  and  the  ad- 
justment and  settlement  shall  be  final ;  and  the  court,  if  deemed 
expedient,  may  require  other  accounts  from  the  collectors.  They 
shall  at  the  said  meeting  examine  and  settle  the  delinquent  list  of 
each  collector,  as  well  of  state  as  of  county  taxes,  and  make 
^owance  of  delinquents ;  and  upon  such  allowance  the  collectors 
shall  be  credited  with  the  amount  thereof.'^  All  these  provisions 
are  in  accordance  with  the  express  limitation  of  the  term  of  office 
of  a  collector  to  one  year ;  and  their  meaning  becomes  plainer  after 
an  examination  of  the  same  provisions  expressed  at  greater  length, 
and  in  a  different  order,  in  the  act  above  referred  to,  entitled  ''  An 
act  concerning  the  Levy  Court,  clerk  of  the  peace,  assessors,  col- 
lectors, and  county  treasurers,"  to  be  found  on  page  373  of  the 
Digest.  At  the  end  of  his  year  of  office  he  ceased  to  hold  the 
office  of  collector  of  taxes  of  the  hundred  for  which  he  had  been 
appointed,  and  the  collector's  seal  provided  for  in  Chapter  372, 
Vol.  14,  Laws  of  Delaware  (Rev.  Code,  p,  90),  was  delivered  to 
his  successor  in  office.  If  he  had  failed  to  pay  ^^  to  the  officers 
authorized  by  law  to  receive  the  same "  the  amount  of  all  taxes 
committed  to  him  for  collection,  after  deducting  commissions  and 
delinquencies,  by  the  first  Tuesday  of  February  next  after  his  ap- 
pointment, there  was  a  complete  breach  of  the  condition  of  his 
official  bond ;  and  the  Levy  Court  after  the  final  settlement  in  the 
following  month  of  March,  when  the  delinquent  list  was  allowed^ 
had  full  power  and  authority  to  order  the  official  bond  executed  at 
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onoe ;  any  delay  after  that  being  merely  indulgence  on  the  part  of 
the  county  representatives  to  a  debtor  of  the  county  for  a  sum 
finally  fixed  and  ascertained. 

So  far  there  is  no  suggestion  of  any  powers  surviving  the  one- 
year  term  of  office,  but  in  Section  18  of  Chapter  12  of  the  Revised 
Code  we  find  the  provision  that  "  no  collector  nor  his  executors  or 
administrators  shall  collect  or  receive  any  tax  after  two  years  from 
the  date  of  the  warrant ;  after  that  date  it  shall  be  extinguished.*' 
This  prohibition  implies  the  power  of  the  late  collector  or  his  execu- 
tor or  administrators  to  continue  to  collect,  within  the  time  limited^ 
the  taxes  required,  according  to  his  warrant  and  duplicate,  to  be 
collected,  which  have  not  been  allowed  as  delinquent,  and  which 
he  failed  from  any  reason  to  collect  during  his  term  of  office.  And 
this  power  is  recognized  in  the  act  mentioned  above,  entitled  "An 
act  in  relation  to  the  liability  of  principal  and  surety,'*  passed  March 
23,  1877,  and  being  Chapter  342,  Vol.  15,  Laws  of  Delaware, 
which  empowers  the  Levy  Court,  in  certain  contingencies,  "  to  issde 
an  order  restraining  such  late  collector  from  the  further  collection 
of  any  taxes  committed  to  him,  and  to  appoint  the  collector  resident 
in  said  hundred,  or  any  other  citizen  of  the  hundred,  to  collect  the 
residue  of  the  taxes  uncollected  by  such  late  collector."  Prior  to  the 
revision  of  the  statutes  in  1852,  the  power  was  exercised  by  the 
late  collector,  or  his  executors  or  administrators,  by  virtue  of  the 
express  authority  given  by  Sec.  8,  Chap.  278,  Vol.  6,  Laws  of 
Delaware,  already  recited.  The  Revised  Statutes  of  1852  re- 
enacted  the  limitation  of  the  power  contained  in  Section  2  of  Chap- 
ter 491,  Vol.  9,  Laws  of  Delaware,  a  bove  recited,  but  omitted 
from  the  revision  the  express  grant  of  the  power.  But  the  legisla- 
tive intent  to  continue  the  power  is  to  be  inferred  from  their  limi- 
tation of  it.  And  this  construction  is  placed  beyond  a  doubt  by 
the  subsequent  practical  construction,  the  power  being  exercised  as 
before  without  question,  and  furthermore  by  the  later  legislative 
recognition  of  the  existence  of  the  power  in  Chapter  342,  Vol.  15, 
Laws  of  Delaware,  above  recited.     There  can  be  no  doubt,  there- 
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fore,  that  prior  to  the  act  of  April  28,  1891,  above  mentioned,  a 
late  collector^  or  his  executors  or  administrators,  might  continue  to 
exercise  the  powers  granted  by  his  warrant  for  the  collection  of 
taxes  until  after  the  expiration  of  two  years  from  the  date  of  such 
warrant. 

It,  therefore,  only  remains  to  consider  whether  the  act  entitled 
"An  act  in  relation  to  the  Levy  Court  of  New  Oistle  county," 
passed  April  28,  1891,  abolished,  or  in  any  manner  affected,  the 
powers  of  such  late  collectors ;  that  fe  to  say,  the  persons  appointed 
collectors  by  the  Levy  Court  of  New  Castle  county  in  the  month 
of  February,  1890,  and  to  whom  were  issued  on  or  before  the  first 
Tuesday  of  April  of  that  year  duplicates  and  warrants  for  the  col- 
lection of  taxes  levied  for  the  year  1891,  or  their  executors  or  ad- 
ministrators. The  last-mentioned  act  provides  for  a  change  in  the 
numbers  and  mode  of  election  of  Levy  Court  Commissioners  com- 
posing the  Levy  Court  of  New  Castle  county  (such  changes  to  take 
effect  in  January,  1893,)  and  radically  alters  the  long-established 
system  of  collecting  and  disbursing  the  county  revenue,  such  altera- 
tion being  made  to  apply  to  the  collection  and  disbursement  of  the 
revenue  for  1891,  the  current  year.  The  powers  and  duties  of  the 
Levy  Court  in  relation  to  the  assessment  lists  of  the  several  hun- 
dreds, and  the  levy  of  taxes  thereon,  are  in  no  way  affected ;  but  a 
new  officer,  to  be  known  as  the  "  Receiver  of  Taxes  and  County 
Treasurer,"  is  provided  for,  to  whom  the  Levy  Court  is  required 
to  issue  the  duplicates  of  the  taxes  of  each  hundred,  and  the  war- 
rant for  their  collection,  on  or  before  the  1st  day  of  July  in  every 
year,  b^inning  with  July,  1891 ;  the  said  receiver  of  taxes  being 
charged  with  the  duty,  and  invested  with  the  power,  of  collecting 
the  taxes  of  the  whole  county  personally  or  by  deputy,  or  by  col- 
lectors chosen  by  himself.  The  act  further  provides  for  a  new  sys- 
tem of  auditing  and  controlling  the  expenditure  of  the  taxes  col- 
lected ;  the  presumable  intent  of  the  l^islatnre,  to  be  gathered 
from  all  the  provisions  of  the  act,  being  to  provide  for  the  more 
prompt  and  economical  collection  of  the  taxes,  and  for  a  system  of 
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checks  upon  extravagance  and  jcnisappropriation,  which  might  in- 
sure prudence  and  probity  in  their  expenditure. 

Inasmuch  as  ^'t^e  receiver  of  taxes  and  county  treasurer" 
provided  for  in  the  act  was  required  to  enter  upon  the  duties  of  his 
office  in  time  to  collect  and  disburse  the  revenue  of  the  year  1891, 
in  the  place  of  the  collectors  of  taxes  and  county  treasurer  then  in 
office  under  the  antecedent  law,  the  act  proceeds  to  abolish  the  said 
offices ;  and  in  Section  2  thereof  it  is  provided  "  that  the  terms  and 
powers  of  office  of  the  county  treasurer  and  collector  of  taxes,  who 
have  been  appointed  or  elected  by  the  Levy  Court  of  New  Castle 
county  since  the  first  day  of  February,  1891,  be,  and  the  same  are 
hereby,  terminated  and  ended,  and  the  said  offices  as  now  fixed  by 
law  are  hereby  abolished  ;  and  from  and  after  the  passage  of  this 
act  the  said  of&ces  of  county  treasurer  and  collectors  of  taxes  of 
New  Castle  county,  as  now  ^xed  by  law,  are  hereby  abolished/* 
But  it  is  contended  that  the  language  in  this  section  not  only  ter- 
minates and  ends  the  powers  and  terms  of  office,  and  abolishes  the 
offfices  of  the  said  county  treasurer  and  collectors  of  taxes  of  New 
Castle  county,  whose  plaoes  are  filled  and  whose  powers  and  duties 
are  devolved  upon  the  receiver  of  taxes  and  county  treasurer  pro- 
vided for  by  the  act,  but,  in  addition,  reaches  back  to  the  late  col- 
lectors, and  terminates  and  ends  all  the  powers  of  collecting  taxes 
poss^ed  by  them  or  by  their  executors  and  administrators  under 
the  provisions  of  the  antecedent  law.  Such  a  construction  is  en- 
tirely inadmissible.  In  the  light  of  the  antecedent  law  examined 
above,  and  the  whole  of  the  statute  under  consideration,  the  mean- 
ing of  this  section  is  plain  and  unambiguous ;  that  is  to  say,  it  ter- 
minates and  ends  the  terms  and  powers  of  office  of  the  officers 
named,  to  wit,  the  county  treasurer  and  collector  of  taxes  who  had 
been  appointed  or  elected  by  the  Levy  Court  of  New  Castle  county 
since  the  1st  day  of  February,  1891.  These  were  the  only  officers 
whose  terms  and  powers  of  office  were  inconsistent,  or  in  any  way 
conflicted,  with  the  fiscal  changes  contemplated  by  the  act,  and  con- 
stituting its  main  scope  and  object.     Those  changes  were  made  to 
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b^in  with  the  collection  and  disbursement  of  the  taxes  calculated 
and  laid  by  the  Levy  Court  for  the  year  1891 ;  and  the  continu- 
ance in  offiqe  of  the  said  county  treasurer  and  collectors  of  taxes, 
charged  with  the  collection  and  disbursement  of  the  same  taxes, 
was  of  course  fatal  to  the  inauguration  of  the  proposed  reforms  in 
year  1891 ;  and  it  was  natural  for  the  legislature  to  express  its  in- 
tent to  remove  this  obstacle  with  such  vigor/  and  *even  redundancy 
of  expression,  as  to  prevent  the  possibility  of  a  doubt.  This  may, 
perhaps,  account  for  the  addition  of  the  clause,  ^'  and  from  and 
after  the  passage  of  this  act  the  said  offices  of  county  treasurer  and 
collectors  of  taxes  of  New  Castle  county  as  now  fixed  by  law  are 
hereby  declared  to  be  abolished,"  which  is  evidently  a  mere  repeti- 
tion of  the  preceding  clause,  which  sufficiently  indicated  that  the 
changes  of  the  fiscal  system  went  beyond  the  mere  change  of  agents. 
But,  however  this  may  be,  it  cannot  be  for  a  moment  held  that  the 
language  above  quoted  reaches  back  to  the  predecessors  in  office  of 
the  said  collectors,  so  as  to  deprive  them,  or  their  executors  or  ad- 
ministrators, of  the  power  of  collecting  "  the  residue  of  the  taxes 
uncollected  by  such  collector." 

It  is  manifest  from  the  preceding  review  of  the  antecedent 
law  that  a  late  collector,  or  his  executors  or  administrators,  pos- 
sesses the  power  of  collecting  '^  the  residue  of  the  taxes  uncollected 
by  such  collector ; "  not  by  virtue  of  the  office  of  collector,  for  his 
term  of  office  has  expired  by  the  terms  of  its  creation,  his  successor 
in  office  has  been  appointed,  and  the  final  accounting  for  the  pur- 
pose of  fixing  the  amount  of  his  indebtedness  on  his  official  bond 
(even  if  he  has  not  paid  the  said  indebtedness)  has  been  had,  but 
because  the  statute  has  granted  him  the  privilege  of  continuing  to 
exercise,  until  the  expiration  of  two  years  from  its  date,  the  powers 
expressed  in  his  warrant  for  the  collection  of  the  taxes  which  he 
has  actually  advanced  to  the  county,  or  which  he  and  his  sureties 
have  assumed ;  indulgence  having,  perhaps,  been  granted  to  em- 
barrassed taxables  on  the  faith  of  this  power  to  reimburse  himself 
for  taxes  advanced  or  assumed  by  virtue  of  the  extension  for 


Digitized  by  VjOOQIC 


268  COURT  OF  ERRORS  AND  APPEAIA 

OPINION   OP  CX>URT. 

another  year  of  the  power  of  the  writ  or  warrant  in  his  hands- 
How,  then,  even  without  reference  to  the  scope,  purpose,  and  sub- 
ject-matter of  the  statute  under  consideration,  and  simply  looking 
to  the  language  of  Section  2,  could  the  words,  "  and  from  and  after 
the  passage  of  this  act  the  said  office  of  county  treasurer  and  col- 
lectors of  taxes  of  New  Castle  county,  as  now  fixed  by  law,  are 
hereby  abolished,"  be  so  construed  as  to  deprive  the  predecessors  in 
office  of  such  collectors,  the  late  collectors,  whose  terms  of  office 
had  already  expired  by  the  terms  of  the  law  creating  them,  of  this 
power  of  reimbursement,— of  this  personal  right  to  proceed  under 
their  warrant  for  the  space  of  two  years  from  its  date?  The  un- 
derlying principle  of  all  construction  is  that  which  seeks  the  intent 
of  the  legislature  in  the  words  employed  to  express  it.  When 
doubts  arise  on  the  meaning  of  words,  the  antecedent  law,  the  evil 
to  be  remedied,  and  the  circumstances  under  which  the  law  has 
been  enacted  may  be  resorted  to  for  any  light  they  may  possibly 
throw  upon  the  meaning.  There  is  also  a  general  rule  of  law 
which  requires  the  courts  to  always  construe  statutes  as  prospective, 
not  retrospective,  unless  constrained  to  the  contrary  by  the  rigor  of 
the  phraseology.  We  have  considered  fully  the  antecedent  law. 
The  evil  to  be  remedied  is  manifestly  supposed  defects  and  abuses 
inherent  in  the  former  system  of  collecting  and  disbursing  the  taxes 
of  New  Castle  county,  and  the  remedy  provided  by  the  statute  is  a 
new  system  of  collecting  and  disbursing  those  taxes,  b^inning  with 
the  taxes  levied  for  the  year  1891.  Did  any  doubts  arise  as  to  the 
meaning  of  this  section,  would  the  rules  of  construction  permit  the 
inference  that  the  legislative  intent  in  such  a  statute  was  to  remit 
all  uncollected  taxes  levied  prior  to  1891,  by  depriving  late  collec- 
tors, or  their  executors  or  administrators,  of  the  power  existing 
under  antecedent  law  to  collect  them,  and  providing  no  other  means 
for  their  collection?  But  were  it  possible,  by  any  ingenuity  of 
construction,  to  sustain  the  contention  that  the  late  collectors,  the 
predeces!k)r8  in  office  of  the  collectors  appointed  or  elected  by  the 
Levy  Court  of  New  Castle  county  since  the  first  day  of  February, 
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1891,  were,  at  the  time  of  the  passage  of  the  act  entitled  "  An  act 
in  relation  to  the  Levy  Court  of  New  Castle  county,''  officers  whose 
terms  and  powers  of  office  were  therein  terminated  and  ended,  and 
were  thus  deprived  of  the  right  of  collecting  any  taxes.  Section  24 
of  the  act  itself  forbids  such  a  construction.  It  provides ''  that 
nothing  in  this  act  shall  be  construed  so  as  to  vacate,  annul,  or  in- 
validate any  official  bond  heretofore  given  by  any  officer  whose 
term  of  office  is  herein  vacated  aud  ended,  either  as  to  the  princi- 
pal or  any  surety  therein,  *  *  * ''  A  construction  which 
would  deprive  the  late  collectors  of  a  right  of  such  importance, 
existing  at  the  time  their  official  bonds  were  given,  must  of  necessity 
be  a  construction  forbidden  expressly  by  the  act  itself,  as  well  as 
one  imputing  incredible  folly  and  injustice  to  the  legislature  of  the 
State. 
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Elias  Shockley  and  minor  son  David  Shockley,  d.  b.  a,,  v. 
Joseph  B.  Shepherd  for  use  of  son  Alex.  Shepherd,  p. 
b.  r. 

Master  and  Servant  —  Parents  —  Driving  on  Public  Road — 
Damages, 

The  father  is  not  liable  for  damages  occasioned  by  the  reckless  and  unlawful  driving 
of  his  minor  son. 

When  two  persons  driving  upon  the  public  road  are  approaching  each  other,  each 
must  keep  to  the  right.     A  collision  occasioned  by  the  failure  of  one  of  the 
parties  to  observe  this  rule  while  driving  in  the  evening  and  at  a  fast  gate  ren- 
ders the  guilty  party  liable  for  damages  resulting  therefrom. 
{Sussex,  October  Term,  i8gi.) 

Appeal  from  Jastioe  of  the  Peace. 

A.  P.  Robinson,  for  appellant. 

C.  W,  OuUen,  for  respondent. 

CtoMEGYS,  C.  J.,  charging  the  jury : 

OenUemen  of  the  Jury :    This  seems  to  be  a  very  simple  case. 
It  is  an  action  brought  by  the  respondent  here  to  recover  damages 
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for  a  <»lli8ion  that  occurred  on  the  highway  in  Cedar  Creek  Hun- 
dred^ this  county,  and  alleged  on  the  part  of  the  respondent  to  have 
been  caused  by  the  reckless  driving  of  one  of  the  defendants  in 
this  case,  who  is  the  son  of  the  other  defendant.  I  desire  to  say  to 
you  now,  lest  I  may  forget  it,  that  if  it  has  been  proved  to  your 
satisfaction  by  the  testimony  given  that  this  collision  was  caused  by 
the  reckless,  willful  act  of  the  son,  the  father  would  not  be  liable 
at  all.  The  father  is  liable  for  all  the  wrongful  acts  of  his  son 
which  are  committed  while  the  son  is  in  the  father's  service  and 
acting  in  that  capacity  as  his  agent  ti  the  time ;  and  for  all  care- 
lessness or  negligence  or  anything  of  that  kind,  then,  the  master  or 
father,  here,  would  be  liable ;  but  for  any  willful  act  not  performed 
in  the  service  of  the  master,  the  employer  or  the  father,  they  would 
not  be  liable.  So,  if  you  believe,  according  to  testimony  in  this 
case,  a  verdict  ought  to  be  rendered  for  the  respondent  here  (who 
was  the  plaintiff  below),  that  verdict  ought  to  be  against  David 
Shockley,  and  not  the  father. 

Now  the  question  is  whether  any  verdict  ought  to  be  rendered 
against  him  at  all.  That  is  a  matter  for  you  to  decide  when  you 
have  listened  to  what  I  have  to  say  about  the  law  of  travel  upon 
the  public  road.  The  law  of  this  State  is,  and  has  been  for  a  long 
time,  that  wh€?n  two  persons  driving  upon  the  public  road  are  ap- 
proaching each  other,  each  shall  keep  to  the  right ;  then  there  will 
never  be  a' collision  between  them.  A  man  driving  along  the  high- 
way in  the  proper  way  will  not  be  obliged  to  get  out  of  the  way  of 
the  party  whom  he  is  meeting.  It  is  the  duty  of  that  person  to 
keep  on  his  side  of  the  road  and  not  to  drive  the  other  person  from 
the  side  of  the  road  he  is  to  occupy.  The  respondent  in  this  action 
was  on  the  righ1>-hand  side  of  the  road— just  exactly  where  he 
ought  to  be — and  wliile  he  was  driving  along  with  his  horse  in  a 
walk,  according  to  the  testimony  of  the  young  lady  with  him  (now 
his  wife),  he  discovered  these  vehicles  approaching  on  the  same  side 
of  the  road  that  he  was  on  (where  they  had  no  business  to  be  at  all), 
and  seeing  that  they  were  on  his  side  of  the  road,  he  did  what  a 


Digitized  by  VjOOQIC 


272  SUPERIOR  COURT. 


OPINION   OP   COURT. 


great  many  people  would  not  have  done — that  is,  he  varied  from 
the  legal  and  appropriate  course  that  he  was  taking  at  the  time  so 
far  as  to  get  into  the  fence  as  close  as  he  could,  in  order  to  avoid 
this  collision,  exercising  thereby  extraordinary  care  on  his  part. 
According  to  the  testimony,  these  people  who  were  coming  towards 
him  could  see  him  a  distance  of  30  or  40  yards,  but  they  still  kept 
on  the  same  side  of  the  road,  probably  trusting  that  the  respondent 
would  go  away  from  the  track  where  he  had  a  perfect  right  to  be.  He, 
apprehending  danger,  saw  proper  to  give  warning,  which  Mr.  Mor- 
gan, who  was  in  the  vehicle  ahead,  says  he  heard ;  and  he  responded 
to  that  warning  cry  and  turned  out,  but  the  other  party  did  not  do 
it ;  for  if  he  had  turned  out,  this  collision  never  would  have  hap- 
pened. According  to  the  testimony,  there  is  exactly  the  case  before 
you :  one  man  on  the  right-hand  side  of  the  road,  where  he  had  a 
right  to  be  and  where  the  law  says  he  should  be  when  vehicles  are 
passing,  endeavoring  to  get  as  far  from  the  approaching  team  as  he 
possibly  could,  to  avoid  collision ,  and  the  other  person  coming  up 
to  him  driving  along  the  road  at  a  very  fast  pace  (eight  or  ten  miles 
an  hour,  and  not  shown  to  be  less  than  eight  miles),  and  that  in  the 
evening  an  hour  after  sunset.  When  this  is  connected  with  the  fact 
that  the  driving  was  on  the  wrong  side  of  the  road,  it  shows  an  act 
of  willful  negligence  on  his  part,  and  of  course  he  must  be  respon- 
sible for  all  the  consequences  which  resulted  from  this  reckless- 
ness. 

If  you  believe  the  testimony  produced  on  the  part  of  the  re- 
spondent in  this  case,  he  is  entitled  to  recover  whatever  damages 
have  been  proved  to  you  to  have  been  sustained  by  him, — ^and  I 
will  state  to  you  that  the  testimony  on  the  part  of  the  respondent 
is  corroborated  by  the  testimony  of  ihe  witness  Mills,  who  was  in 
the  vehicle  which  came  into  collision  with  that  of  the  respondent. 
I  can  see  no  good  ground  for  any  defence  in  this  action  whatever, 
as  it  seems  to  be  a  case  where  there  was  gross  carelessness  on  the 
part  of  this  driver,  in  consequence  of  which  the  other  person,  who 
was  attempting  to  keep  out  of  the  way,  was  run  into  and  injured* 
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Soy  I  repeat,  that  if  you  are  satisfied  with  the  testimony  on  the  part 
of  the  respondent,  he  is  entitled  to  recover  such  damages  against 
young  Shockley  as  he  has  proved  he  has  sustained ;  if  you  are  not 
satisfied  with  this  testimony,  of  course  your  verdict  should  be  in 
favor  of  the  appellant. 

Verdict  in  favor  of  the  respondent  for  $15.00  damages. 


18 
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Margaret  Nichois,  d.  b.  a.,  v.  Nicholas  H.  Vinson,  p.  b.  r. 

CcmsLruction  of  StatiUes— ^Husband  and  Wife —  Witness — Con- 
tract— Evidence. 

Under  the  statute  in  this  State  a  husband  is  a  competent  witness  in  a  civil  action  in 
which  the  wife  is  a  party  to  the  suit ;  and  this  applies  to  an  action  brought  be- 
fore the  passage  of  said  statute  but  tried  subsequently  thereto. 

Where  a  party  receives  the  benefit  of  a  service  rendered  by  another  the  law  establishes 
an  implied  contract  upon  which  the  latter  ma^  recover  in  an  action  of  assumpsit 
what  he  proves  the  services  to  be  reasonably  worth. 

A  wife  may  give  her  own  personal  property  to  her  husband  or  may  sell  it  to  him  and 
receive  payment  therefor. 

An  account  book  made  up  of  items  jotted  down  upon  a  slate  during  the  day  and  sub- 
sequently transferred  to  said  book  is  a  book  of  original  entry. 
(JsTeni,  October,  /Sgi,) 

AppeaJj  from  Justioe  of  the  Peace. 

Heard  before  Comegya,  C.  J.,  and  Grubb  and  CuUen,  J.  J. 

John  B.  Pennington,  for  the  appellant,  produced  as  a  witness 
Ellis  Nichols,  the  husband  of  the  appellant. 

C.  H.  B.  Day,  for  the  respondent,  objected  to  the  competency 
of  this  witness,  for  the  reason,  as  he  contended,  that  the  recent  act 
of  the  General  Assembly  allowing  a  husband  and  wife  to  testify  in 
civil  actions  to  which  either  or  both  are  or  may  be  parties,  applied 
only  to  cases  originating  after  the  passage  of  said  act :  that  as  this 
suit  was  brought  originally  under  the  old  law  and  by  the  power 
and  authority  given  by  that  law,  the  old  law  would  be  the  one 
under  which  the  case  would  be  tried.  Therefore  as  the  present 
statute  applied  not  to  suits  brought  under  the  old  law  but  only  to 
such  as  were  brought  after  the  passage  of  the  new  act,  the  husband 
could  not  testify  in  this  case. 

The  CtouRi',  Comegys,  C.  J.    We  will  admit  the  testimony, 
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subject  to  the  charge  of  the  Court,  in  which  the  questions  raised 
will  be  passed  upon. 

CuLLEN,  J.,  charging  the  jury  :  ^ 

Gentlemen  of  the  Jury :  This  is  an  action  at  the  suit  of  Mar- 
garet Nichols  (defendant  below)  appellant,  against  Nicholas  H. 
Vinson  (plaintiflF  below)  respondent.  The  action  was  originally 
brought  below  before  a  justice  of  the  peace  by  Nicholas  H.  Vinson 
against  Margaret  Nichols;  judgment  there  was  recovered  on  the 
suit  by  Mr.  Vinson,  and  the  defendant,  Mrs.  Nichols,  ftikes  an 
api)eal.  The  case  then  comes  up  to  this  court  to  be  tried  "  de  novo," 
— ^that  is,  just  as  though  no  action  whatever  had  been  instituted  in 
the  court  below,  This  action,  gentlemen,  is  a  very  common  one, — 
what  is  called  an  action  of  assumpsit,  in  this  case  brought  for  the 
recovery  of  the  price  of  work  and  labor  done  by  Mr.  Vinson  for 
Mrs.  Nichols  (or  some  one  else)  in  the  sawing  of  certain  timber — 
10,928  feet  at  the  price  of  50  cts.  per  hundred.  There  is  no  dis- 
pute about  this  service  being  rendered  by  Mr.  Vinson  in  the  saw- 
ing of  this  lumber,  neither  is  there  any  dispute  as  far  as  the  evi- 
dence that  you  have  heard  in  this  case  is  concerned  as  to  the  price ; 
in  other  words,  it  is  admitted  on  both  sides  that  the  service 
was  rendered  by  Mr.  Vinson  in  the  sawing  of  certain  timber 
at  50  cts.  per  hundred,  which  would  amount — less  a  credit  of  $1.52 
—to  the  sum  of  $53.12. 

In  all  actions  of  this  kind  (assumpsit)  there  may  be  a  recovery 
had  where  there  is  a  special  contract ;  that  is,  an  agreement  in 
which  a  person  agrees  to  do  certain  service  for  a  fixed  and  stated 
sum.  If  there  was  such  a  contract,  and  the  party  seeks  to  recover, 
he  must  prove  that  it  is  a  special  contract.  If,  however,  he  has  no 
special  contract,  but  the  service  is  rendered,  and  the  party  receives  the 
benefit  of  the  service  rendered  by  the  other,  then  the  law  establishes 
an  implied  contract  on  which  he  is  entitled  to  recover  what  he 
proves  the  services  are  reasonably  worth.  We,  therefore,  say  to 
you,  gentlemen,  that  if  these  services  were  rendered,  then,  of  course, 
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Mr.  Vinson  has  a  right  to  recover,  provided  the  work  was  done  at 
the  request  of  the  party  for  whom  he  alleges  the  service  was  ren- 
dered. 

So  far  as  the  Act  of  Limitations  is  concerned,  it  does  notapplj 
in  this  case;  for  if  the  suit  be  brought  within  three  years  on  ac- 
count, then  the  person  can  recover.     At  the  end  of  three  years  the 
account  is  barred  and  recovery  could  not  be  had,  except  upon  proof  ' 
of  the  judgment. 

There  is  very  little  law  in  this  case ;  it  is  mostly  a  matter  of 
fact — I  might  say,  entirely  a  matter  which  is  to  be*  decided  by  you 
according  to  the  evidence  which  you  have  heard  in  this  case.  So  far 
as  the  evidence  is  concerned,  the  court  have  nothing  whatever  to  do 
with  that.  It  is  your  duty  to  sift  the  evidence,  reconcile  it  if  you 
can,  and  ascertain  what  are  the  true  facts  that  have  been  prov^  on 
the  witness  stand  in  this  case. 

There  is  a  question  which,  however,  the  court  held  up  for  ad- 
visement ;  we  admitted  the  testimony  of  the  husband,  the  wife 
being  a  partner,  but  we  had  some  doubt  whether  under  the  recent 
act  of  the  General  Assembly  the  common  law  had  been  so  far 
changed  as  to  allow  this ;  but  we  conclude  that  the  facts  are  suflS- 
cient  to  allow  the  husband  to  be  a  witness  in  this  case.  The  recent 
law,  which  is  in  direct  conflict  with  the  common  law,  provides 
*^  That  it  shall  and  may  be  lawful  for  husband  and  wife  to  testify 
in  all  civil  actions  in  which  either  or  both  are  or  may  be  parties  to 
the  suit."  That  is,  the  law  makes  the  husband  and  wife  competent 
as  witnesses,  and  the  weight  of  their  testimony  is  to  be  considered 
by  you  like  any  other  testimony  which  may  be  offered. 

In  the  first  place  here  it  appears,  as  alleged  on  the  part  of  the 
plaintiff  in  this  case  (Mr.  Vinson)  that  Mr.  Nichols,  the  husband 
of  Mrs.  Nichols,  is  an  insolvent  man.  That  is  admitted  on  both 
sides.  They  have  also  proved  here  to  you  that  he  has  not  been  in 
the  habit  of  doing  business  in  his  own  name  for  some  years  back. 
According  to  the  testimony  of  Mr.  Nicholas  II.  Vincent,  plaintiff 
in  this  case  it  appears  that  Mr.  Nichols  called  upon  him,  as  he 
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allies,  stating  that  he  did  not  do  any  business  for  himself^  and  that 
he  wanted  him  to  saw  a  quantity  of  timber  which  was  to  be  gotten 
off  his  wife's  land.  Something  had  been  said  here  in  relation  to 
this  timber  not  being  sawed  according  to  contract — so  far  as  that 
is  concerned^  we  may  presume — and  you  have  a  right  to  presume- 
that  if  the  work  was  not  done  in  a  workmanlike  manner,  the 
party  was  not  liable  to  accept  it.  It  has  been  proved  to  you,  and 
admitted  on  the  other  side,  that  Mr.  Vinsoii  sawed  this  timber,  that 
it  was  sent  away  and  sold  in  the  city  of  Wilmington.  Therefore 
the  case  stands  before  you  that  Mr.  Vinson  has  done  this  work, 
consisting  of  cutting  into  board  or  timber  of  whatever  kind  was 
ordered,  10,928  feet  at  50  cents  per  hundred ;  and  Mr.  Vinson 
alleges  in  this  case  that  he  lias  not  been  paid  for  this  labor,  and  that 
he  charged  for  the  cutting  of  this  timber,  not  Mr.  Nichols,  who 
came  to  see  him,  but  Mrs.  Nichols.  It  is  very  true  that  Mr.  and 
Mrs.  Nichols  are  husband  and  wife,  and  it  would  be  necessary,  in 
order  that  the  wife  shall  be  charged,  that  this  matter  should  be 
brought  home  to  the  knowledge  of  the  wife  that  certain  work  had 
been  done  at  her  request  and  for  her  benefit  It  will  be  necessary 
for  you  to  be  satisfied  that  it  was  done  through  and  by  her  agent, 
and  that  he  acted  on  behalf  of  her.  And  as  Vinson's  statement 
goes,  he  says  that  Mr.  Nichols  came  to  him  to  saw  this  lumber 
saying  that  he  did  not  do  business  in  his  own  name,  and  that  the 
timber  was  cut  off  his  wife's  land ,  and  now  you  are  to  put  your 
own  construction  upon  this.  What  did  he  mean  by  this  statement; 
did  he  mean,  ''Well,  I  have  nothing  to  do  with  this  matter,  as  the 
timber  comen  off  my  wife's  land  and  I  do  no  business  myself;"  or 
did  he  mean  to  convey  the  idea, ''  I  am  going  to  get  some  timber 
off  my  wife's  land  and  bring  it  here  and  have  it  sawed  for  my 
own  benefit  ?  "-^that  is  a  matter  for  you  to  take  into  consideration. 
He  made  no  contract  and  did  not  say  whether  it  was  for  one  party 
or  the  other.  It  is  alleged  on  the  other  hand,  and  contended  by 
the  wife,  who  is  the  defendant,  that  she  never  employed  Mr.  Vin- 
son either  directly  or  indirectly,  either  by  or  through  herself  or  by 
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or  through  her  husband  as  her  agent,  but  on  the  contrary  that  she 
sold  this  timber  to  her  husband  at  his  request.  Of  course,  the  wife 
has  a  right  to  hand  over  property  to  her  husband  just  as  she  has  a 
right  to  hand  it  over  to  anybody  else,  or  she  may  sell  it  and  take 
the  money — that  is  an  executed  contract  by  taking  the  money  and 
handing  over  the  property.  Her  testimony  is  that  she  had  no  con- 
nection with  this  agreement  as  between  Mr.  Nichols  and  Mr.  Vin- 
son ;  that  Mr.  Nichols  bought  this  lumber  of  her  at  so  much  and 
that  he  paid  her  a  certain  price.  This  is  the  conflicting  testimony 
as  between  the  two  parties,  and  that  is  a  matter  which  you  must 
reconcile;  and  you  must  do  it  by  taking  into  consideration  all  the 
facts  and  circumstances  surrounding  it,  in  order  to  ascertain  what 
position  the  parties  occupy  to  the  case.  One  may  be  actuated  by 
interest  and  the  other  may  have  no  interest  in  the  matter  at  all. 

Then,  again,  Mr.  Nichols  testified  to  the  same  facts  that  were 
testified  to  by  his  wife.  She  allies  that  this  lumber  was  sold  to 
her  husband  at  $2.00  per  tree,  the  same  price  for  which  she  sold 
timber  to  a  man  by  the  name  of  Hairgrove,  that  she  made  a  special 
bargain  with  Mr.  Hairgrove  herself,  that  her  husband  refused  to 
have  anything  at  all  to  do  with  it,  as  she  states  that  she  desired  her 
husband  to  transact  business  for  her  and  that  he  positively  declined 
and  that  she  sold  this  timber  to  Mr.  Hairgrove.  Mr.  Hairgrove 
comes  up  here,  on  the  contrary,  and  testifies — and  you  must  con- 
sider it — ^that  he  never  bought  any  timber  from  this  lady  and  was 
not  acquainted  with  her,  but  might  know  her  if  he  should  see  her, 
but  that  his  agreement  was  made  by  and  through  the  husband,  who 
went  with  him  into  the  woods  and  selected  the  trees,  and  that  he 
paid  the  husband  not  far  from  Hairgrove^s  mill  yard  at  the  rate  of 
$2.00  per  tree,  the  former  getting  out  of  the  carriage  and  receiving 
the  money,  and  leaving  in  the  carriage  a  lady  whom  the  latter  did 
not  know. 

Another  portion  of  testimony  produced  here  is  that  of  the 
husband  and  wife  that  they  never  went  together  for  the  purpose  of 
seeing  Mr.  Vinson,  in  order  to  make  an  arrangement  with  him  for 
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sawing  this  timber.  It  was  all^^  od  the  other  side  that  they 
drove  up  to  the  house  and  went  to  see  Mr.  Vinson  and  he  was  not 
at  home.  The  witness  Ford  testifies  to  you  that  on  a  certain  occa- 
sion in  corn-husking  time  Mr.  Nichols  came  along  the  road  with  a 
horse  and  carriage  and  his  wife  with  him  in  the  carriage,  that  he 
stopped  the  carriage  along  a  hedge  row,  the  witness  was  husking 
com  some  20  corn  rows  from  the  hedge,  that  he  distinctly  saw  the 
carriage  and  knew  the  horse  to  be  that  of  Mr.  Nichols.  They 
drove  up  to  the  mill  of  Mr.  Vinson  and  came  back ;  that  Mr. 
Nichols  said  to  witness  that  he  had  been  with  his  wife  to  see  Mr. 
Vinson  (and  wanted  to  know  where  he  was)  to  saw  some  timber 
for  his  wife.  That  is  a  direct  conflict  of  testimony,  and  it  is  for 
you  to  take  into  consideration. 

So  it  presents  itself,  after  all,  as  a  case  in  which  work  was 
done — that  is  not  denied — but  it  is  contended  on  one  side  that  the 
work  was  done  at  the  instance  of  the  husband  alone,  and  on  the 
other  hand  the  plaintiff  claims  that  it  was  done  and  charged  by  him 
at  the  time  against  the  wife,  as  he  knew  that  the  husband  was  in- 
solvent. 

In  relation  to  the  account,  we  would  say  to  you,  gentlemen, 
that  a  man  may  keep  an  account  in  a  book  for  service  rendered,  he 
may  come  into  court  and  produce  that  book,  and,  if  fairly  and  r^-x 
nlarly  kept,  under  the  provisions  of  the  statute,  that  is  sufficient  to 
prove  the  work  was  done.  But  that  is  not  absolutely  necessary,  as 
It  person  may  recover  for  work  and  service  rendered,  though  he  has 
no  account  at  all,  but  he  is  driven  to  other  proof — that  is,  to  prove 
that  the  work  was  done  and  labor  rendered  for  which  he  charges. 
The  book  of  Mr.  Vinson,  I  understand,  was  not  presented  as  a 
book  of  account  upon  which  he  sought  to  recover,  but  certain  work 
was  therein  entered,  viz.,  sawing  done  for  Mrs.  Margaret  Nichols 
on  the  16th  day  of  November,  1886 ;  and  the  book  was  used,  as  is 
always  usual  in  cases  of  that  kind,  to  refresh  his  memory,  and  was 
not  offered  in  evidence.  This  account  was  kept  on  a  slate  and 
afterwards  transferred  to  the  book.     That  is  allowed  under  the 
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present  statute,  and  the  book  into  which  it  is  entered  is  considered 
a  book  of  original  entiy.  A  blacksmith,  for  instance,  sets  down 
items  during  the  day  on  a  slate  with  a  pencil  and  at  night  he  trans- 
fers it  to  his  book ;  although  the  law  provides  that  an  account  to 
stand  must  be  an  original  entry,  on  account  of  the  convenience  of 
this  method,  it  is  settled  that  parties  may  put  items  on  a  slate  and 
then  put  them  in  a  book,  and  this  book  is  called  a  book  of  original 
entry.  In  this  case,  inasmuch  as  the  service  was  proved  by  Mr. 
Vinson,  independent  of  the  book,  it  amounts  to  the  same  thing  as 
if  he  had  kept  his  account  regularly. 

If  you  shall  be  satisfied  from  the  proof,  taking  into  considera- 
tion all  the  circumstances,  that  Mr.  Nichols  went  to  Mr.  Vinson 
himself,  and  that  Mr.  Vinson  did  not  charge  Mrs.  Nichols  but  that 
he  charged  Mr.  Nichols,  by  reason  of  the  fact  that  he  told  him  that 
he  was  going  to  dispose  of  this  lumber  some  way,  then  in  that  case 
Mrs.  Nichols  is  not  bound  to  pay  this  bill.  But  if  you  are  satis- 
fied that  Mr.  Nichols  went  there  to  Mr.  Vinson  and  that  he  was 
acting  on  behalf  of  his  wife,  and  if  his  wife  was  cognizant  of  this 
fact,  or  he  represented  it  to  Mr.  Vinson  so  that  the  latter  made  the 
charge  against  hi^  wife,  then  in  that  case  the  wife  is  liable. 

Verdict  for  $68.62  for  plaintiff  below. 
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Jacob  S.  MAciiABY  v.  George  Turner.* 

Pleading — Bepletdn — Landlord  and  Tenant— Sah  of  Personal 
Property, 

Matter  that  is  pleaded  must  have  some  relevancy  to  the  cause  of  action,  must  be 
directly  in  reply  to  the  matter  to  which  it  is  pleaded  and  should  tender  a  direct 
issue ;  and  if  it  be  wholly  foreign  to  the  case  will  be  rejected  as  surplusage. 

Replevin  lies  for  all  goods  and  chattels  unlawfully  taken  or  detained  from  the  party 
entitled  to  the  possession  thereof. 

If  a  tenant  of  a  farm  abandons  it  before  the  expiration  of  his  term,  the  possessory 
right  in  whatever  is  upon  said  farm  reverts  to  the  landlord. 

No  right  vests  in  the  vendee  in  a  bill  of  sale  of  personal  property  till  the  delivery  of 
the  bill  of  sale  and,  as  against  third  parties,  till  delivery  of  possession. 
{JTmty  October  2^^  i8gt.) 

Action  op  replevin.  In  this  case  the  foUowiDg  plea  and 
replications  thereto  were  filed  ;  viz : 

^^  5th.  And  for  a  further  plea  in  this  behalf,  the  said  defend- 
ant saith  that  at  the  time  of  the  supposed  taking  of  the  said  goods 
and  chattels,  in  the  said  declaration  mentioned,  the  same  had  been 
seized  and  attached,  and  were  then  lawfully  held  by  James  C.  Rob- 
inson, then  sheriff  of  Kent  county  aforesaid,  and  as  such  by  virtue 
of  a  writ  of  the  State  of  Delaware,  commonly  called  a  foreign  at- 
tachment and  to  him  directed,  in  which  one  Sarah  L.  Trumpeller 
was  plaintiff,  and  a  certain  Abram  C.  McLean  defendant,  the  same 
being  number  68  of  the  October  term,  1886,  of  said  county.  And 
this  defendant  in  faith  saith  that  at  the  time  the  said  goods  and 
chattels  were  supposed  to  be  taken,  as  in  the  said  plaintiff's  said 
declaration  mentioned,  the  same  were  lawfully  in  the  hands  and 
custody  of  the  said  James  C.  Robinson  as  sheriff  of  Kent  county 
aforesaid ;  and  this  he  is  ready  to  verify,  etc/' 

The  replication  to  said  plea  was  in  these  words : 

*This  case  was  affirmed  by  the  Couit  of  Errors  and  Appeals  on  January  17, 
1894. 
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'^  To  the  fifth  plea  the  plaintiff  saith  that  the  goods  and  chat- 
tels in  the  said  plaintiff's  deolaration  mentioned  at  the  time  of  said 
pretended  taking  by  the  said  James  C.  Robinson,  sheriff  of  Kent 
county,  by  virtue  of  said  pretended  writ  of  foreign  attachment  at 
the  suit  'of  Sarah  L,  Trumpdler  v.  Abram  C.  McLean,  No.  68, 
October  term,  A,  D.,  1886,  of  said  county, — were  not  the  property 
of  Abram  C.  McLean,  the  defendant  in  said  pretended  writ  of 
foreign  attachment,  but  were  the  property  of  Jacob  S.  Maclary,  the 
plaintiff  in  this  suit;  and  the  said  goods  and  chattels  were  not  law- 
fully in  the  hands  and  custody  of  James  C.  Robinson,  sheriff  of 
Kent  county.  And  this  the  said  plaintiff  prays  may  be  inquired 
of  by  the  country,  etc." 

Counsel  for  the  defendant  objected  to  the  replication  to  his 
fifth  plea  as  made  by  the  counsel  for  the  plaintiff,  and  moved  to 
strike  out  the  same,  for  the  following  reasons : 

1st.  That  it  was  argumentative  in  its  character  and  did  not 
express  a  direct  affirmative  or  a  direct  denial. 

2d.  That  it  was  a  departure  from  the  original  plea,  inasmuch 
as  it  stated  that  the  property  was  not  the  property  of  Abram  C. 
McLean ;  and  raised  a  new  issue  which  was  not  raised  by  said  plea 
and  to  which  the  defendant  could  not  rejoin. 

3d.  That  it  concluded  to  the  country,  and  it  should  have  been 
a  verification. 

C  H.  B,  Day,  for  the  plaintiff. 

J.  Alexander  Fulton,  for  the  defendant. 

The  Coubt,  Cullen,  J.:  Upon  an  examination  of  this  mat- 
ter, under  the  general  rules  for  pleading  we  find  that  matters  that 
are  pleaded  must  have  some  relevancy  to  the  cause  of  action  ;  that 
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they  must  be  directly  in  reply  to  the  matters  to  which  they  are 
pleaded  and  should  tender  a  direct  issue  tliereto. 

Admitting,  for  the  sake  of  argument^  that  the  facts  as  set  forth 
in  this  plea  were  proven  :  that  this  being  an  action  of  replevin  at 
the  suit  of  Jaccb  8.  Madary  v.  George  Turner,  there  was  a  writ  of 
foreign  attachment  sued  out  at  the  suit  of  different  parties,  under 
and  by  virtue  of  which  attachment  the  same  goods  were  levied 
upon, — ^yet  they  are  utterly  irrelevant  as  to  any  issue  that  was 
joined  in  this  case.  They  tender  no  issue  whatever  as  between 
Jacob  S.  Maclary  and  Greorge  Turner,  the  defendant  in  this  case, 
to  which  a  reply  may  be  necessarily  made.  Under  the  general 
rules  of  pleading,  if  the  matter  be  wholly  foreign  to  the  case, 
it  would  be  rejected  as  surplusage. 

This  property  may  have  been  lawfully  or  unlawfully  taken  by 
virtue  of  this  attachment,  but  it  tenders  no  issue  as  between  these 
parties. 

The  Court  therefore  order  that  not  only  the  replication  to  the 
fifth  plea,  but  the  fifth  plea  itself  shall  be  stricken  out. 

The  case  was  continued  to  the  April  term  of  Court  at  which 
it  was  tried  and  the  following  charge  delivered  : 

CuLLEN,  J.,  charging  the  jury : 

OerMemen  of  the  jury :  This  is  an  action  brought  by  Jacob 
8.  Maclary  against  George  Turner,  being  what  is  called  an  action 
of  replevin,  for  the  recovery  of  a  certain  quantity  of  com  and  hay. 
This  is  an  action  which  lies  for  the  recovery  of  the  special  articles 
which  have  been  taken  or  detained  by  a  person  whom  the  claimant 
holds  has  no  right  to  them.  Under  this  special  form  of  action,  the 
value  of  the  articles  may  be  recovered  in  money,  if  the  property 
itself  cannot  be  found,  or  the  property  may  be  recovered  by  a  judg- 
ment of  retomo  hoAendOy  if  the  possession  thereof  can  be  had.  If, 
however,  an  action  of  replevin  be  brought  for  the  recovery  of  prop- 
erty which  in  the  meanwhile  has  been  used  up,  being  of  a  perish- 
able nature,  or  which  has  been  removed,  so  that  they  cannot  obtain 
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it,  then,  under  the  law  in  this  case,  if  the  party  is  entitled  to  re- 
cover, he  may  recover  the  money ;  that  is,  the  value  of  the  prop- 
erty together  with  such  an  amount  as  you  may  deem  proper  and 
right  to  indemnify  him  by  reason  of  the  wrongful  retention  of  the 
property. 

In  this  action,  differing  from  most  actions,  the  question  is  as 
to  the  right  of  possession.  Replevin  lies  for  all  goods  and  chattels 
unlawfully  taken  or  detained,  and  may  be  brought  whenever  one 
person  claims  personal  property  in  the  possession  of  another,  and 
this  whether  the  claimant  has  ever  had  possession  or  not,  and 
whether  his  property  in  the  goods  be  absolute  or  qualified,  provided 
he  has  the  right  to  the  possession.  Therefore  the  question  of  pos- 
session enters  materially  into,  and  becomes  the  gist  of  every  action 
of  replevin  which  may  be  instituted.  For  instance,  where  a 
person  who  is  not  the  real  owner  of  the  property  brings  an  action 
of  replevin  when  the  property  of  somebody  else  is  entrusted  to 
him.  If  a  man  rent  to  another  a  yoke  of  oxen,  or  a  horse  for  the 
term  of  one  year,  the  lessee  under  such  circumstances  has  the  right 
to  the  use  of  the  property  for  and  during  that  term,  and  although 
he  is  not  the  owner  of  the  property,  in  law,  yet,  having  the  legal 
right  of  possession,  if  anybody  takes  it  from  him  he  has  the  right 
of  an  action  of  replevin,  and  he  may  recover  it. 

From  the  &cts  in  this  case,  which  are  not  disputed,  it  appears 
that  Mrs.  Trumpeller  was  the  owner  of  certain  real  estate  situated 
in  this  county.  This  property  was  demised  for  the  year  commenc- 
ing first  of  March,  1886,  and  would  of  course  terminate  on  the  first 
of  March,  1887.  Under  and  in  pursuance  of  that  demise  he  (the  les- 
see) entered  into  possession  of  the  premises,  agreeing  to  pay  by  way  of 
rent  one- half  of  the  corn  and  one-half  of  the  fodder  grown  upon 
that  land.  He  occupied  these  premises  until  some  time  in  the 
month  of  September,  the  corn  having  been  cut  and  shocked  and 
the  hay  (part  of  which  was  clover  and  part  timothy)  being  stacked 
in  a  certain  field,  when  he  left  or  abandoned  the  premises,  and  went 
beyond  the  limits  of  this  State. 
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This,  theD,  presents  to  you  the  ease  of  a  tenant  in  the  posses- 
sion of  a  rented  farm  abandoning  it  of  his  own  accord,  leaving  the 
property ;  and  the  next  question  that  arises  under  those  circum- 
stances is :  In  whose  possession  was  the  property  which  remained 
on  the  rented  premises.  We  say  to  you  that  under  these  circum- 
stances, a  man  being  lawfully  in  possession  of  a  farm  as  a  tenant, 
leaving  and  abandoning  that  farm,  the  possessory  right  in  whatever 
was  upon  that  farm  reverted  to  the  owner  of  the  property,  who 
was,  in  this  case,  Mr°.  Trumpeller.  Mr.  McLane  was  the  tenant. 
He,  we  say,  absconded  some  time  in  the  month  of  September,  1886. 
Before  he  left,  it  appears  that  there  was  a  paper  executed  by  him, 
which  to  all  intents  and  purposes  constitutes  what  in  law  may  be 
termed  a  bill  of  sale.  In  consideration  of  a  certain  amount  of 
money  he  bargained  and  sold  to  Mr.  Maclary  the  corn  in  the  shock 
and  also  the  timothy  hay  and  the  clover  upon  the  premises.  That 
paper  appears  to  have  been  executed  by  Mr.  McLane,  the  tenant,, 
drawn  by  Mr.  Kenney,  and  he  (McLane)  left  without  the  delivery 
of  that  paper.  That  paper,  as  appears  from  the  testimony  of  Mr. 
Maclary,  in  whose  favor  the  bill  of  sale  was  made,  came  into  the 
hands  of  Mr.  Maclary  after  the  departure  from  this  State  of  Mr. 
McLane.  Admitting,  for  the  sake  of  argument  (which  may  be  all 
so),  that  if  property  is  conveyed  by  bill  of  sale,  no  right  vests  in 
the  vendee  until  there  is  a  delivery  of  that  whicL  carries  the  title. 
If  there  was  a  sale,  then,  of  course,  that  sale  amounted  to  this,  that 
even  though  the  property  belonged  to  the  vendor,  yet  no  title  could 
vest  in  the  vendee  until  delivery  of  that  paper. 

This  property  having  been  abandoned  by  Mr.  McLane  and 
being  in  the  possession  of  George  Turner,  the  agent  of  Mrs. 
Trumpeller,  the  next  question  that  we  are  to  consider  upon  the 
facts  which  are  admitted  and  not  disputed  is :  In  whose  possession 
was  this  com  and  fodder?  Here  was  a  paper  which  was  delivered 
afi;er  McLane  was  away,  he  having  abandoned  the  premises,  not 
being  in  possession,  under  those  circumstances,  the  court  must  say 
to  you  that  under  the  provisions  of  the  statute  of  frauds,  there  can 
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be  between  the  vendor  and  vendee  no  valid  sale  of  personal  prop- 
erty, unless  it  be  aooompanied  with  the  possession. 

As  to  the  rights  of  the  person,  whether,  it  was  a  joint  owner- 
ship as  between  Mrs.  Trumpeller  and  Mr.  McLane,  the  tenant,  we 
don't  deem  that  that  enters  as  a  necessary  ingredient  into  this  case, 
and  relative  to  which  we  should  give  you  any  opinion.  It  is  neces- 
sary, in  order  to  constitute  a  valid  sale  and  to  vest  whatever  right 
might  be  in  Mr.  McLane — whether  it  be  one-half  undivided  part, 
or  admit,  for  the  sake  of  argument,  that  it  was  the  whole  and  that  the 
tenant  had  the  riglit,  not  only  to  sell  his  own  individual  interest,  but 
also  the  interest  of  the  landlady — still,  it  becomes  necessary  in  making 
that  sale,  not  only  that  there  should  be  a  bona  fide  sale,  but  a  delivery 
of  possession.  It  is  contended  by  one  side  here  that  there  was  no 
delivery  of  possession,  because  it  was  not  in  the  power  of  the  party 
to  deliver  possession  of  that  which  he  himself  did  not  hold.  As 
to  such  an  opinion,  we  don't  think  any  possession  was  delivered 
until  that  paper  was  delivered,  whatever  may  be  the  title,  whether 
it  be  the  right  to  sell  one-half  or  the  whole,  on  the  part  of  Mr. 
McLane.  The  possession  not  being  in  his  power,  tlie  right  being 
given  him,  not  being  acquired  by  possession,  no  right  passed  to  Mr. 
Maclary,  and  be  has  no  right  to  recover  in  this  action  of  replevin. 
If  you  are  satisfied  from  these  facts  that  this  man  was  not:  in  pos- 
session of  thfis  corn  and  fodder  when  he  sold  the  same,  then,  as  he 
could  not  give  possession,  your  verdict  should  necessarily  be  in  favor 
of  the  defendant ;  and  the  amount  of  your  verdict  should  be  the 
value  of  the  property  which  it  appears  has  been  replevied  from 
Mr.  Turner,  who  was  acting  as  the  agent  of  Mrs.  Trumpeller,  to- 
gether with  interest  which  has  accrued,  by  way  of  damages  for  its 
detention. 

Verdict  for  defendant  for  $239.01. 
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Thomas  S.  Clark  use  of  David  Brendlinger  v.  Stephen 
Walker. 

Pleading — Evidence — Contract — Promise  to  Pay — Demand. 

Whenever  one  man  has  money  in  his  hands  which  belongs  to  another,  the  latter  may 
recover  the  same  in  an  action  of  assumpsit  for  money  had  and  received ;  in  such 
case  the  law  implies  a  promise  to  pay  and  there  need  be  no  demand  of  payment 
before  suit  brought. 

An  action  of  assumpsit  will  not  lie  on  a  sealed  instrument. 

Where  by  a  stipulation  in  an  instrument  under  seal  a  party  thereto  becomes  the  holder 
of  money  belonging  to  another  not  a  party  thereto,  the  latter  may  recover  the 
same  in  an  action  of  assumpsit  for  money  had  and  received,  and  use  the  sealed 
instrument  as  evidence  in  the  proof  of  his  case. 

In  a  sale  of  standing  timber  to  be  cut  and  removed  by  the  purchaser  during  a  period 
of  two  years,  and  to  be  paid  for  as  cut,  an  action  will  lie  at  any  time  for  recov- 
ery of  the  amount  on  timber  then  cut  and  removed. 
{/Cent,  October  so,  iSgi.) 

Action  of  Assumpsit  for  the  price  of  certain  timber. 

J.  Alexander  Fulton,  for  plaintiff. 

Edward  Ridgely  and  James  Pennemll,  for  defendant. 

Comegys,  C.  J.,  charging  the  jury. 

Gentlemen  of  the  Jury :  This  is  a  case  that  has  occupied  con- 
siderable time,  and  it  is  a  very  interesting  one,  in  view  of  the 
questions  of  law  that  are  involved  within  it.  The  questions 
of  fact  there  are  nothing  very  peculiar  about ;  but  I  think  you  will 
not  have  any  very  great  difficulty  in  coming  to  a  conclusion  upon 
this  case,  when  we  have  said  to  you  what  we  conceive  to  be  the  law 
applicable  to  it.  But  the  very  question  of  law  which  has  been  raised 
and  which  has  been  so  much  discussed  at  the  bar  by  counsel  in  this 
case  i$  one  that  has  never  received  that  elaborate  treatment  in  any 
case  in  this  State,  so  far  as  we  know,  as  it  has  in  the  present  one ; 
and  we  have  given  it  a  great  deal  of  consideration  and  have 
reached  a  conclusion  in  r^ard  to  what  the  law  is  that  we  feel  con- 
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fident  is  a  correct  one;  but  if  it  should  be  thought  incorrect  by  the 
counsel  on  either  side — having  declined  to  give  this  judgment  of 
non-suit — either  of  them  can  take  it  to  the  Court  of  Errors  and 
Appeals.  We  shall  make  no  objection  on  our  part  if  that  should 
be  done. 

On  the  28th  of  July,  1886,  David  Brendlinger,  who  was  the 
owner  of  the  tract  of  land  with  the  timber  or  woodleaf  then  upon 
it  with  which  this  suit  is  concerned,  sold  and  conveyed  said  tract  to 
Fennel  Rash,  and  took  from  him  as  security  for  $3,250  of  the  pur- 
chase money,  his  judgment  bond  also  the  mortgage  of  himself  and  * 
wife  of  the  said  premises.  On  the  following  seventh  day  of  August 
Rash  sold  the  woodleaf  of  said  premises  (which  covered  about  fifty 
acres  of  the  entire  tract)to  the  defendant  in  this  suit,  Stephen 
Walker.  The  articles  of  sale  and  purchase  between  them,  which 
are  in  proof  before  the  jury,  being  in  these  words : 

"  Received  from  Stephen  Walker  fifty  dollars  on  account  of 
wood  and  timber  privilege  on  McCaulley  farm  near  Dina's  Cross 
Roads,  Kent  County,  Delaware,  sold  him  this  day  for  thirteen  hun- 
dred dollars,  this  being  a  part  of  purchase  money,  the  balance  to 
be  paid  as  the  timber  is  cut.  The  time  of  cutting  and  hauling  said 
wood  and  timber  to  expire  August  7,  1888.  But  from  this  date, 
August  7,  1886,  until  August  7,  1888,  the  said  Walker  agrees  to 
cut  the  best  timber  and  have  it  off  as  soon  as  he  can.  In  case  said 
Walker  is  stopped  from  cutting  the  wood  or  timber  then  he  is  to 
pay  only  for  what  he  got — this  means  if  he  is  stopped  by  any  per- 
son holding  a  claim  against  said  land.  The  farm  is  now  owned  by 
Pennel  Rash  and  tenanted  by  David  Farrow,  The  money  to  be 
paid  to  Thomas  S.  Clark."  This  is  sealed  by  Pennel  Rash  and 
Stephen  Walker. 

In  pursuance  of  this  agreement  the  defendant.  Walker,  entered 
upon  the  land  to  avail  himself  of  the  benefits  of  his  purchase,  and 
cut  and  carried  away  therefrom,  to  his  saw  mill  close  at  hand  to  be 
worked  up  into  lumber,  such  timber  trees  as  he  had  occasion  to  use 
for  that  purpose,  and  he  so  continued  to  do  from  time  to  time  until 
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the  suit  we  are  trying  was  brought,  12th  October,  1887,  and  m  faet 
until  the  month  of  January,  1888, — but  we  are  not  porticularlj 
concerned  with  any  cutting  after  said  12th  of  October,  1887 ;  if  he 
cut  any  timber  after  that  time,  it  forms  no  part  of  the  claim  in  the 
present  action,  which  seems  to  have  been  brought  to  recover  for 
such  timber,  etc.,  as  was  cut  up  to  that  time.  Now  it  has  been 
testified  to  before  you  (and  the  fact  is  not  disputed)  that  in  addition 
to  the  small  sum  of  ^50,  receipted  for  by  the  agreement,  the  de- 
fendant. Walker,  also  paid  to  Thomas  8.  Clark  (named  in  the  agree- 
ment as  the  person  to  receive  the  same)  the  sum  of  $650  by  and 
through  two  n^otiable  notes  given  to  him  by  said  Walker,  one  at 
90  days,  dated  October  9,  1886,  for  the  sum  of  $300,  and  the  other 
at  95  days,  for  the  sum  of  $350,  dated  December  23,  1886,  and 
both  payable  and  discounted  at  the  Firsl  National  Bank  of  Dover, 
where  they,  or  those  in  renewal  of  one  or  both  of  them,  were  after- 
wards paid.  This  action  has  no  reference  to  them.  Leaving  out 
of  view  for  the  present  the  point  of  law  raised  by  the  defendant's 
counsel  and  discussed  yesterday  upon  their  motion  for  a  non  suit  at 
the  close  of  the  plaintift's  testimony  (about  which  I  shall  have 
something  to  say  to  you  before  I  have  done)  the  question  to  be  de- 
cided by  you  would  seem  to  be  this :  Had  the  defendant.  Walker, 
on  the  12th  day  of  October,  1887,  (the  date  of  bringing  the  suit) 
realized  from  his  contract  more  than  the  sum  of  $700.  If  he  had, 
then  he  is  liable  for  the  excess,  whatever  that  may  be  found  to  be 
by  you  upon  the  testimony  before  vou ;  otherwise,  he  is  not  liable 
in  any  amount.  Having  paid  $700,  he  was  not  at  the  date  of  the 
suit  liable  for  anything  more,  unless  he  had  realized  more  at  that 
time  on  his  contract.  Now  whether  he  had  or  not  is  a  question 
exclusively  for  yon,  to  be  decided  upon  the  evidence  before  you.  I 
need  hardly  say  to  you,  gentlemen,  that  the  .testimony  on  this  point 
IB  very  conflicting.  In  the  first  place,  it  is  very  mach  so  in  regard 
to  the  quantity  of  the  timber  on  the  land  and  its  quality  also.  It  is 
not  my  purpose,  n<n*  is  it  necessary  that  I  shall  go  through  this 
testimony  and  point  out  the  discrepancy  between  that  of  the  re- 
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spective  sides  against  each  other :  for  it  is  all  fresh  in  your  memory, 
and,  for  the  most  part,  Sufficiently  definite  to  need  no  discubsion  at 
my  hands.  I  will  only  say  to  you  that  where  there  is  a  conflict  of 
testimony  or  disagreement  between  the  witnesses  produced  by  the 
respective  parties  in  a  suit,  the  jury  should  first  endeavor  to  recon- 
cile the  testimony  of  each  class  of  witnesses  who  speak  to  a  fact 
or  facts  of  importance,  so  that  the  whole  may  be  harmonious  and 
not  conflicting,  if  such  may  be  done.  If  it  cannot  be  done,  then  it 
is  the  duty  of  the  jury  to  estimate  and  weigh  in  their  minds  the 
value  of  the  testimony  on  the  respective  sides  and  give  their  ver- 
dict to  that  side  where  the  testimony  is,  all  things  considered,  of  the 
greatest  weight  or  preponderancy.  In  estimating  such  weight  the 
jury  are  to  consider  the  character  and  standing  of  the  witnesses  re- 
spectively as  known  to  them,  their  means  of  knowledge  of  the  facts 
about  which  they  speak,  including  their  opportunity  of  acquiring 
information,  the  sobriety  and  accuracy  of  their  judgment  and  all 
other  circumstances  or  facts  with  respect  to  such  witnesses  as  do,  or 
do  not,  show  the  reliability  of  their  statements,  respectively.  It  is 
particularly  true  in  civil  actions^  like  the  present,  involving  esti- 
mates of  quantities  or  qualitie&that  the  means  and  opportunities  of 
witnesses  of  forming  judgments  and  their  opinions  when  given, 
should  be  carefully  considered  by  a  jury.  In  performing  this  duty 
of  determining  the  value  of  testimony,  you  are  to  look  also  at  the 
relation  of  particular  witnesses  to  the  case,  if  there  be  such  as  is  not 
common, — that  is  to  say,  if  a  witness  is  a  party  in  an  action,  or  is 
interested  in  it :  though  he  is  now  a  competent  witness  by  our  pres- 
ent law,  yet  the  reason  of  his  exclusion  heretofore  still  exists — the 
bias  which  by  all  human  experience  afiects  the  best  of  men  and  - 
prompts  them  to  present  their  own  side  in  a  light  oftentimes  more 
favorable  than  the  real  facts  will  justify. 

I  will  now  speak  to  you  in  relation  to  the  law  as  applicable  to 
this  case,  so  that  you  may  have  it  for  your  guidance  in  considering 
your  duty.  As  you  have  heard  often  in  this  trial,  this  is  an  action 
of  assumpsit  to  recover  from  the  defendant  money  claimed  to  be  in 


Digitized  by  VjOOQIC 


BRENDLINGER  v.  WALKER.  291 

OPINION  OF  COURT. 

his  hands  belonging  to  the  plaintiff.  What  is  called  the  declara- 
tion, or  narr,  in  this  case  has  several  counts  or  allegations  of  claim 
by  the  plaintiff,  Clark,  against  the  defendant,  Walker, — some  of  a 
special  and  others  of  a  general  nature:  but  I  think  it  proper  to' 
say  to  you  that  his  only  legal  claim  to  recover,  if  he  have  any,  is 
(as  was  truly  said  by  the  senior  counsel  for  the  defendant)  upon 
what  is  known  as  the  common  count  of  money  had  and  received. 
Now  the  law  is  that  whenever  one  man  has  money  in  his  hands 
which  belongs  to  another — that  is,  which  .that  other  is  entitled  to 
have  in  his  own  hands — he  may  bring  the  action  of  assumpsit  for 
money  had  and  received  and  recover  it.  In  such  a  case  the  law 
does  not  require  that  there  shall  be  any  contract  or  intercourse, 
whatever,  between  the  parties  resulting  in  any  agreement  by  the 
holder  of  the  money  to  pay.it  over  to  the  claimant  of  it.  The  fact 
that  the  former  has  the  money  raises  in  law  a  promise,  by  implica- 
tion, that  he  will  pay  it  to  the  latter,  who  need  make  no  demand 
for  it  before  bringing  his  action,  which  itself  is  a  demand.  The 
point  in  all  such  cases  to  determine  is  this,  has  the  defendant  in  the 
suit  money  in  his  hands  to  which  the  plaintiff  is  entitled  ?  if  he 
has,  then  the  plaintiff  is  entitled  to  a  verdict  for  it  in  a  suit  before 
a  jury.  Now  in  this  case  two  points  are  raised  by  the  defendant's 
counsel  which  we  are  asked  to  charge  you  upon.  The  first  is,  that  the 
instrument  of  writing  between  Rash  and  Walker  being  under  seal, 
the  plaintiff  cannot  recover  in  this  suit  upon  it,  the  rules  of  law 
being  against  it.  That  means  this,  that  an  action,  such  as  the 
action  in  this' case  is,  an  action  of  assumpsit,  cannot  be  brought  upon 
an  instrument  under  seal  as  the  contract  here  is.  That  is  perfectly 
true ;  no  such  action  will  lie,  but  one  of  two  others  must  be  used. 
'  But  this  action  is  not  brought,  as  we  think  and  charge  you,  upon 
the  contract  as  the  cause  of  action,  but  upon  the  fact  that,  as  the 
plaintiff  alleges  and  which  he  claims  to  have  shown  you,  the  de- 
fendant at  the  time  of  the  suit  brought  (looking  at  the  amount  of 
timber  he  thinks  he  has  shown  the  defendant  must  have  taken  from 
the  land  and  appropriated  to  his  own  use)  had  a  much  larger 
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amount  of  money  in  hand  than  he  had  paid  out, — ^that  is  more  than 
the  sum  of  $700,  the  defendant  claims  to  have  paid  to  the  plaintiff. 
How  much  more,  he  has  not  shown  to  you,  but  he  contends  you 
may  reach  it  by  inference  from  the  facts  he  says  he  has  proved. 
We  say  to  you,  that  if,  from  the  proof  before  you,  you  are  satisfied 
the  plaintiff  has  shown  that  the  defendant  had,  at  the  time  of  the  suit 
brought,  October  12,  1887,  any  sum  derived  from  the  appropria- 
tion to  his  own  use  of  timber  on  the  land  of  Pennel  Rash,  then 
there  is  no  obstacle  to  his  recovery  of  it  on  the  ground  of  having 
mistaken  his  remedy  and  brought  the  wrong  action  to  recover  it 
By  the  terms  of  the  contract  between  Rash  and  Walker  the  plain- 
tiff here  was  made  the  recipient  of  the  money  accruing  under  the 
contract ;  he,  therefore,  was  entitled  to  receive  and  have  it  in  his 
own  possession.  This  was  the  agreement  between  the  parties 
to  the  contract,  and  they  were  bound  by  it  between  them- 
selves, until  it  should'  be  rescinded,  which  was  not  done 
He  (Clark)  was  entitled  to  avail  himself  of  it,  which  he  did, 
with  their  full  concurrence,  so  far  as  appears,  by  receiving  the 
money  which  the  defendant  paid  under  it  and  was  made  the  payee 
of  the  notes  which  the  defendant  gav^,  to  enable  him  to  procure 
their  discount  and  acquire  other  money,  payable  under  the  contract. 
Here  is  not  only  the  agreement  of  the  defendant  that  the  money  of 
the  contract  shall  be  paid  to  Clark,  but  actual  payment  of  more 
than  half  of  it  to  him,  thus  recognizing  and  establishing  his  right 
to  it  in  virtue  of  the  agreement  between  him  (the  defendant)  and 
Rash.  These  facts  show,  as  we  hold,  such  a  relation  of  Clark  to 
this  money  as  raised  an  implied  promise  in  law,  as  between  him 
and  the  defendant  Walker,  that  the  latter  would  pay  it  over  to  him 
as  it  became  payable  under  the  contract.  And  that  is  all  that  ex- 
ists in  any  case  where  one  party  has  money  in  his  hands  that  be- 
longs to  another.  Further,  the  plaintiff  in  this  case,  though  named 
ia  the  contract  is  no  party  to  it,  it  being  the  deed  alone  of  Rph 
and  the  defendant.  The  foundation  of  the  plaintiff's  suit  is  not 
the  contract,  upon  which  as  such  he  cannot  sue,  but  the  possession 
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by  the  defendant,  Walker,  of  money  wbici:  be  had  a  right  to  have. 
That  right  is  shown  by  the  oontract  and  extraneous  facts,  the  contract 
being  used  to  point  out  how  the  liability  of  the  defendant  to  him 
the  plaintiff,  no  party  to  it,  arose.  If  he  were  a  party,  he  could  not 
sue  in  assumpsit,  but  must  adopt  covenant  or  debt ;  but  not  being 
a  party  to  it,  no  pbstacle  exists  to  his  use  of  it  as  part  of  his  evi* 
dence  to  show  how  it  is  that  he  has  any  right  to  sue  the  defendant 
Where,  as  in  this  case,  such  right  results  from  a  stipulation  in  a 
contract  whidb  places  a  party  to  it  in  the  position  of  a  holder  of 
money  another  is  entitled  to,  the  latter  recovers  not  on  the  contract 
but  on  such  relation,  or  rather  the  implied  promise  resulting  from, 
or  growing  out  of  it.  In  support  of  our  view  on  this  point,  we 
refer  to  the  cases  of  Pettyjohn  v.  Hudson,  in  Vol.  4  df  Harrington's 
Reports,  468  ;  and  Taylor  v.  Jackson^  6  Houston,  324,  in  our  own 
reports ;  and  to  the  cases  of  Bruee  v.  Parsons^  12  Gushing,  591  ; 
Hiiehcook  et  al.  v.  Lukem  &  Son,  8  Porter,  333 ;  Oram  v.  Bangor 
House  Profprxdary,  12  Maine,  354;  and  the  ether  cases  cited  by 
the  plaintiff's  oounsel,  which  sustain  his  contention  as  to  his  right 
to  sue  in  assumpsit  in  this  case. 

*  The  other  point  made  by  the  defendant,  is  that  at  the  time  the 
plaintiff  lm>ught  his  suit,  12th  October,  1887,  he  had  no  right  of 
action  against  the  defendant.  This  is  supported  by  his  contention 
that  the  contract  between  Rash  and  the  defendant  was  what  is  called 
executory, — ^that  is,  was  still  open  and  operative — that  it  was  entire 
and  continuous  and  not  expirable  by  its  terms  until  the  eaid  of  two 
years  from  its  date,  August  7th,  1886.  If  that  were  all,  then  the 
the  suit  would  be  premature,  not  being  capable  of  being  brought 
till  the  end  of  the  period,  atd  we  should  instruct  you  not  to  give 
the  plaintiff  a  verdict,  but,  by  the  terms  of  this  contract,  it  is  pro* 
vided  that  the  balance  ot  the  purchase  money  is  to  be  paid 
as  the  timber  was  cut,  which  we  instruct  you  entitled  the 
plaintiff  to  a  right  of  action  for  .any  timber  removed  from 
the  premises  of  Rash  during  the  above  period  of  two 
years ;  in  other  words,  that  the  contract  means  what  it  says,  that 
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the  timber  shall  be  paid  for  when  it  is  cut, — ^that  is  at  the  time  of 
removal.  Rash  had  no  security  otherwise  and  the  provision  was 
most  reasonable.  This  interpretation  is  borne  out  by  the  action  of 
the  defendant  under  it  in  paying  the  amount  of  $700  towards  it 
at  the  times  mentioned. 

We  have  been  requested  by  the  plaintiff's  counsel  to  charge 
yon  that  the  clause  in  the  contract  which  provides  for  the  conting- 
ency of  the  defendant  being  stopped  in  his  operations  before  the 
expiring  of  the  time  the  contract  was  to  last,  means  that  the  de- 
fendant should  pay  for  the  timber  he  had  then  got  at  its  actual 
value  without  reference  to  the  contract  price  of  the  whole  of  it. 
Unfortunately,  the  parties  established  no  rule  for  such  contingent 
valuation,  and  none  seems  to  be  strictly  deducible  from  the  language 
of  the  instrument  itself  requiring  of  the  court  to  give  an  interpre- 
tation of  the  clause  in  question.  We  shall  therefore  submit  the 
matter  to  you  to  determine  what  would  be  a  proper  course  to  take 
in  estimating  such  value,  promising,  however,  that  the  true  rule 
would  seem  to  be,  to  make  the  best  estimate  you  can  of  the  value 
of  the  timber  taken  ofi^  before  the  suit  was  brought,  and  what  was 
then  left  upon  the  premises ;  and  then,  if  you  find  that  the  part 
left  would  not  make  up  the  difference  (that  is  six  hundred  dollars) 
between  the  $700  paid  and  the  contract  price  of  $1,300,  to  give 
the  plaintiff^  a  verdict  for  what  it  lacks  of  so  doing ;  if  you  find 
otherwise,  to  give  the  defendant  your  verdict.  The  view  that  this 
would  be  a  reasonable  way  of  arriving  at  the  matter,  has  support 
in  the  fact  that  if  the  method  contended  for  by  the  plaintiff^  should 
be  approved  and  you  should  adopt  the  estimate  made  by  some  of 
plaintiff's  witnesses  of  quantity  taken  from  the  ground  by  the  de- 
fendant up  to  the  time  the  suit  was  brought,  the  defendant  might 
lose  entirely  the  benefit  of  his  bargain. 

We  now  deliver  the  case  into  your  hands  to  deal  with  as  you 
best  may,  taking  advantage  of  all  of  the  circumstances  and  the  law 
in  the  case. 

Verdict  for  the  plaintiff! 
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Susanna  Ethkidge  v.  Hannah  Bennett's  Executors. 
WUk — Capacity  of  Testator — Emdence — Undue  Influence, 

If  the  testator  knows  what  he  is  about,  and  is  capable  of  exercising  thought,  judgment 
and  reflection,  he  has  testable  capacity. 

Undue  influence  is  such  an  influence  as  prevents  the  party  Irom  freely  exercising  his 
own  judgment. 

The  law  presumes  every  man  to  be  of  sound  and  disposing  mind  and  memory. 

The  subscribing  witnesses  being  placed  around  the  testator  at  the  time  of  the  execu- 
tion of  his  will,  for  the  special  purpose,  among  other  things,  of  ascertaining 
and  judging  of  his  capacity,  they  are  pennitted  to  testify  as  to  the  opinion  they 
formed  at  the  time  as  to  his  mental  condition. 

The  presence  of  a  beneficiary  under  the  will  of  the  testator  at  its  execution  is  not,  of 
itself,  improper,  suspicious  or  objectionable. 

{New  CastUf  November ,  i8gi.) 

IssxTE  from  Register  of  Wills  of  New  Castle  county.  In  this 
case  there  were  two  wills  probated ;  one  dated  Trenton^  January  20, 
1890;  and  a  subsequent  will  dated  Wilmington,  Del.,  January  9, 
1891.  Under  the  first  mentioned  will,  Hannah  Bennett  bequeathed 
one-fourth  of  her  estate,  amounting  to  some  eight  thousand  dollars, 
to  Wm.  J.  Fisher  and  the  remainder  to  Wm.  J.  Pyle  and  his  wife, 
all  of  Wilmington,  Delaware.  Under  her  second  will  Mrs.  Ben- 
nett left  all  her  property  to  her  niece,  Susanna  Eth ridge,  the  plain- 
tifi^,  who  had  been  her  constant  attendant  and  nurse  during  the  in- 
firmities of  her  declining  years.  Very  shortly  after  the  death  of 
Mrs.  Bennett,  which  occurred  in  the  latter  part  of  February,  1891, 
the  legatees  under  the  will  of  January  20,  1890,  had  that  will 
placed  upon  record  in  Trenton,  before  the  will  of  1891  bequeathing 
her  property  to  her  niece,  had  been  put  upon  record  in  Wilmington. 
The  issue  to  be  determined  in  this  case  was,  which  of  these  two 
wills  was  her  last  wili  and  testament. 

Heard  before  Houston  and  Cullen,  J.  J. 

Benjamin  Nielda,  for  the  plaintiff,  after  proving  the  formal 
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ezecutioii  of  the  will  of  Januaiy  9^  1891,  asked  one  of  the  testa- 
mentaiy  witnesses  to  state  the  circumstances  undex  which  the  said 
will  was  written. 

WUUam  8.  HUUbj  for  the  defendants,  obgeoted,  contending  that 
nothing  more  than  the  formal  propounding  of  the  will  could  be 
prov^  by  said  witnesses  until  the  will  had  been  attacked  bj  the 
caveators.     Lodge  v.  Lodge.  2  Houston,  418. 

The  Court,  Cullen,  J.  You  have  proved  the  formal  exe- 
cution, and  ii^  proving  this  you  have  the  right  to  prove  the  facts 
connected  with  it.  The  objection  is  merely  technical,  and  I  don't 
see  that  it  affects  the  rights  of  the  parties  on  the  other  side.  It  is 
true  that  if  you  go  back  in  the  cases  tried  in  this  court  as  long  as 
twenty  years  ago,  you  will  find  that  the  party  proves  the  formal 
execution  of  the  will  and  there  rests ;  but  it  is  also  true  that  there 
are  factB  surrounding  it  that  must  come  out ;  such  as,  Did  you  draw 
the  will?  What  are  the  circumstances  connected  with  it?  They 
are  part  of  the  res  gestae.  That  evidently  was  the  practice  in  the 
case  of  Hall  v.  Dougheiiy.  You  have  the  right  to  examine  all  of 
the  facts  and  circumstances  in  proving  these  facts,  because  the  bur- 
den is  upon  you  here. 

Before  resting,  Mr.  Nields  inquired  of  the  court  if  it  should 
be  considered  the  order  for  the  caveators  to  go  on  and  attack  the 
will  proved,  and  if  he  could  then  reply  to  their  testimony  with 
such  testimony  as  he  could  produce. 

The  court  so  ruled.  • 

lEReSf  for  the  defendants,  produced  Dr.  Kittinger,  the  attend- 
ing physician  of  the  deceased,  and  asked  him  what  was  her  capacity 
to  make  a  will. 

Nields,  for  the  plaintiff,  objected,  contending  that  the  question 
put  to  testamentary  witnesses  should  be :  "  Was  she  of  sound  and 
disposing  mind  and  memory  ?  " 

Houston,  J.     It  has  always  been  considered  that  a  reputable 
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pbysiciaD  can  testify  as  to  weakness  or  debility  of  mind  at  the  time. 
You  can  ask  the  question. 

CxTLLESy  J.    To  be' restricted  to  the  fact  of  making  the  will. 

Mr.  ISUea  produced  William  B.  Pyle^  one  of  the  defendants^ 
asking  witness  the  following  question :  State  what  you  said  to  Mrs. 
Bennett  in  the  parlor  of  her  house  hi  1202  King  street  on  Sun- 
day,  December  V,  1890,  and  what  she  said  to  you  at  that  time? 

Mr.  Niddtt  for  plaintiff  inquired  the  purpose  of  the  inquiry. 

Mr.  JERlke:  It  is  to  show  what  Mrs.  Bennett  thought  of  cer- 
tain questions  that  had  been  asked  her  in  relation  to  her  property, 
and  what  influence  had  been  brought  to  bear  upon  her  in  relation 
to  that  matter ;  also  to  show  her  likes  and  dislikes,  and  certain  in* 
termeddling  in  her  affairs. 

Mr.  Nidda :  I  object  to  any  testimony  as  to  her  likes  and  dis- 
likes as  irrelevant. 

Mr.  Hilles  cited  SuMon  v.  SuUon^  5  Harrington,  462. 

CuiiLEN,  J.  If  I  understand  the  question,  you  propose  to  prove 
by  this  witness  the  views  that  were  expressed  by  the  testatrix  some 
five  or  six  months  after  the  first  will  was  made,  and  a  month  or 
two  prior  to  the  making  of  the  second  will.  That  testimony,  of 
course  is  not  conclusive  so  far  as  that  matter  is  concerned,  but  I 
understand  that  it  is  offered  merely  as  c(nrroborative  of  the  other 
&ctB  growing  out  of  it,' for  the  purpose  of  showing  what  the  views 
of  the  testatrix  were  as  to  the  disposition  of  her  property ;  in  other 
words,  the  declarations  of  the  testatrix  at  this  time  as  showing  her 
state  of  mind  and  condition. 

Houston,  J.  According  to  the  citation,  it  is  admissible  testi- 
mony. 

William  J.  I^er  was  produced  on  the  part  of  the  defendants, 
and  Mr.  Nields  asked  for  the  ruling  of  the  Court  upon  the  admis- 
sibility of  Fisher's  evidence,  he  being  a  legatee  under  the  will  and 
named  as  one  of  the  executors  of  the  same,  and  therefore  a  party 
in  interest. 
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-  Mr.  HiUes  contended  that  Mr.  Fisher  was  not  a  party  to  the 
will,  having  renounced  his  rights  as  an  executor. 

CULLEN,  J.  We  think  the  testimony  is  admissible  thoQgh  in 
admitting  it  under  the  precedents  established  by  the  courts,  it  is  not 
to  be  necessarily  conclusive. 

Rev.  Greorge  M.  Hickman,  who  had  visited  the  testatrix  dur* 
ing  her  last  sickness,  was  produced  and  asked  by  Mr.  Hilles  : 

From  the  facts  and  circumstances  to  which  you  have  testified, 
what  is  your  opinion  of  Mrs.  Bennett's  power  then  to  make  a 
will? 

Objected  to  by  Mr.  Nields,  who  contended  that  no  one  could 
give  his  conclusions  but  the  testamentary  witnesses  or  some  one 
called  as  an  expert  upon  the  human  mind. 

Mr,  SRUea  cited  Jamison  v.  Jamison,  3  Houston,  121 ;.  Lodge 
V.  Lodge,  2  Houston,  419-21;  Duffidd  v.  Morris,  2  Harrington, 
385. 

Houston,  J.  His  opinion  goes  to  the  jury  upon  the  facts  and 
circumstances  upon  which  it  is  based,  with  the  general  intelligence 
of  the  witness. 

CuLLBN,  J.,  charging  the  jury  : 

Genilemen  of  (he  Jwry :  I  have  no  doubt  that  you  are  gratified 
— as  well  as  the  Court  and  counsel  in  this  case,  which  has  been 
somewhat  prolonged,  but  not  by  any  means  unnecessarily,  we  think 
— that  this  case  is  coming  to  a  close.  And  I  must  say,  gentlemen, 
that  of  all  the  casee  which  I  have  ever  heard  tried — and  they  have 
not  been  a  few — I  have  never  heard  one  more  ably  tried,  better 
tried,  or  in  which  the  manner  of  counsel  was  more  pleasant,  not 
only  toward  each  other,  but  toward  the  court,  than  in  this  case ; 
and  it  has  been  a  matter  of  great  satisfaction  and  of  great  pleasure 
to  the  court.  We  say  to  you,  gentlemen,  that  each  of  the  counsel 
in  the  trial  of  this  case  has  discharged  his  duty  fully  and  clearly. 

The  question  involved,  gentlemen,  is  an  important  one.  It  is 
not  a  question,  I  am  very  glad  to  say,  in  which  there  are  perplex- 
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ing  questions  of  law  arising.  It  is  one  relative  to  which,  asbetwf^en 
the  learned  counsel  who  argued  this  case,  there  is  no  dispute  what- 
ever upon  the  questions  of  law  that  arise.  It  is  a  purely  a  question 
of  evidence  for  you  to  decide  according  to  principles  of  law  which 
have  been  laid  down  by  the  decisions  of  our  own  courts  and  which 
are  in  conformity  with  previous  English  decisions,  whence  we  have 
derived  our  law,  as  well  as  tbe  unanimous  decisions  all  over  this 
country.  The  question  for  you,  gentlemen,  is  a  simple  one ;  and  it 
is  better  to  remove  and  eradicate  all  other  matters  from  your  mind 
relative  to  this  case,  except  those  things  which  pertain  to  the  matter 
that  you  are  immediately  to  try.  The  question  which  you  are  to 
decide  is,  whether  or  not  the  paper  writing  which  purports  to  be 
the  last  will  and  testament  of  Hannah  Bennett,  is  her  last  will  and 
testament. 

You  have  nothing  to  do  with  any  matters  as  connected  with 
any  other  will  or  any  other  transaction  whatever, — though  some- 
thing has  been  said,  and  necessarily  brought  into  the  argument  of 
this  case,  in  relation  to  another  will ;  but  you  are  to  confine  your 
deliberations  in  arriving  at  your  decision  to  the  facts  and  circum- 
stances immediately  surrounding  the  execution  of  this  paper,  eo 
that  yon  may  determine  as  to  whether  or  not — according  to  the 
rules  and  instructions  which  we  shall  have  to  give  you  as  laid  down 
by  the  decisions  of  this  court — this  party  was  capable  of  making  a 
last  will  and  testament.  So  far  as  the  making  of  the  will  was  con- 
cerned under  the  statutory  provision,  a  person  21  years  of  age,  of 
sound  and  disposing  mind  and  memory  is  competent  to  make  a  will. 
Where  a  will  is  made  in  due  form  ;  that  is,  where  the  will  is  signed 
by  the  testator  and  is  attested  by  two  credible  witnesses,  then  it  is 
prima  fade  a  valid  will.  The  law  presumes  every  man  to  be  a 
man  of  sound  and  disposing  mind  and  memory.  When  the  for- 
malities under  those  circumstances  as  required  by  the  statute,  are 
executed  the  will  \s  prima  fade  proved.  This  paper  writing,  as  I 
have  said,  purports  to  be  the  last  will  and  testament  of  Hannah 
Bennett;  and  is  her  last  will,  in  the  presumption  of  the  law,  until 
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facta  and  circumstances  are  presented  which  go  to  show  and  prove 
that,  according  to  the  decisions  of  law  applying  to  the  evidence  as 
offered,  she  was  not  competent  to  make  that  last  will  and  testament. 
Now  it  is  contended  on  the  part  of  the  parties  who  opposed  the  will 
that  she  was  not  possessed  of  suiKcient  capacity  to  make  a  will.  If 
that  fact  is  proved  to  your  satisfaction,  that,  of  course,  would  in- 
validate the  will.  ' 

There  is  another  ground  also  which  is  taken,  and,  that  is,  that 
the  party,  though  possessed  of  sufficient  capacity  to  make  a  will, 
yet  by  reason  of  a  superior  influence  that  was  exerted  over  her,  (in* 
fiuence  of  such  a  nature  and  character  as  would  control  the  will  of 
the  testator),  she  was  not  competent  to  make  a  will. 

Those  are  the  two  matters  which  are  presented  here  in  avoid- 
ance of  this  last  will  and  testament.  In  order  that  you  may  un- 
derstand this  ma^r  as  to  what  constitutes  a  sound  and  disposing 
mind  and  memory,  I  will  state  to  you  very  briefly  a  few  of  the 
decisions  in  this  State : 

The  first  case  I  will  cite  is  Chomdler  and  others  v.  Ferrig, 
which  is  somewhat  different  from  this,  yet  the  same  principles  apply 
in  both  cases.  This  is  one  of  the  earliest  cases  that  have  been  tried 
in  this  court,  and  in  it  this  question  as  to  what  constitutes  a  sound 
mind  and  memory  was  decided.  The  Chief  Justice  charged  the 
jury,  "  That  if  they  were  of  opinion  from  the  evidence,  that  the 
testator  was  capable  of  exercising  tliought,  judgment  and  reflection ; 
if  he  knew  what  he  was  about,  and  had  memory,  and  judgment,  his  will 
<x}uld  notbe  invalidated  on  the  ground  of  insanity.  Neither  could  it  be 
set  aside  on  tbe  ground  of  undue  influence,  unless  such  influence 
amounted  to  a  degree  of  constraint  such  as  the  testator  was  too  weak 
to  resist ;  such  as  deprived  him  of  his  free  agency,  and  prevented 
him  from  doing  as  he  pleased  with  his  property.  Neither  advice, 
nor  argument,  nor  persuasions  would  vitiate  a  will  made  freely  and 
from  conviction,  though  such  a  will  might  not  have  been  made  but 
for  such  advice  and  persuasions.'^ 

This  matter  of  making  wills,  gentlemen,  is  one  relative  to 
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which  I  don't  see  that  there  shoald  be  any  great  misunderstandings 
It  doesn't  take  a  wise  man  to  make  a  will.  'A  man  must  be  pos* 
sessed  of  sufficient  memory  to  know  what  he  has.  He  has  a  right 
under  the  laws  under  ji'hich  we  live  to  dispose  of  his  property  just 
as  he  pleases.  It  matters  not  whether  he  gives  it  to  his  own  rela- 
tives or  to  somebody  else.  He  may  have  eccentricities  and  pecul- 
iaritiesy  but  if  those  are  accompanied  at  the  same  time  with  a  sound 
judgment;  discretion  and  reason^  he  has  a  perfect  right  to  do  as  he 
please  with  his  property.  This  matter  of  undue  influence  is  such 
an  influence  as  prevents  the  party  from  exercising  his  own  judg- 
ment, in  other  words,  doing  as  he  pleases.  A  person  has  a  perfect 
right,  by  kindness,  by  attentions, — even  though  that  may  be  the 
ulterior  motive  which  governs  him, — to  prevail  upon  a  person  to- 
devise  to  him  what  perhaps  without  the  appeals  of  kindness  and 
the  manner  towards  him  he  would  not  have  done.  That  is  proper 
and  lawful,  and  a  will  would  be  perfectly  l^al  made  under  those 
circumstances ;  but,  if  that  will  were  made  by  reason  of  any  person 
being  taken  advantage  of,  by  reason  of  weakness,  of  disease,  of 
threats,  so  'th^  the  party  is  not  able  to  avoid  this  influence  and  i» 
prevented  from  freely  exercising  his  own  will,  then  that  would  be 
undue  influence. 

Further  upon  this  same  question  as  to  what  is  a  sound  and 
disposing  mind  and  memory  are  the  cases  of  Duffield  v.  MorrifT 
Execviors^  2  Harrington,  379;  Cordrey  v.  Ccrdreyy  1  Houston, 
273-4;  Lodge  d  al.  v.  Lodgers  WtU^  2  Houston,  423. 
(The  above  cases  were  all  read  to  the  jury.) 

Jamison  d  cU,  v.  Jamison^ s  Will,  3  Houston,  119,  was  a  case 
that  excited  a  great  deal  of  interest,  and  was  for  the  purpose  of 
establishing  a  will  which  had  been  drawn  by  Mr.  Lore;  the  will 
was  lost  and  it  became  necessary  to  set  up  that  will  and  to  prove 
the  &ct8,  and  in  proving  the  facts  of  the  will  the  question  was 
raised  as  to  the  capacity  of  the  party  to  make  the  will ;  and  all  of 
these  questions  necessarily  arose  in  the  matter.  You  will  observe 
that  all  of  these  decisions  re-affirm  and  reiterate  the  same  principle.. 
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Though  it  is  a  thrice-told  tale  as  to  what  constitutes  a  sound  and 
disposing  mind  and  memory^  yet,  considering  the  high  authorities 
from  which  they  come,  I  repeat  them  to  you : 

"  What  is  the  meaning  of  the  terms  employed  in  our  law,  '  a 
sound  disposing  mind  and  memory  V — and  how  is  the  question  to 
be  decided  f 

"  This  question,  it  seems  to  me  cannot  be  properly  determined 
by  any  metaphysical  theory  that  we  know  of,  for  these  are  mainly 
mere  theoretical  speculations,  and  are  very  difficult  of  comprehen- 
sion by  the  common  mind,  uneducated  as  it  is  in  the  subtleties  and 
niceties  of  what  is  called  moral  philosophy.  Nor  can  it  be  settled 
by  conjecture,  or  the  mere  opinions  of  the  witnesses. 

"  On  the  contrary,  the  question  is  to  be  decided  solely,  and 
only,  by  the  facts  which  the  testimony  in  the  case  discloses." 

*'  It  is  therefore  to  the  words,  the  conversations,  the  appear- 
ance, the  acts  and  doings,  the  conduct  and  behaviour  of  the  man 
we  are  to  look  to  ascertain  the  state  of  his  mind.  These  alone,  are 
to  us,  the  external,  visible  and  natural  signs,  or  indications,  of  bis 
mental  condition.  And,  therefore,  in  this  case,  as  in  all  other  cases 
of  like  nature,  the  question  of  capacity  must  be  determined  from 
the  facts  and  circumstances  disclosed  and  established  by  the  evi- 
dence. In  examining  and  weighing  that  evidence,  you  will  care- 
fully consider  the  character  of  the  several  witnesses,  for  veracity 
and  integrity, — their  bias,  on  the  one  side,  or  on  the  other,  if  any, 
— their  intelligence  and  judgment,  and  their  respective  opportuni- 
ties and  powers  of  observation.  And  here,  it  is  but  proper  I  should 
say  to  you,  that  the  law  makes  a  distinction  between  the  subscrib- 
ing witnesses  to  the  will,  and  other  witnesses.  The  subscribing 
witnesses  being  placed  around  the  testator  at  the  time  of  the  execu- 
tion of  his  will,  for  the  special  purpose,  among  others,  of  ascer- 
taining and  judging  of  his  capacity,  they  are  permitted  to  testify 
as  to  the  opinion  they  formed  at  the  time  as  to  the  condition  of  his 
mind, — whether  it  was  sound  or  unsound.  And  if  they  are  per- 
sons of  intelligence  and  veracity,  their  opinions  are  always  entitled 
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to  great  weight  with  the  jury."  This  I  desire  especially  to  call 
your  attention  to,  gentlemen^  as  it  is  one  of  the  questions  raised  in 
this  case — "  Other  witnesses  may  testify  to  his  behavior,  his  con- 
duct;  and  conversations,  his  appearance,  and  to  particular  facts 
tending  to  throw  light  on  the  state  of  his  mind,  and  from  which 
its  condition  can  be  fairly  inferred, — but  they  cannot  testify  to  their 
opinion  merely,  of  his  capacity,  without  also  stating  the  facts  upon 
which  that  opinion  is  founded ;  and  if  the  facts  do  not  fully  and 
clearly  warrant  that  opinion,  the  opinion  must  go  for  nothing,  for 
it  is  the  fact,  and  not  the  opinion,  upon  which  you  must  rely  in 
forming  your  judgment." 

In  other  words,  persons  acquainted  with  the  party  immediately 
before,  or  at  the  time,  have  a  right  to  testify  to  you  as  to  the  Yacts 
and  circumstances, — how  the  party  acted,  what  the  party  said,  what 
was  the  condition  of  health,  from  what  the  party  was  suffering,  and 
they  are  permitted  to  form  their  own  individual  opinion  as  to  what 
they  thought  was  the  capacity  of  the  person  to  make  a  will;  but 
you  are  not  thereby  bound,  for  you  are  to  take  into  consideration 
what  the  facts  are,  and  may  draw  a  different  conclusion  :  it  is  so 
with  r^ard  to  medical  witnesses. 

The  matter  as  represented  to  you  is  this :  this  old  lady  was  in 
a  bad  condition  of  health,  that  she  was  an  elderly  lady,  that  Mr. 
Emmons  was  sent  for,  Mr.  Ethridge,  the  husband  of  the  plaintiff, 
going  for  him  to  draw  the  will,  and  at  his  request  he  went  there, — 
about  these  matters  there  is  no  dispute.  You  have  heard  Mr.  Em- 
mons^s  testimony ;  he  has  told  you  what  he  saw  and  the  conversa- 
tion that  took  place.  This  is  a  matter  which  goes  to  form  a  part 
of  the  evidence  in  this  case,  and  has  to  be  taken  into  consideration 
in  this  case.  So,  gentlemen,  you  have  also  heard  the  testimony  of 
the  several  other  witnesses.  There  is  some  conflict  of  testimony. 
Where  there  is  a  conflict  of  testimony,  you  must,  if  you  can,  recon- 
cile that  testimony.  Under  our  law  all  witnesses  are  competent,  but 
it  does  not  necessarily  follow  that  because  a  man  is  a  competent 
witness^  he  is  credible.     It  is  your  province  to  ascertain  and  judge 
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of  the  credibility  of  the  evidence  offered  to  you.  In  doing  that  jon 
shoald  take  into  consideration  all  the  opportunities  and  facilities 
that  the  witnesses  have  of  judging  with  r^ard  to  the  mental  con- 
dition of  this  person,  as  far  as  her  capacity  to  make  a  will  is  con- 
cerned. It  is  not  for  the  court  to  say  anything  to  yon  with  r^ard 
to  the  weight  of  that  testimony ;  it  is  entirely  with  you,  applying 
to  that  testimony  the  law  as  I  have  laid  it  down.  And  if,  gentle- 
men, taking  the  testimony  into  consideration,  you  should  be  satis- 
fied from  the  evidence,  that  the  mind  and  memory  of  Hannah 
Bennett  at  the  time  when  she  executed  her  will  on  the  ninth  day 
of  January,  1891,  was  sufficiently  sound  to  enable  her  to  know  and 
understand  what  she  was  about  or  what  she  was  doing,  and  that 
she  made  such  a  disposition  of  her  property  as  she  intended  to 
make  and  that  she  was  not  unduly  influenced — ^no  outside  influence 
by  which  her  will  was  controlled  without  her  wish  or  desire,  in 
other  words,  that  a  will  paramount  to  her  own  was  substituted  in 
place  of  her  own  will  which  induced  her  to  make  a  will  contrary  to 
her  own  wish  and  desire — then  in  that  case  you  should  pronounce 
this  as  her  last  will  and  testament.  Bat  if,  on  the  contrary,  you 
should  be  satisfied  from  the' evidence  that  the  mind  and  memory  of 
the  testator  at  the  time  she  executed  her  will  was  not  sufficiently 
sound  to  enable  her  to  exercise  thought,  judgment  or  reflection,  and 
to  know  and  understand  what  she  was  about  or  what  she  was  doing, 
— ^then  this  will  oaght  not  to  stand  ;  or  if  you  consider  that  the 
influence  exerted  over  her  was  such  as  controlled  her  will,  this  will 
should  not  stand. 

A  question  has  been  raised  here  in  relation  to  a  decision  in  the 
case  of  Pennypadcer  v.  Pennypa4Jcer,  8  Atl.  Reporter,  634,  in  which 
it  is  held,  "  The  law  does  not  regard  the  presence  of  a  brother  or 
of  a  nephew  of  a  testator  at  the  execution  of  his  will  as  improper, 
suspicious,  or  objectionable,  although  they  are  legatees." 

We  have  to  say  in  relation  to  that  case,  that  it  is  good  law. 
The  mere  fact,  per  ae  that  a  man  making  his  will,  and  that  the 
beneficiaries  in  that  will  are  admitted  into  the  room, — alone,  is  not 
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calculated  to  throw  a  suspicion  on  the  will ;  unless  it  is  coupled 
with  some  facts  and  circumstances  surrounding  it,  going  to  show 
that  the  immediate  presence  of  those  persons  while  the  will  was 
being  made,  influenced  and  changed,  contrary  to  the  will  of  the 
testator,  what  she  actually  intended  to  do.  It  is  a  very  common 
occurrence — I  suppose  every  member  of  the  bar  has  drawn  a  will 
under  such  circumstances — for  the  beneficiary  to  be  present  when  a 
will  is  being  drawn.  And  there  is  no  impropriety  in  that.  It  is 
contended  here,  however,  that  not  the  mere  fact  that  the  beneficiary 
was  present,  but  that  the  intention  was  to  control  the  will  of  this 
old  lady.  Whether  that  was  the  intention  or  whether  it  had  any 
effect  or  not  is  a  matter  entirely  for  your  consideration  and  rests 
entirely  upon  the  evidence.  ^ 

The  jury  disagreed. 


20 
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statement  of  case  and  opinion. 

John  E.  Cook  v.  Wilmington  City  Electric  Co. 
Electric  lAgkting  Plant — DiligeTice — Oontribtitory  NegUgenee. 

A  corporation,  operating  an  electric  lighting  plant  by  means  of  wires  running  through 
the  streets  of  a  city,  is  bound  to  a  degree  of  care  and  diligence  proportionate  to 
the  danger  that  is  liable  to  ensue  from  the  dangerous  agencies  us^d.  The  cor- 
poration must  use  every  means  to  protect  the  public  from  loss  or  injury  and  to 
make  safe  the  public  citizens  passing  over  the  streets  unaware  of  danger. 

Said  corporation  must  immediately  remedy  any  defect  or  break  in  its  wires,  caused 
from  defects  latent  or  patent  or  by  unavoidable  accident 

If  one  of  the  wires  of  said  corporation  be  broken  down  in  a  storm  and  the  plaintifi 
carelessly  runs  into  the  same  and  is  injured,  he  is  guilty  of  contributory  negli- 
gence and  cannot  recover  damiiges  therefor, 

{Nttv  Castle^  February^  i8g2.) 

Action  for  personal  injuries  resulting  to  the  plaintiff  from 
coming  in  contact  with  a  live  electric  wire  of  the  defendant  com- 
pany.    (Facts  fully  appear  in  charge  of  the  Court.) 

Heard  before  Houston  and  Cullen,  J.  J. 

Levi  C.  Bird  and  Andrew  Sanborn,  for  plaintiff. 

J.  H.  Hoffeeker,  for  defendant. 

• 

Cullen,  J.,  charging  the  jury  : 

Gentlemen  of  the  Jury :  It  becomes  necessary  for  the  Court 
to  charge  you  in  the  case  in  which  you  have  been  empaneled,  the 
suit  of  John  E.  Cook  against  the  Wilmington  City  Electric  Com- 
pany. This,  gentlemen,  is  a  very  interesting  case,  not  that  there 
are  any  new  legal  principles  involved,  because  the  principles  which 
have  already  been  decided  incases  throughout  the  country  and,  I  may 
say,  in  this  State  also,  fully  settle  all  the  legal  matters  which  are 
involved  in  this  case ;  but  every  case,  after  all,  must  necessarily 
depend  upon  some  peculiar  fact  or  other  upon  which  that  immed- 
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iate  case  is  based.  I  am  not  aware  of  (nor  has  there  been  pro- 
duced here)  any  case  in  which  are  involved  the  immediate  matters 
which  are  involved  in  the  trial  of  this  case.  This  is  a  suit  which 
has  been  brought  involving  a  certain  state  of  facts ;  in  other  words, 
it  involves  a  great  principle,  in  which  the  public  are  very  deeply 
interested,  and  thatjs  the  liability  of  persons  engaged  in  a  dangerous, 
business,  a  business,  too,  which  affects  immediately,  and  very  seriously 
also,  the  life,  limb  and  property  of  the  public.  Hence  it  is,  that, 
although  as  I  say  there  are  no  new  principles  of  law  involved,  it 
becomes  necessary  for  the  court  to  explain  to  you  what  they  think 
is  the  law.  And  I  exceedingly  regret  that  our  honored  and  learned 
chief  justice  is  not  here  to  announce  the  principles  of  law  which 
are  involved  in  this  case,  rather  than  myself;  but,  notwithstanding, 
as  it  becomes  my  duty,  I  shall  endeavor  to  announce  to  you  here 
as  clearly  as  I  can  what  I  consider  are  the  principles  involved  with 
reference  to  the  immediate  facts  growing  out  of  this  case,  so  that' 
you  may  be  able  to  render  a  verdict  which  will  be  a  matter  of  pro- 
tection, that  the  public  may  understand,  and  that  the  company 
carrying  on  a  business  attended  with  so  much  danger  shall  know 
what  duties  they  owe  to  the  public. 

This,  gentlemen,  is  an  action  brought  by  the  plaintiff,  John  E. 
Cook,  against  the  Wilmington  City  Electric  Company,  a  corpora- 
tion existing  under  the  laws  of  this  State,  in  whom  was  vested  the 
right  to  generate  electricity  for  the  purpose,  etc.,  of  lighting  the 
streets,  residences  and  other  places  of  business  in  the  City  of  Wil- 
mington. The  plaintiff  contends,  that  on  the  morning  of  the  24th 
of  October,  1890,  at  about  6  o'clock,  when  returning  from  his 
night  work,  on  a  dark  and  drizzling  morning  following  a  storm 
which  had  prevailed  during  the  night,  when  passing  along  Ban- 
ning street  near  his  home,  and  in  the  walk  used  by  the  public,  he 
struck  a  live  electric  wire  which  had  parted  from  the  pole  support- 
ing the  same,  and  was  thereby  greatly  injured,  not  only  for  the 
time  being,  but  that  it  also  inflicted  on  him  injuries  of  a  permanent 
character  which  disabled  him,  to  a  great  extent,  from  earning  a 
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livelihood ;  that  to  the  Diligence  of  the  defendants^  was  solely  to 
be  attributed  his  injuries,  for  which  he  sues  for  damages. 

The  only  and  sole  question  in  vol  ved  in  this  case  is  that  of  negligence 
on  the  part  of  defendants,  provided  the  evidence  offered  by  them 
does  not  show  contributory  negligence  on  the  part  of  the  plaintiff. 
In  other  words  a  negligence  on  his  part  such  as  contributed  to  cause 
the  accident  (supposing  there  was  originally  negligence  on  the  other 
part;  that  by  ordinary  care  he  might  have  avoided.  This  company 
was  vested  with  the  power  to  erect  poles  and  over  them  place  wires 
in  and  along  the  streets  and  thoroughfares  of  this  city,  through 
which  passed  the  currents  of  electricity.  The  agencies  employed 
in  this  business  were  of  such  a  nature  and  oharacter  as  to  be  dan- 
gerous to  human  life,  and  in  such  cases  the  law  requires  that  usual 
and  ordinary  care  should  be  used,  which  in  such  a  business  as  they 
operated,  requiring  and  demanded  a  degree  of  care  and  diligence 
proportionate  to  the  danger  or  mischief  that  was  liable  to  ensue ; 
the  words  usual  and  ordinary  care,  mean  in  such  cases  nothing 
more  or  less,  than  if  there  be  great  danger  and  hazard  in  the  busi- 
ness, there  should  be  a  corresponding  degree  of  skill  and  attention 
required  by  the  law.  This  is  not  a  case  of  master  and  servant, 
though  the  principle  of  law  involved  in  such  cases  are  in  many  re- 
spects applicable ;  there  the  servant  voluntarily  assumes  and  takes 
the  risks  and  dangers  of  the  business,  but  in  this  case,  the  defend- 
ants, as  a  corporation,  are  engaged  in  a  business  attendant  with  great 
danger  to  the  lives  of  citizens,  who  have  a  prior  right  to  pass 
through  and  along  the  streets  of  the  city ;  the  privilege  ot  the  com- 
munity, using  ordinary  care  to  pass  and  repass  the  streets  at  all 
hours  of  the  day  and  night  when  business  requires,  cannot  be  ques- 
tioned or  denied  ;  and  they  have  a  right  to  expect,  and  it  is  pre- 
sumed that  the  streets  are  safe  to  pass  through.  This  principle  has 
been  plainly  decided  by  our  own  courts  in  the  case  Robertson  v. 
The  Mayor  and  Council  of  the  City  of  Wilmington  in  a  decision 
rendered  by  Chief  Justice  Comegys.  The  privilege  granted  the 
defendants  by  the  act  of  incorporation   is  one  which  involves  the 
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use  of  a  dangeroas  and  sabtle  power,  yet,  as  it  has  been  said,  but 
in  its  infancy  ;  a  business,  which  if  carelessly  managed,  or  handled, 
endangers  property  and  life;  under  such  circumstances  the  law 
holds  to  the  strict  rule,  or  rather  a  reasonable  and  careful  use  of  the 
powers  conferred  such  as  that  the  public  may  and  shall  be  protected. 
What  then  are  the  legal  liabilities  and  responsibilities  resting  upon 
a  corporation  possessing  and  using  such  powers.  The  law  requires 
that  they  should  useevery  way  to  protect  and  save  the  public  from  loss 
or  injury  they  must  use  every  means  regardless  of  expense,  to  protect 
and  make  safe  the  public  citizens  passing  over  the  streets  of  the 
city,  who  are  not  aware  of  danger ;  ihey  must  use  due  care  and 
ordinary  diligence  in  such  cases,  with  the  legal  meaning  in  law  fol* 
lowing  and  attached  to  such  words  as  I  have  stated.  The  corpora- 
tion must  use  the  means,,  and  such  as  they  have,  to  specially  and  at 
once  remedy  any  defect  in  broken  wires  caused  from  defects  latent 
or  patent,  or  caused  by  unavoidable  accident,  or  as  it  is  commonly 
called,  the  Act  of  God.  If  by  reason  of  want  of  a  sufficient  force 
of  men,  or  horses,  a  break  of  a  wire  as  shown  in  this  case,  is  not  at 
once,  and  within  a  reasonable  time  put  in  order,  and  loss  thereby 
occurs  to  persons  or  property  the  corporation  is  clearly  liable  and 
•ought  to  be,  because  a  corporation  when  assuming  voluntarily  a 
business  which  necessarily  involves  great  danger  and  risk  to  life, 
as  to  the  public,  takes  upon  itself  a  responsibility  incident  to  the 
business.  Now,  gentlemen,  I  have  thus  given  you  the  law  as  we 
believe  applies  to  this  case  and  to  that  law  you  are  to  apply  the  facts 
as  proved  at  the  bar  of  this  court,  for  the  facts  it  is  not  oar  province 
to  deal  with.  Does  the  proof  offered  by  the  plaintiff  in  this  case 
show  you  that  he  was  injured  in  passing  along  a  public  street  in 
this  city,  by  reason  of  the  breaking  of  an  ejeotric  wire  some  time 
prior  to  6  a.  m.,  on  the  morning  of  the  24th  of  October,  1890  ? 
And  did  such  injury  occur  by  reason  of  n^ligence  of  the  defend- 
ants? You  are  to  consider  if  it  was  the  fault  of  the  defendaktts, 
by  reason  of  ibtir  negligence,  that  the  wire  broke,  or  if  it  was 
broken  by  reason  of  an  unavoidable  accident  or  storm  lUMosual. 
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Did  the  delay  on  the  part  of  the  defendants,  in  not  using  due  dili- 
gence and  proper  care  to  remove  the  broken  wire,  so  that  no  harm 
could  have  happened,  constitute  negligence  such  as  to  cause  liabil- 
ity? In  other  words,  was  there  a  delay  beyond  what  was  right 
and  proper  in  the  repair  of  the  wire,  whether  that  wire  had  been 
broken  from  unavoidable  accident,  as  I  have  said,  or  by  reason  of 
the  storm  otherwise  commonly  called  the  Act  of  God ;  then  there 
would  be  negligence  here.  Was  there  an  unnecessary  delay  such  as 
to  cause  negligence  on  the  part  of  the  defendant — in  other  words, 
did  they^discharge  their  duty?  It  is  admitted  that  the  defendants 
had  the  means  of  knowing  when  a  wire  broke  or  obstruction  oc- 
curred, by  meters  and  other  means  necessary  and  absolutely  essen- 
tial to  the  carrying  on  of  their  business.  Now,  in  this  dangerous 
undertaking,  as  I  said  to  you,  it  has  been  shown — and  it  is  neces- 
sary for  persons  using  a  dangerous  electric  fluid,  to  use  such  means 
as  are  necessary — it  has  been  shown  here  before  the  court  that  there 
were  meters  and  dynamos,  and  that  the  meter,  by  reason  of  its  op- 
eration would  show  an  obstruction,  then  in  the  exercise  of  that  duty 
they  should  have  immediately  proceeded  to  carry  out  what  was 
necessary  for  the  public  safety.  Was  there  n^ligence  on  the  part 
of  these  persons — and  it  is  all  a  matter  of  evidence  before  you,  be- 
cause this  whole  matter  must  go  to  the  jury  to  try.  We  only  men- 
tion the  facts  which  are  not  disputed,  but  of  that  you  are  the  judges 
of  whether  there  was  negligence  such  as  to  satisfy  you  from  the 
evidence  as  to  cause  a  Ic^l  liability.  Was  the  warning  heeded, 
was  ordinary  care  and  diligence  necessary  to  protect  the  public  used? 
Did  that  wire  break  as  described  by  two  witnesses,  not  contradicted, 
at  ten  minutes  to  ten,  p.  m.,  or  after ;  if  so,  the  wire  remained 
broken  and  a  lurking  death-trap  to  anyone  who  passed  from  that 
time  till  7  a,  m.,  a  period  of  nine  hours,  before  any  effort  was  made 
to  remedy  this  evil.  Was  that  ordinary  care  according  to  the  evi- 
dence which  has  been  offered  on  this  stand  ?  Was  it  ordinary  care 
and  diligence  as  I  have  defined  the  same,  on  the  part  of  the  de- 
fendants? 
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But,  gentlemeD,  it  is  contended  by  the  counsel  for  the  defend- 
antSy  and  we  are  asked  to  charge  you — and  we  do  so  with  pleasure 
— that  the  wire  which  it  is  admitted  broke  and  fell  in  the  street  en- 
dangering life  and  limb,  was  carelessly  i^un  into  by  the  plaintiff, 
when  he  could  with  ordinary  care  have  avoided  the  same.  Now  if 
there  be  danger  open  and  apparent,  of  which  the  plaintiff  knows 
on  the  street,  or  if  the  deadly  wire  gave  full  warning  by  reason  of 
the  sparks  proceeding  from  the  same,  and  the  plaintiff  with  his 
eyes  open  using  no  ordinary  care,  walked  into  the  wire,  he  has  no 
right  to  recover — ^for  he  contributed  to  his  own  injury.  When  a 
man  is  guilty  of  an  act  which  causes  his  injury,  though  {mother  be 
first  liable  of  causing  the  danger,  and  by  reason  of  a  want  of  ordi- 
nary care  on  his  part,  takes  the  risk  being  fully  warned,  he  is  guilty 
of  contributory  n^ligence.  That  brings  up  the  question,  and  that 
is  a  matter  which  you  are  to  determine  upon  the  evidence  offered^ 
whether  this  man  deliberately  walked  into  that  wire  with  his  eyes  open* 
The  law  as  laid  down  in  the  case  of  Robinson  v.  The  Mayor  and 
OotmoU  of  Wilmington,  by  Chief  Justice  Com^ys  is  that  a  man 
has  a  perfect  right  to  walk  the  streets,  and  he  may  cast  his  eyes 
around  if  he  pleases  and  look  at  the  windows  of  the  shops,  and  if 
a  hole  be  open  aqd  he  walks  into  the  hole,  the  city  is  liable,  because 
it  is  their  duty  to  keep  the  streets  safe,  but  if  some  unforseen  acci- 
dent occurred  by  reason  of  a  storm,  and  while  a  man  is  passing 
along  the  street,  as  he  has  a  right  to  pass,  a  wire  falls  upon  him, 
then  we  must  say,  if  it  was  an  accident  caused  by  the  act  of  God, 
and  irrespective  of  due  care  and  diligence  on  the  part  of  the  defend- 
ants in  this  case,  these  defendants  would  not  be  liable.  Whether 
this  case  is  such  a  one,  is  your  province  to  determine  according  to 
the  evidence. 

Now  then,  in  conclusion,  we  will  say  to  you  that  if  you  believe 
that  this  accident  happened  by  an  unavoidable  accident  by  storm, 
and  that  if  this  party  without  any  want  of  diligence  or  care  on  the 
the  part  of  the  defendants  in  this  case,  met  with  this  accident,  he 
(the  plaintift)  is  not  entitled  to  recover.    But  if,  on  the  other  hand. 


Digitized  by  VjOOQIC 


312  SUPERIOR  COURT. 

OPINION  OF  COURT. 

you  believe  that  even  though  this  was  an  unavoidable  aocideoty  that 
it  was  caused  by  a  storm  and  that  after  accident  happened,  accord- 
ing to  the  evidence  in  this  case — it  being  necessary  that  the  com- 
pany (as  should  be)  exercised  due  care  and  diligence  for  the  protec- 
tion of  the  public — foiled  to  do  it  for  a  period  which  is  beyond  a 
due  care  and  diligence,  they  are  responsible  for  whatever 
results  may  have  followed,  and  you  should  render  a  verdict  in  favor 
of  the  plaintiff. 

As  to  the  amount  of  the  damages,  that  is  entirely  with  you. 
You  have  heard  the  testimony  in  this  case.  It  has  been  laid  down 
by  this  court  that  you  should  render  a  verdict  for  such  reasonable 
amount  of  damage  as  you  consider  under  the  proof  as  offered  in 
this  case  (if  you  should  see  fit  to  render  for  the  plaintiff)  he  is  en- 
titled to.  You  should  take  into  consideration  all  the  facts  and  cir- 
cumstances offered  as  to  what  that  damage  is.  It  is  for  us  to  ex- 
press no  opinion  upon  that  matter. 

I  believe  I  have  stated  to  you  all  that  is  necessary  and  now 
commit  this  matter  to  you. 

Verdict  for  the  plaintiff. 
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SYLLABUS. 

Chableb  E.  Stocew^l  t;.  J4.HEB  C.  Robinson,  Sheriff. 

Replevin — Frevioua  Demand — Sheriff — Easecution — Oonstruc^ 
Hon  of  Statutes. 

Where  a  person  is  in  the  nndispoted  possession  of  goods  or  chattels,  the  law  presumes 
they  ate  his,  and  he  cannot  be  deprived  of  the  possession  of  them  by  &  party 
claiming  them  in  an  action  of  replevin,  miless  the  claimant  by  direct  proo^ 
■hows  a  better  ri^t  to  their  possession. 

A  writ  of  attachment  or  execution  issued  to  the  sheriff  vests  in  him  the  right  to  seize 
the  property  of  the  defendant  therein ;  but  it  gives  him  no  right  to  seize  the 
goods  of  another  party ;  if  he  does,  he  becomes  a  trespasser. 

The  sheriff  must  seize  and  sell  the  goods  of  the  defendant  in  an  execution  in  his 
hands,  even  if  no  bond  of  indemnity  be  given  him  by  the  plaintiff ;  if  there  be 
doubt  as  to  whom  the  goods  belong,  he  may  summon  a  jury  of  twelve  men  and 
thereby  inquire  into  the  title  of  those  goods  and  chattels,  and  upon  the  rendi- 
tion of  their  verdict  he  may  protect  himself. 

No  previous  demand  is  necessary  before  the  issuing  of  a  writ  of  replevin  for  the  re- 
covery of  goods  of  the  plaintiff  in  the  possession  of  another  party.  But  if  the 
defendant  in  said  writ  became  lawfully  possessed  of  said  goods  and  surrenders 
them  immediately  upon  the  service  of  the  writ  issued  without  previous  demand, 
he  will  not  be  liable  for  costs. 

The  statute  dispensing  with  previous  demand  in  Certain  cases  before  replevin  brought, 
is  constitutional  and  retroactive,  as  in  its  terms  clearly  expressed. 
(A>«/,  ^/nV,  1892.) 

Replevin.     The  facts  appear  in  the  charge  of  the  Court. 

Heard  before  Grubb  and  Cullen,  J  J. 

James  L.  Wolcott  and  R.  R.  Kenney,  for  plaintiff. 

/.  Akasander  Fidton,  for  defendant. 

Cullen,  J.,  charging  the  jury : 

G^entlemen  of  the  Jwry :    This  is  an  action  of  replevin  brought 
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by  Charles  E.  Stockwell  against  James  C.  Robinson^  sheriff,  for  the 
purpose  of  obtaining  the  value  of  oertain  goods  and  chattels,  con- 
sisting of  three  boxes  of  canned  goods,  a  box  of  bed-clothes  and 
various  other  articles  of  goods  and  chattels,  which  are  enumerated 
and  set  forth  in  the  writ  of  replevin.  The  claim  of  the  plaintiff 
is  that  he  is  entitled  to  these  goods  and  chattels,  for  which  he  has 
brought  his  action  of  replevin  against  James  C.  Robinson,  sheriff. 
He  claims  that  he  had  the  right  of  possession,  and  he  also  claims  the 
ownership  in  those  goods. 

We  would  state  at  the  outset  that  where  a  person  is  in  the  un- 
disputed possession  of  goods  or  chattels,  the  law  presumes  that 
they  are  his,  and  he  cannot  be  deprived  of  the  posQession  of  those 
goods  and  chattels  by  a  party  claiming  them,  unless  the  claimant 
shows  a  better  right  to  their  possession  than  has  the  party  in  whose 
possession  they  are.  That  is  a  presumption  in  law  which  may  be 
rebutted  by  direct  proof  showing  a  better  title  in  the  opposite  party. 
It  is  contended  here  on  the  part  of  the  plaintiff  that  these  goods 
and  chattels  were  under  his  immediate  control  and  in  his  absolute 
possession ;  that  they  were  moved  by  him  and  were  placed  in  a 
house  for  storage,  which  he  had  rented  for  that  purpose  in  the  town 
of  Smyrna ;  that  while  the  goods  and  chattels  which  he  had  thus 
brought  and  deposited  for  safe  keeping,  for  his  own  benefit,  were 
there,  they  were  seized  by  the  defendant,  James  C.  Robinson,  sher- 
iff, under  and  by  virtue  of  an  attachment  sued  out  and  placed  in 
his  hands,  to  be  executed  as  the  property  of  A.  C.  McLane. 

The  question,  then,  which  you  are  to  determine  in  this  case  is 
this :  Had  Charles  E.  Stockwell  a  right  to  these  goods  and  chat- 
tels and  the  right  of  possession ;  for  the  action  of  replevin  is  brought 
for  the  purpose  of  recovering  the  possession  of  property,  and  where 
goods  are  unlawfully  detained,  this  action  will,  of  course,  lie:  where 
they  are  not,  then,  of  course,  the  matter  is  different.  The  plainti£F 
in  this  case  contends  that  he  was  rightfully  in  the  possession  of 
these  goods ;  it  is  claimed  on  the  other  side  by  the  defendant  that 
.by  virtue  of  this  attachment  he  seized  these  goods  as  the  property 
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of  A.  C.  McLane.  In  order  to  obtain  a  recovery  in  this  case,  it 
would  be  necessary  for  the  defendant  to  show  that  he  had  a  better 
right  to  these  goods  than  had  the  plaintiff.  In  other  words,  that 
he  had  a  better  right  of  possession,  such  as  would  entitle  him  to  the 
possession  of  these  goods. 

Now  the  evidence  which  has  been  offered  here  you  have  heard, 
and  upon  that  evidence,  of  course,  you  must  decide  this  case — sub- 
ject to  the  law  as  we  shall  lay  it  down  to  you.  Were  these  goods 
in  the  possession  of  Charles  E.  Stockwell  at  the  time  of  the  service 
of  this  attachments.  You  have  heard  the  testimony  that  has  been 
offered  here  in  this  case,  that  the  goods  were  hauled  by  this  map 
Stockwell,  that  he  rented  a  building  of  a  gentleman  by  the  name  of 
Jefferson  in  the  town  of  Smyrna  for  the  purpose  of  storing  these 
goods,  that  they  were  put  there  under  storage,  for  which  he  paid. 
We  must  say  to  you  upon  that  proof,  inasmuch  as  it  was  not  con- 
tradicted, that  he  was  in  possession  of  those  premises^  and  the  law 
raises  the  presumption  that  he  had  the  perfect  right  of  possession 
until  a  better  right  is  shown  in  the  party  who  seeks  to  dispossess 
him.  The  goods  in  the  meanwhile,  it  appears  from  the  evidence, 
were  seized  by  virtue  of  the  attachment,  which  vests,  of  course,  in 
the  sheriff  what  is  called  a  qualified  right  to  these  goods.  In  other 
words,  he  had  the  goods  '^  in  custodia  legis ''  that  is,  in  the  custody 
of  the  law.  The  goods  having  thus  been  seized  by  the  sheriff,  Mr. 
Stockwell,  in  order  to  obtain  possession  of  the  goods  which  had 
been  taken  from  him  as  he  contends  wrongfully,  without  right  and 
without  authority  on  the  part  of  the  defendant  in  this  case,  brings 
his  action  of  replevin,  and  it  is  that  which  you  are  to  try.  Did 
these  goods  belong  to  Mr.  McLane  ?  Was  the  legal  title  in  these 
goods  such  that  he  himself  would  have  had  the  right  to  have 
brought  an  action  of  replevin  and  recovered  them  from  Charles  E. 
Stockwell  ?  If  he  had,  then,  of  course,  whatever  right  he  had  was 
vested  in  the  sheriff  to  seize  the  goods  by  virtue  of  the  attachment. 
Therefore  you  will  observe,  gentlemen,  that  the  position  of  Mr. 
McLane  and  of  Mr.  Robinson  is  one  and  the  same.   It  would  have 
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been  neoessary  for  Mr.  McLane  to  have  shown  that  these  were  his 
goods,  that  these  goods  had  either  been  taken  away  withoat  his 
authority  by  Mr.  Stockwell,  and  heki  by  him  without  any  right  of 
possession — wrongfully  taken  ;  or  if  he  oould  have  shown  that  by 
bis  permission  they  went  into  Mr.  Stockwell's  possession^  but  that 
be  had  demanded  these  goods  and  Mr.  Stockwell  had  refused  to 
give  them  up,  and  being  unlawfully  in  the  latter's  possession,  and 
after  there  being  a  demand  a  refusal, — he  had  a  right  to  support 
this  action ;  and  in  the  trial  of  that  cause,  in  order  to  determine 
that  matter,  Mr.  MoLane  would  have  to  show  a  better  right  than 
existed  in  Mr.  Stockwell  to  hold  the  goods. 

So  also  must  the  sheriff;  for  we  must  say  to  you  that  tiiere  is 
a  responsibility  upon  the  sheriff  in  seizing  goods.  A  writ  of  at- 
tachment or  execution  that  goes  into  the  hands  of  the  sheriff  to 
seize  the  property  of  A  B  vests  in  him  the  right  to  seize  those 
goods  underhand  by  virtue  of  that  attachment;  but  it  does  not  give 
him  any  more  right  than  it  does  a  private  individual  to  seiase  the 
goods  of  C  D.  If  he  does  it,  he  does  it  at  his  peril,  for  he  becomes 
a  trespasser.  You  may  say  it  is  a  hard  case — it  is  not,  because  the 
law  provides  ample  remedies.  He  may  demand  a  bond  of  indem- 
nity. That,  it  is  true,  is  but  a  demand,  and  the  party  is  not  bound 
^to  give  him  a  bond  of  indemnity.  Suppose  such  a  bond  is  not 
given  him,  that  does  not  give  the  sheriff  an  excuse  for  not  selling 
the  goods  of  A  B.  The  law  provides  that  he  may  summon  a  jury 
of  twelve  men  by  which  he  may  examine  and  inquire  into  the  tide 
of  those  goods  and  chattels,  as  to  whether  they  are  the  property  of 
A  B  or  C  D,  and  upon  the  rendition  of  their  verdict  he  may  pro- 
tect himself.  Therefore  we  say  to  you  that  an  officer  may  become 
a  trespasser  in  seizing  goods  that  did  not  belong  to  the  defendant 
in  the  writ  just  as  much  as  an  individual  who  may  take  piopertjr 
to  which  he  has  no  right.  It  would  be  necessary  for  the  defend- 
ant, in  order  to  recover  in  this  case,  to  prove  «ome  right  or  title  of 
McLane  in  tiieee  goods*  Does  the  evidence  here  show  anjrthii^  of 
that  kind  ?    That  is  a  matter  for  you  to  determine.    If  there  is  mo 
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evidence  to  that  effect,  whether  or  not  this  man  had  thereal  ownership^ 
it  matters  not.  The  defendant  in  this  case  must  show  that  the  de- 
fendant in  this  writ  had  a  title  superior  to  that  of  Charles  E.  Stock- 
well,  the  plaintiff ;  and  unless  there  is  some  proof  in  this  case  to 
satisfy  you  that  Mr.  McLane  had  a  better  right  to  the  possession 
of  this  property  than  Stockwell,  then  that  is  an  end  of  this  case» 
and  your  verdict  must  be  in  favor  of  the  plaintiff.  That  is  a  matter 
of  evidence ;  you  have  heard  the  testimony,  you  will  recollect  that 
and  act  accordingly.  If  there  are  facts  that  have  b^en  proyed  here 
at  the  bar  of  this  court  satisfying  you  that  this  was  the  property  of 
Mr.  McLane,  that  he  had  the  right  to  the  possession  of  the  prop- 
erty, and  that  Mr.  Stockwell  was  not  in  the  possession  of  it  and 
had  no  right  to  it  as  against  the  better  right  of  Mr.  McLane,  then 
your  verdict  should,  of  course,  be  in  favor  of  the  defendant  for  the 
value  of  such  goods  and  chattels  as  have  been  proved  to  belong  to 
Mr.  McLane. 

We  have  been  requested  by  the  counsel  for  the  defendant  to 
charge  you  that  this  action  cannot  be  sustained,  because  there  was 
no  demand  made  for  this  property  prior  to  the  bringing  of  this 
suit.  The  law  in  an  action  of  replevin  of  course  is  that  a  person 
may  sustain  the  action  where  goods  are  unlawfully  detained.  If  a 
man  commits  a  tort,  if  he  takes  without  right  or  authority  goods, 
then  there  is  no  necessity  for  a  demand,  because  the  trespass  has 
already  been  committed.  If  a  man  goes  into  your  stable  and  takes 
out  your  horse,  without  authority,  you  are  not  bound  to  make  a 
demand ;  you  may  take  out  your  writ  immediately ;  but,  if  you 
loan  your  horse  and  carriage  to  any  person  (prior  to  the  passage  of 
this  law)  and  you  should  bring  your  action  of  replevin  without 
first  having  made  a  demand,  then,  of  course,  you  could  not  sustain 
your  action  of  replevin,  because  he  had  not  committed  a  tort ;  he 
has  been  guilty  of  no  trespass ;  he  went  into  possession  of  the  prop- 
erty lawfully,  and  until  you  show  that  he  has  wrongfully  taken 
into  possession,  until  you  contradict  the  right  and  show  that  it  wa^ 
a  wrong,  you  have  no  right  to  bring  this  action.     Such  was  the  rule 
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prior  to  the  passage  of  this  Act  of  Assembly — relative  to  which 
we  have  been  asked  to  charge  you — which  was  passed  21st  April, 
1887,  and  which  changed  this  rule  at  common  law,  which  was,  as 
we  say  to  you,  founded  upon  common  sense  and  common  reason ; 
that  is,  that  no  man  was  guilty  of  a  trespass  until  he  had  first  com- 
mitted it,  that  no  trespass  was  committed  until  there  was  a  refusal 
to  give  up  the  property.  The  Legislature  saw  fit  to  change  that 
law  and  to  waive  the  demand,  and  even  in  the  case  of  a  person 
lawfully  in  the  possession  of  goods,  this  statute  does  not  require,  as 
at  common  law,  that  you  shall  first  demand  the  goods  of  him  and 
that  you  cannot  bring  your  action  of  replevin  until  he  has  refused 
to  deliver  the  same,  but  that  you  may  at  once  issue  your  writ  and 
that  writ  will  act  for  the  demand ;  if  he  give  up  the  goods  at  once 
upon  that  writ,  then,  of  course,  there  is  an  end  of  it,  nor  could  the 
person  recover  any  costs ;  because  if  you  see  fit  to  go  to  the  party 
before  you  bring  the  action  of  replevin  and  demand  the  property 
that  he  is  lawfully  in  possession  of  and  he  delivers  up  the  same, 
there  is  no  trespass,  since  he  obeys  your  demand  and  delivers  your 
property,  and  you  cannot  recover  any  damages.  The  law  being 
changed  does  not  al  ter  the  law  at  al  1  that  you  should  make  your  demand; 
because,  if  the  party  when  making  the  demand  see  fit  to  take  his 
writ  of  replevin  which  is  considered  as  a  demand — at  the  same  time 
the  suit  is  brought,  then,  as  a  matter  of  course,  the  man  should  not 
under  those  circumstances,  be  subject  to  costs.  That  principle  has 
been  ruled  in  this  court  But  where  the  taking  is  wrongful,  then, 
of  course,  it  is  a  different  matter,  for  the  party  is  liable,  if  after  the 
replevin,  if  you  please,  is  issued  and  the  party  refuse  for  a  moment 
or  for  any  space  of  time  to  deliver  th^  goods  in  obedience  to  the 
writ,  there  he  becomes  liable  for  trespass  and  for  whatever  damages 
might  ensue. 

The  Legislature,  we  say,  changed  this  law  to  read,  that  in  all 
actions  now  pending  or  hereafter  pending,  the  parties  shall  not  avail 
themselves  of  it,  if  no  demand  was  made,  for  the  purpose  of  de- 
fending the  action.     It  is  contended  by  the  counsel  for  the  defend- 
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ant  in  the  iirRt  place  that  this  law  is  unoonstitutional,  in  that  it  im- 
pairB  the  right  of  contract.  We  can  see  no  contracts  in  this  law. 
To  make  a  contract  there  must  be  two  parties^  one  on  the  one  side 
and  one  on  the  other.  This  is  a  mere  right,  founded  upon  the 
principle  that  we  have  stated,  whether  the  demand  was  made.  We 
therefore  cannot  see  that  the  matter  of  contracts  has  anything  to  do 
with  it,  and  we  consider  that  this  law  is  in  every  sense  constitu- 
tional. 

The  next  question  raised  here  as  to  this  action  is,  that  no  de- 
mand was  ever  made  and  that  this  action  was  brought  prior  to  this 
Act  of  Assembly^  and  that  therefore  this  act  does  not  apply ;  and 
the  counsel  have  asked  the  court  to  construe  the  Act ;  in  other 
words,  what  is  the  meaning  of  that  Act?  This  Act  has  preceding 
it  a  preamble.  These  are  very  common  in  acts  of  Assembly,  often 
setting  forth  that  certain  evils  exist,  and  therefore  they  pass  the 
the  law  to  remedy  that  evil.  So  there  is  a  preamble  to  wills  e.  g. 
— ^'  I,  A  B,  being  of  sound  mind  and  memory,  do  devise,  etc.'' 
That  is  no  part  of  the  will ;  it  merely  states  the  purpose  of  the 
party  making  the  will.  Such  parts  of  the  writing  as  convey 
property  of  course  form  the  will,4>ut  the  preamble  is  held  in  the 
construction  of  certain  devises,  not  as  part  of  the  will  but  as  show- 
ing the  intention  of  the  person  in  reference  to  devising  his  property. 
So  also  we  might  say  the  same  rule  has  been  held  in  regard  to  acts 
of  Assembly.  The  preamble  is  no  part  of  the  Act,  though  it  may 
be  looked  to  sometimes  when  there  is  doubt  arising  as  to  construc- 
tion. Is  there  any  doubt  as  to  what  this  Act  means  ?  This  Act 
rays  what  it  means  and  means  what  it  says.  Can  any  other  con- 
struction be  put  upon  it?  We  must  say  to  you  that  upon  exami- 
nation of  this  Act,  it  appears  to  us  to  be  beyond  cavil  and  beyond 
doubt :  ^*  That  in  all  actions  of  replevin  now  pending,  or  here- 
after to  be  brought  no  proof  of  demand  shall  be  necessary,  but  the 
bringing  of  the  suit  shall  be  considered  a  sufficient  demand  for  all 
purposes;  and  the  failure  at  the  trial  to  prove  any  demand  shall 
not  bfe  the  cause  for  a  non  suit" — as  it  was  heretofore. .   We  think, 
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therefore^  that  the  language  of  the  statute  is  perfectly  plain.  Ad- 
mitting, for  the  sake  of  the  argument,  that  this  was  a  case  in  which 
it  was  necessary  to  make  a  demand  under  the  law  as  it  existed  be* 
fore  the  passage  of  this  Act,  and  that  the  failure  to  do  so  was  the 
ground  for  a  non  suit,  yet  since  this  statute  has  been  passed  that  has 
been  entirely  removed.  Therefore,  as  we  have  said  to  you,  gentle- 
men, we  construe  this  law  as  not  only  constitutional^  but  consider 
that  its  meaning  is  perfectly  plain,  and  that  it  is  clearly  retroactive 
upon  its  very  terms. 

If  Mr.  McLane  had  no  right  to  these  goods — ^and  the  sheriff 
was  bound  to  know  whether  or  not  he  had  a  right  to  them — ^the 
sheriff  had  no  right  to  take  them.  The  question  is,  whether  any 
right  has  been  shown  on  the  part  of  McLane,  and  if  the  sheriff 
wrongfully  took  these  goods  (and  there  was  no  necessity  even  at 
common  law  for  a  demand,  without  this  statute  existing  at  all), 
then  he  becomes  liable  for  any  action  that  might  be  brought,  and 
also  for  casts,  if  the  taking  of  these  goods  was  wrongful,  and  for 
any  damages  that  might  ensue  to  the  plaintiff  in  this  case,  Charles 
E.  Stockwell,  for  the  unlawful  detention  of  these  goods. 

The  counsel  have  asked  us  to  charge  you  that  these  goods  were 
carried  by  Mr.  Stockwell  and  placed  in  a  house  belonging  to  Mr. 
Jefferson,  under  rent,  and  that  it  is  therefore  not  a  case  of  deposit- 
ing with  a  bailee,  but  it  is  a  case  of  rent. 

The  court  say  to  you  that  notwithstanding  the  goods  were  de- 
posited there  under  rent,  they  were  still  in  the  possession  of  Charles 
£.  Stockwell.  Because  a  man's  goods  are  under  execution,  does 
not  prevent  his  selling  them.  He  sells  them  subject  to  any  lien, 
but  he  has  a  right  to  sell  them.  If  the  goods  are  on  premises  sub- 
ject to  the  payment  of  rent,  the  sale  may  be  made  subject  to  distress 
for  rent,  but  is  there  any  law  that  says  he  is  not  in  the  possession 
of  them?  May  not  an  execution  be  levied  upon  the  goods  and 
chattels  and  they  be  sold  in  spite  of  the  landlord  ?  That  does  not 
dispossess  the  tenant  of  his  right  to  the  possession  of  the  property. 
Therefore,  we  say  to  you,  gentlemen,  that  he  was  not  dispossessed 
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of  SLUj  right  that  he  had^  but  if  he  had  the  right^  when  he  put. 
those  goods  in  there^  to  the  possession  of  the  property,  his  putting 
them  there  under  rent,  in  no  manner  affected  his  right  to  the  pos- 
session of  that  property  by  reason  of  the  levy  of  the  attachment. 

If  the  jury  are  satisfied  that  Mr.  McLane  owned  any  of  these 
goods  and  has  proved  to  you  a  title  to  them — such  as  would  give 
him  a  better  title  to  them  than  that  vested  iu  Mr.  Stockwell,  of 
course  the  defendant  would  have  the  right  to  recover.  If  the  sheriff 
wrongfully  took  these  goods,  without  right  or  authority,  if  you  are 
satisfied  that  Mr.  Stockwell  had  the  right  of  possession  of  these 
goods,  then  your  verdict  should  be  in  favor  of  the  plaintiff  for  six 
cents  besides  costs  expended. 

Verdict  for  the  plaintiff. 


21 
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Anna  Mabia  Williams  v.  Walton  &  Whann  Ck>. 

Proof  of  Marriage — Efddence — HegUgenoe — Master  and  &r- 
vant — Damages. 

The  evidence  of  any  one  present  at  the  mairiage  ceremony  is  proper  to  go  to  the  jmy 
as  proof  of  the  marriage,  and  raises  a  presnn^on  of  marriage  which  is  good 
till  rebutted  by  contrary  proof. 

Reports  made  in  the  ordinary  transaction  of  business,  provided  they  are  connected 
with  the  matters  in  issue,  may  be  testified  to ;  but  mere  conyersations  between 
subordinates  and  superiors  are  not  admissible. 

Negligence  on  the  part  of  the  employer  must  be  proved  and  cannot  be  prestmied. 

When  a  a  servant  enters  the  employ  of  another  he  assumes  all  the  risks  ordinarily  in- 
cident to  the  business  and  cannot  recover  for  injuries  resulting  to  him  therefrom. 
Nor  can  he  recover  for  injuries  resulting  from  causes  that  are  apparent  to  his 
senses. 

If  the  servant  be  ignorant  of  a  latent  danger  known  to  the  master  and  the  master 
place  the.  servant  at  such  work  without  warning  him  of  the  danger,  the  master 
will  be  guilty  of  negligence  and  liable  for  damages  for  injuries  resulting  there- 
from. 

The  jury  in  awarding  damages  to  the  wife  of  the  deceased  should  take  into  considera- 
tion losses  passed  and  prospective. 

{Hew  Castle,  June  14,  i8^j.) 

Action  on  the  case  for  damages  for  the  death  of  plaintiff's 
husband  caused  by  injuries  incurred  while  in  the  employ  of  defend- 
ants.    The  facts  appear  in  the  opinion  of  the  Court. 

This  case  was  first  tried  at  the  February  term,  1892,  at  which 
trial^  Benjamin  Nields,  for  the  defendants^  offered  strict  l^;al  proof 
of  a  marriage  of  Joshua  Williams  and  Jane  Tate  prior  to  the  mar- 
riage of  Joshua  to  the  plaintiff  in  this  case. 

Lewis  C.  Vandegrift  called  a  witness  (to  the  ceremony — ^not 
the  officiating  minister)  on  behalf  of  the  plaintiff  to  prove  marriage 
of  the  deceased  prior  to  the  marriage  set  up  by  the  defendants^  the 
woman  to  whom  he  was  so  married  being  alive  and  not  divorced  at 
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the  time  of  the  alleged  marriage  with  Jane  Tate^  bat  who  expired 
before  he  married  the  plaintiff. 

Mr.  Nidds  objected  to  the  admission  of  this  testimony  on 
ground  that  these  facts  must  be  proved  strictly  by  the  record.  As 
to  what  is  strict  proof^  he  cited  1  Houston,  332 ;  Pettyjohn  v.  Pet- 
Ugohihy  6  Ecclesiastical  Reports,  554;  Bishop  on  Marriage  and 
IHvorce,  283-88.  ^ 

Mr.  Vandegrift  replied :  contending  first  that  the  celebration 
of  the  marriage  may  be  proved  by  any  person  present ;  second, 
that  the  sufficiency  of  the  celebration  is  presumed  until  the  con- 
trary is  shown.  Myra  Qark  Oainee  v.  Patterson,  Supreme  Court 
of  the  United  States,  in  6th  Howard,  650 ;  10  Easf  s  Reports,  282; 
14  Amer.  Ency.  of  Law,  525,  bottom  paging  (under  which  a  num- 
ber of  cases  were  cited ;  among  them  was  10  N.  Y.  Reports,  480 
to  which  special  attention  was  called) ;  1  William  Blackstone,  367, 
star  paging ;  61  Penna.  State,  361 ;  Taylor  v.  Taylor,  5  Ecclesias- 
tical Report,  464;  Laws  of  Delaware  on  Marriage;  McCaffrey  v. 
heritage,  5  Houston. 

Vandegrift  and  Prickett,  for  plaintiff. 

Benjamin  Nields,  for  defendant. 

Ct7T-.iiEN,  J. — The  question  that  has  been  raised  here  is  a  very 
interesting  one.  It  has  been  very  fully  argued  and  the  court  have 
carefully  gone  over  the  decisions  which  have  been  cited  in  this  case 
and  we  feel,  that  under  the  circumstances,  this  evidence  is  properly 
admissible.  We  put  it  upon  this  ground :  While  an  actual  mar- 
riage must  be  proved  in,  cases  of  **  Crim.  con.,''  adultery,  bigamy, 
etc.,  in  civil  cases  presumptions  are  sufficient  of  cohabitation,  living 
together,  passing  as  man  and  wife,  etc.  This  is  a  civil  case^  but  by 
common  consent  on  both  sides,  it  appears,  as  we  understand,  that 
you  propose  to  prove  an  actual  marriage.  Now  the  question  is, 
what  in  law  constitutes  an  actual  marriage?  In  order  to  ascertain 
that  fact,  we  may  go  to  cases,  for  instance,  of  *'  Crim.  con.,''  or 
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cases  of  bigamy,  and  there  it  appears  to  be  very  clearly  laid  down 
in  the  authorities  and  decisions^  so  that  it  never  appears  really  to 
have  been  questioned. 

In  the  first  authority  here  on  this  subject  (Greenleaf  on  Evi- 
dence) the  proof  of  marriage  as  one  of  the  special  issues  is  either 
by  direct  establishing  the  fact,  or  by  the  evidence  of  collateral  fiicts 
and  circumstances  from  which  its  existence  may  be  inferred  ;  evidence 
of  the  former  kind — that  is,  direct  evidence,  proving  the  formality, 
or  what  is  equivalent  to  it — is  required  upon  indictments  for  bigamy 
or  in  actions  of  "  Grim,  con,,'^  it  being  necessary  in  such  cases  to 
prove  a  marriage  valid  in  all  respects — that  is,  proof  of  an  actual 
marriage  is  required.  Ru8%eil  on  Crimea^  last  edition,  316  (read). 
In  cases  of  bigamy  the  actual  marriage  comes  in  and  forms  one  of 
the  direct  issues,  and  therefore  there  must  be  a  marriage  in  fact 
proved.  .  Either  some  person  present  at  the  marriage  must  be  called, 
or  the  original  register,  or  an  exact  copy  of  the  same  must  be  pro- 
doced.  That  is  the  common  law  provision.  Then  under  4th 
George,  Chap.  76,  Sec.  28  it  is  provided  that  marriages  shall  be 
solemnized  in  the  presence  of  two  or  more  witnesses,  besides  the 
minister  who  celebrates  the  same.  But  upon  a  provision  nearly 
similar  in  a  former  marriage  act,  it  was  held  not  to  be  necessary  to 
call  one  of  the  subscribing  witnesses  to  the  register,  in  order  to 
prove  the  identity  of  the  parties  married ;  but  that  the  raster  or 
a  copy  of  it  being  produced,  any  evidence  which  satisfied  the  jury 
as  to  the  identity  of  the  parties  was  sufficient.  That  is  sustained 
by  Fourth  Burris,  2067 ; — Douglas,  164  (read).  That  appears  to 
be  the  ruling  of  the  English  Courts  on  the  marriage  law,  and  such, 
I  consider,  is  in  force  in  this  State. 

After  all,  this  testimony  (which  we  think  is  admissible)  is  for 
the  jury.  It  is  for  them  to  pass  upon,  as  to  whether  or  not  they 
are  satisfied  with  the  testimony  that  goes  in  as  establishing  a 
marriage.  I  would  say  here  that  what  we  decide  in  this  matter  is 
only  that  this  is  proof  to  go  to  the  jury. 

There  is  a  very  interesting  case  in  Sergeant ;  it  appears  in  the 
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Bnglish  Eoclesiastical  Beporte.  The  law  is  not  carried  to  the  ex- 
tent here  that  it  is  in  England.  There  they  have  registers,  such  as 
de  don't  have  in  this  country,  and  hence  it  has  been  customary  in 
this  oountiy  not  to  require  that  degree  of  strictness  that  is  required 
in  the  English  Ecclesiastical  Court.  That  case  is  fully  commented 
upon  (and  sustains  this  opinion)  in  one  of  the  cases  cited  by  Mr. 
Nields.  There  has  been  proof  here  that  the  man  was  an  ordained 
minister ;  but  really,  so  £Eir  as  the  law  goes,  it  was  not  necessary 
to  prove  it  any  further  than  the  fact  from  which  the  presumption 
arises,  the  presumption  being  in  &vor  of  marriage  when  you  raise 
that  presumption.  For  instance,  the  person  was  present  at  the 
marriagd,  it  was  celebrated  by  the  minister,  or  by  some  man  hold- 
ing himself  out  and  reputed  to  be  a  ministei:  of  the  gospel :  then 
that  is  a  presumption,  good  until  it  is  rebutted.  Therefore,. upon 
that  proof  being  adduced,  the  case  is  open  for  the  other  side  to 
show  that  this  man  had  no  right  to  celebrate  the  bans,  ^nd  to  rebut 
that  presumption  which  has  been  raised. 

We  think,  for  these  reasons,  that  it  is  perfectly  competent  for 
this  testimony  to  go  in. 

The  jury  disagreed. 

At  the  second  trial,  Nidda  for  the  defendant,  inquired  of  the 
witness,  John  R.  Bonner,  superintendent  of  the  defendant  com- 
pany, r^arding  verbal  reports  made  to  him  by  a  deceased  foreman, 
Mr.  Smedley,  acting  under  Bonner,  as  follows : 

Did  Mr.  Smedley  make  any  report  to  you  on  Tuesday  in 
relation  to  his  business  that  was  necessary  for  you  to  know  in  con- 
nection with  that  business,  and  if  so  what  was  it,  and  is  that  the 
only  way  he  made  reports  to  you  ? 

Vandegrift  for  plaintiff,  objected  to  the  question,  under  the 
previous  ruling  of  the  Court, — viz :  that  mere  conversations  with 
the  deceased  were  not  admissible-r-contending  thai  the  witness  had 
himself  shown  that  it  was  not  ^  report,  but  a  conversation  in  which 
he  (the.witoeas)  inquired  of  Smedley  as  to  the  business,  and  that 
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the  conversation  was  not  volunteered  by  Smedley,  and  could  not 
therefore  be  a  report. 

CuLLEN,  J.,  The  Court  rule  in  the  reports  that  were  made  in 
the  ordinary  transaction  of  business,  provided  they  are  connected 
with  the  matters  in  issue,  and  can  be  recollected  and  stated  by  the 
witness;  but  we  rule  out  all  conversations  that  took  place  as  be- 
tween subordinates  and  superiors  or  any  conversation  with  the 
party  deceased,  as  hearsay  evidence.  If  it  was  customary  for  the 
subordinates  to  go  and  report  at  any  time  in  the  day  verbally,  the 
witness  if  acquainted  with  what  that  report  was,  could  testify  as  to 
it,  but  not  as  to  any  conversations  he  may  elicit  from  (Questions 
asked  by  him  during,  the  progress  of  the  work.  He  cannot  speak 
as  to  any  conversations  commenced  by  himself. 

CuLLEN,  J.,  charging  the  jury  : 

OenUemen  of  the  Jury :  This  action  is  brought  by  the  plain- 
tiff, Anna  Maria  Williams,  widow  of  Joshua  Williams,  deceased, 
against  Walton  &  Whann  Company,  a  corporation  existing  under 
the  laws  of  this  State ;  the  suit  is  founded  upon  the  second  section 
of  the  statute  in  the  Revised  Code,  page  644,  and  is  in  these  words : 
'^  Whenever  death  shall  be  occasioned  by  unlawful  violence  or  neg- 
ligence and  no  suit  brought  by  the  party  injured  to  recover  dam- 
ages during  his  or  her  life,  the  widow  of  any  deceased  person,  or, 
if  there  be  no  widow,  the  personal  representative  may  maintain  an 
action  for  and  recover  damages  for  the  death  thus  occasioned.  The 
plaintiff  seeks  to  recover  under  the  provisions  of  the  said  Act  from 
the  said  defendants  by  reason  of  injuries  received  as  alleged,  by 
Joshua  Williams,  deceased,  her  husband,  while  in  the  employ  of 
said  defendants  through  their  negligence. 

It  has  been  shown  that  the  defendants  as  a  corporation  exist- 
ing under  the  laws  of  this  State,  were  at  the  time  mentioned  when 
the  said  grievance  took  place,  engaged  in  the  manufacture  of  phos- 
phates, in  the  County  of  New  Castle,  near  the  City  of  Wilmingtoni 
for  which  purpose  they  had  erected  several  buildings,  covering  with 
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their  appurtenances  a  large  space  of  ground^  and  that  in  the  carry- 
ing on  of  said  basiness,  it  became  necessary  to  manufacture  sul- 
phuric acid  in  large  quantities^  since  the  same  largely  entered  as  a 
necessary  ingredient  into  the  phosphates  by  them  manufactured. 
For  the  manufacture  of  said  acid  there  was  erected  as  a  part  of 
said  works  a  large  building  (which  communicated  with  several  other 
buildings  used  for  a  like  purpose)  some  fifty  by  twenty-five  feet 
and  about  twenty-five  feet  high,  the  walls  of  which  were  lined  with 
lead,  and  the  fioor  covered  with  lead.  By  the  burning  of  a  sub- 
stance called  iron  pyrites,  the  fumes  from  which  connected  with 
other  chemicals  were  carried  from  the  furnace  by  means  of  pipes 
or  flues  into  the  said  chamber,  and  there  coming  into  contact  with 
steam  which  was  also  carried  in  like  manner  therein,  sulphuric  acid 
was  thereby  formed ;  that  the  manufacture  of  sulphuric  acid  by 
this  process  is  the  one  usually  adopted  and  recommended  by  the 
best  writers  on  that  subject ;  that  in  the  manufacture  of  said  acids, 
there  would  accumulate  a  sediment  on  the  floor  of  said  chamber  of 
several  inches  in  depth,  which  had  to  be  removed  from  every  three 
to  five  months,  since  that  sediment  if  allowed  to  accumulate  too 
long,  would  greatly  impede  the  manufacture  of  said  acid ;  that  the 
defendants  had  been  engaged  for  several  years  in  thus  manufactur- 
ing sulphuric  acid,  and  the  said  chamber  had  as  often  as  it  became 
necessary  been  cleaned  by  their  workmen,  who  with  gum  boots 
entered  into  said  chamber  and  with  wooden  scrapers  and  shovels 
pushed  out  said  deposit,  through  a  hole  cut  in  the  floor,  or  in  the 
sides  of  said  chamber,  and  cleansing  the  residue  by  water  thrown 
into  said  chamber  by  means  of  a  hose ;  that  this  mode  of  remov- 
ing said  deposit  of  sediment,  was  the  one  used  by  other  manufact- 
urers of  sulphuric  acid,  and  recommended  by  standard  writers  on 
that  subject ;  that  until  the  happening  of  the  injury  charged,  which 
occurred  as  alleged  on  the  seventh  day  of  January,  1890,  no  harm 
or  injury  had  ever  occurred  to  any  of  the  men  employed  to  clean 
said  chambers ;  that  several  days  prior  to  the  removal  of  said  sedi- 
ment, and  before  the  workmen  entered  into  said  chamber,  the  fur- 
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naoes  were  shut  down,  and  no  fumes  from  the  pyrites  entered  the 
chamber,  and  only  steam  was  allowed  to  enter  in  small  quantity 
which  was  in  a  short  time  cut  off,  when  man-holes  were  cut  in  the 
sides,  that  all  the  noxious  gases  might  pass  out  before  the  cleansing 
commenced. 

The  plaintiff  contends  that  on  Monday  the  6th  day  of  January, 
1890,  a  number  of  men  were  ordered  to  clean  out  this  chamber,  and 
proceeded  to  do  so,  but  were  made  sick,  and  on  the  following  day, 
January  7th,  about  10  o'clock,  a.  m.,  Joshua  Williams,  the  said 
deceased,  was  ordered  to  assist  with  others  in  cleaning  said  cham- 
ber, upon  which  others  had  worked  the  day  before,  and  in  the  dis- 
charge of  that  duty  was  made  sick,  and  in  consequence  of  said  sick- 
ness about  11  o'clock  of  the  night  following  died;  that  his  death 
was  caused  by  the  inhaling  of  deadly  gases  whils);  in  said  cham- 
ber ;  that  the  said  Joshua  Williams  was  a  laborer  in  said  works, 
assigned  to  no  special  duty  aside  from  sweeping  and  other  work  he 
was  called  upon  to  discharge,  and'the  said  defendants  placed  him 
where  he  sustained  the  injury  which  caused  his  death,  without 
warning  him  of  the  risk  of  which  he  was  ignorant,  it  being  of 
such  a  nature  that  defendants  were  bound  to  know,  and  were 
thereby  guilty  of  negligence,  such  as  in  law  can  make  them  liable 
to  the  payment  of  damages  to  the  plaintiff  in  this  suit. 

The  defendants  contend  that  there  was  no  negligence  or  want 
of  care  or  due  diligence  on  their  part,  that  the  building  used  was 
safely  and  properly  constructed,  and  in  the  manufacture  of  sul- 
phuric acid  they  used  the  best  methods,  such  as  were  recommended 
by  scientific  writers  and  accepted  by  all  others  engaged  in  the  same 
business,  and  that  the  process  used  to  cleanse  out  the  chambers  of 
the  deposit  therein  was  such  as  is  recommended  and  practiced  by 
all  others  to  remove  the  deposit  formed  on  the  floor ;  that  no  injury 
in  the  work  of  cleaning  said  chambers,  in  which  a  like  state  of 
gases  heretofore  existed  as  on  the  said  6th  and  7th  of  January, 
1890,  had  ever  before  taken  place ;  and  that  they  having  no  knowl- 
edge, and  never  having  had  cause  to  believe  or  suppose  a  latent 
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danger  exkted^  aod  having  followed  the  ordinary  usage  of  the 
basinesS)  were  not  guilty  of  negligenoe  in  not  warning  their  work- 
men of  what  they  themselves  did  not  know,  and  that  after  hearing 
that  workmen  who  went  into  the  said  chamber  on  Monday  were 
made  sick,  it  being  the  first  time  the  fact  was  brought  to  their 
knowledge,  the  said  Joshua  Williams  with  others  was  especially 
warned  not  to  enter  the  chamber,  and  not  r^arding  said  warning, 
was  himself  guilty  of  contributory  n^ligence,  for  which  these  de- 
fendants contend  they  are  not  liable. 

The  law  in  relation  to  negligence,  which  is  the  sole  matter  in 
this  case,  has  not  only  been  well  settled  in  the  various  States  of  this 
Country,  but  also  in  several  decisions  in  our  own  State, — which  we 
think  amply  and  fully  cover  all  the  questions  raised,  so  far  as  the 
law  is  concerned,  as  applicable  to  this  case.  There  really  appears 
to  be  no  dispute  between  counsel  as  to  the  law,  and  it  is  but  neces- 
sary for  us  to  state  to  you  the  law,  and,  taking  the  law  as  laid  down 
by  the  court,  you  must  decide  the  facts  from  the  evidence  as  given 
by  the  witnesses,  upon  which  this  suit  entirely  depends. 

The  master  is  bound  to  exercise  reasonable  care  to  prevent  in- 
jury to  his  servant,  and  in  like  manner  to  provide  suitable  ma- 
chinery and  keep  the  same  in  order  and  use  proper  care  to  see  that 
the  premises  are  not  only  fit  and  proper  for  the  carrying  on  of  the 
business,  but  also  that  they  are  kept  so.  When  a  servant  enters 
into  the  employ  of  another  he  assumes  all  the  risks  ordinarily  in- 
cident to  the  business.  He  is  presumed  to  have  contracted  with 
reference  to  all  the  hazards  and  risks  incident  to  the  employment, 
consequently  he  cannot  recover  for  injuries  resulting  to.  him  there- 
from. There  are  risks  and  dangers  incident  to  most  employments, 
in  all  engagements  of  that  character  the  servant  assumes  those  risks 
that  are  incident  to  the  service,  and  as  between  himself  and 
the  master  he  is  supposed  to  have  contracted  on  those  terms.  If 
an  injury  is  sustained  by  the  servant  in  that  service  it  is  regarded 
as  an  accident,  a  mere  casualty,  and  the  misfortune  mast  rest  on 
him.  Noyes  v.  Smithy  28  Vermont,  29 ;  Seymour  v.  Maddox,  16 
A.  &  E.  (Q.  B.),  306. 
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The  employer  U  not  bound  to  employ  the  latest  improvements 
in  machinery,  and  is  not  liable  for  an  injury  which  might  have 
been  avoided  if  such  machinery  had  been  in  use.  He  is  only  bound 
to  see  that  that  which  he  does  employ  is  safe  and  suitable.  SlcUe  v» 
Patterson,  6  Phila.,  i'a.,  225 ;  Salhis  v.  Dd.  &  Hudson  Canal  Cb., 
3  Ham.  (N.  Y.)  338 ;  Ford  v.  Mchburg  B.  B.  Co. 

When  a  servant  is  engaged  in  the  work  which  is  known  as 
well  to  him  as  the  master  to  be  dangerous,  unless  there  be  negli- 
gence on  the  part  of  the  master  and  the  absence  of  rashness  on  the 
part  of  the  servant,  the  master  is  not  liable  in  consequence  of  an 
accident  to  the  servant  while  in  his  employ.  Oeorgia  B.  B,  Cb.  v. 
McDade,  69  Ga.,  73. 

The  master  is  bound  to  protect  the  servant  from  injury  by 
reason  of  latent  or  unseen  defects  as  far  as  reasonable  care  and  fore- 
sight can  accomplish  that  result,  but  he  is  not  an  insurer  to  the  ser- 
vant and  is  only  chargeable  when  negligence  can  be  properly  im- 
puted to  him,  but  in  the  case  of  patent  or  obvious  defects  in  the 
business^  then  the  servant  incurs  the  risk.  Toledo  B.  B,  Oo.  v^ 
Aabury,  84  Ills.,  429;  78  N.  C,  300. 

Having  thus  stated  the  general  principles  of  law  in  relation  to 
master  and  servant  which  cover  the  prayers  of  the  respective  coun- 
sel in  this  case,  and  having  heretofore  stated  the  grounds  on  which 
the  plaintiff  claims  the  right  to  recover,  as  well  as  the  defence  set 
up  on  the  part  of  the  defendants,  which  you  will  bear  in  mind, — 
we  will  call  your  attention  to  other  matters  which  you  are  to  take 
into  consideration. 

Every  case  of  this  character  must  necessarily  depend  upon  the 
facts.  Though  the  principles  of  law  are  the  same,  yet  the  facts  to 
which  those  principles  of  law  are  to  apply  depend  entirely  upon 
the  evidenoe  which  is  produced  before  the  jury.  This  case  depends 
upon  the  simple  question  of  negligence  upon  the  part  of  the  defen- 
dants. That  is,  did  they  exercise  ordinary  care  in  sending  the  said 
Williams  into  the  chamber  jto  assist  in  cleaning  the  same,  provided 
as  contended  by  the  plaintiff,  deceased  was  not  warned.     So  far  as 
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this  doctrine  is  conoerned^  the  law  does  not  presume  negligence.  If 
an  action  is  brought  by  the  servant  against  the  master  for  recovery, 
the  presumption  is  in  favor  of  the  master's  having  discharged  his 
duty.  That  being  the  presumption,  before  there  can  be  a  recovery, 
it  must  be  proved  to  the  satisfaction  of  the  jury  that  there  was 
negligence  on  the  part  of  the  master.  N^Iigence  is  defined  U)  be 
a  want  of  ordinary  care  for  the  protection  of  the  servant,  and  .for 
the  providing  of  a  proper  place  in  which  for  him  to  work,  and  for 
the  warning  of  him  as  against  latent  defects  of  which  he  was  ignor- 
ant. Such  defects  or  dangers  as  are  perceptible  to  the  senses, — such 
as  at  once  manifest  themselves  to  the  servant  by  their  actual  pres- 
ence, are  patent  dangers,  and  the  master  is  not  liable  for  any  injury 
that  happens  to  the  servant.  If  the  servant  had  been  introduced 
into  a  service  where  were  dangers  not  perceptible  to  the  senses,  and 
had  not  been  warned  of  the  dangers  where  his  work  necessarily  led 
him,  then  the  master  would  be  responsible,  because  it  is  his  duty  to 
apprise  him  of  all  the  latent  dangers  which  he  must  necessarily  en- 
counter. Latent  dangers  are  those  not  seen,  or  perceptible  to  the 
senses  by  their  presence,  patent  dangers  are  those  seen  or  by  their 
presence  perceptible  to  the  senses ;  and  if  the  servant  had  been  ap- 
prised of  the  latent  dangers,  not  perceptible  as  aforesaid,  then  the 
master  is  not  responsible.  This  whole  question,  as  before  said, 
turns  upon  the  matter  of  negligence.  That  is  a  question  which  is 
to  be  determined  from  the  facts  which  have  been  proved  on  the 
witness  stand  before  you.  Were  the  defendants  guilty  of  n^li- 
gence  in  sending  a  servant  in  to  do  that  work  ?  Supposing  that  he 
was  an  ignorant  man,  unacquainted  with  the  nature  and  character 
of  that  work — does  the  evidence  adduced  here  satisfy  you  that  the 
defendants,  in  view  of  the  law  stated,  without  using  proper  care 
and  diligence,  sent  Joshua  Williams  into  that  chamber  from  which 
his  death  ensued  ?    This  question  you  are  to  decide. 

If  you  are  satisfied  from  the  evidence  offered  in  this  case  that 
Joshua  Williams  came  to  his  death  from  inhaling  the  gases  arising 
from  the  sediment  in  that  chamber,  and  that  there  was  negligence 
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or  want  of  ordinary  care  on  the  part  of  th^  defendants,  yon  should 
render  your  verdict  in  favor  of  the  plaintiff.  But  iu  order  to  4q 
that,  you  must  be  satisfied  that  there  was  a  want  of  ordinary  ca^ 
in  other  words,  n^ligenoe'on  the  part  of  the  defendants  in  not 
warning  Williams,  not  making  him  acquainted  with  dangers  known 
to  them,  which  plaintiff  contends  Williams  had  no  means  of  know- 
ing. Now  if  he  had  means  of  knowing  as  well  as  the  master 
that  there  was  danger  there  when  he  entered  the  service  of  the 
master,  he  accepts  the  risks,  takes  the  responsibility,  and  has  no 
right  to  recover.  When  Williams  entered  that  chamber  was  thiere 
that  present  that  showed  him  that  he  was  in  danger — ^admitting 
that  the  master  sent  him  into  it,  for  the  time — then  he  was  bound 
to  use  the  senses  nature  had  given  him,  and  protect  himself.  Are 
the  facts  proved  sufiScient  to  satisfy  you  that  Williams,  without 
knowledge  on  his  part,  without  being  properly  warned,  went  into 
this  chamber,  and  thereby  inhaled  these  gases  to  an  extent  that 
deprived  him  of  life?  If  so,  your  verdict  should  be  in  favor  of 
the  plaiiitiff  for  such  reasonable  sum  as  you  think  proper.  As  re- 
gards the  fixing  of  damages,  should  you  find  for  the  plaintiff,  we 
cite  for  your  guidance  the  law  as  laid  down  by  this  court  in  the 
case  of  Farms  v.  P.,  W,  &  B.  R.  R.  Co.,  17  Atlantic  Reporter, 
702 :  ^'  If  the  jury  shall  find  a  verdict  for  the  plaintiff,  then  if  she 
is  entitled  to  damages,  they  are  to  estimate  the  reasonable  proba^ 
bilities  of  the  life  of  the  deceased,  and  give  the  plaintiff  such  pe- 
cuniary damages,  not  only  for  past  losses,  but  for  such  prospective 
damages  as  the  jury  can  find  she  has  suffered  or  will  suffer  as  the 
direct  consequence  of  the  death  of  said  deceased/'  But  if^  on  the 
contrary,  you  are  satisfied  from  the  evidence,  that  there  was  no  neg- 
ligenee  or  want  of  ordinary  care  on  the  part  of  the  defeiidaut0« 
that  they  had  no  reason  to  apprehend  or  suppose  there  was  ^ny 
latent  danger  from  the  fumes  in  this  chamber,  igad  b9d  aic4  the 
usual  and  ordinary  means  to  purify  and  ventilate  the  same,  and  that 
Joshua  Williams  had  knowledge  of  the  risk  and  dangefi  and  e^- 
tered  the  chamber  against  the  orders  of  the  officer  in  charge,  tJl^ns 
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cauBing^coDtributory  negligenoe  on  his  part,  or  if  yoa  believe  that 
the  said  Williams  died  ftom  other  causes,  and  not  by  injury  in- 
curred by  inhaling  the  gases  in  said  chamber,  then  your  verdict 
should  be  in  favor  of  the  defendants.  In  other  words,  if  you  are 
satisfied  from  the  testimony  (and  that  is  a  matter  entirely  with  you) 
that  ordinary  care  was  used  by  and  on  the  part  of  the  defendants 
and  that  it  was  not  by  any  negligence  on  their  part  that  death  en- 
sued by  Williams  going  into  the  said  chamber ;  that  said  Williams 
was  warned  not  to  go  into  that  chamber ;  that  by  reason  of  the  re- 
port circulating  there  where  the  deceased  was  at  work  on  the 
bricks,  of  persons  having  been  made  sick,  it  came  to  his  knowl- 
edge ;  if  you  are  satisfied  from  the  evidence  that  he  went  in  the 
chamber,  was  duly  warned  that  he  should  come  out,  and  afterwards 
went  in, — there  was  a  sufficient  warning,  and  was  contributory  neg- 
ligence on  his  part,  and  the  defendants  are  not  liable  in  this 
action. 

As  to  the  evidence  in  this  case,  'tis  for  you  to  decide  upon  it,, 
the  court  cannot  assist  you.  There  is  conflicting  testimony,  and  we 
can  only  refer  you  to  a  decision  in  our  court,  being  the  case  of 
Stewart  v.  The  Philadelphia^  WUminffton  &  BoMmore  R.  It.  Cb.,  17 
Atl.  Reporter,  630 ;  wherein  the  court  say :  *^  Now  in  this  conflict 
of  testimony  the  court  can  render  you  no  aid  in  reaching  a  conclu- 
sion, except  to  say,  that  in  all  cases  of  conflict,  where  such  diversity 
cannot  be  reconciled  so  as  to  make  one  consistant  harmonious  nar- 
rative of  events  testified  to,  it  is  the  province  and  duty  of  the  jury 
to  institute  a  l^al  balance,  and  in  it  weigh  the  moral  and  legal 
value  of  the  proof  on  both  sides,  and  where  the  greatest  weight  or 
influence  upon  your  minds  and  reason  is  there  to  that  side  to  give 
your  verdict  For  after  all,  positive  certainty  in  eases  of  discrep- 
ancy can  rarely  be  attained,  but  only  a  controlling  probability  that 
the  testimony  on  one  side  is  reasonably  to  be  considered  to  be  true- 
rather  than  that  of  the  other." 

Yerdiot  for  the  plaintiff  for  $900. 
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The  Board  op  Public  Education  op  Wilmington  v.  Hiram 
D.  Grippin,  County  Sup't  op  Free  Schools  por  New 
Castle  County. 

OonstruoUon  of  SicUutes — Colored  School  Fund — Didribuiion  of. 

By  the  tenns  of  the  statute  passed  May  13,  1S91,  the  colored  schools  of  the  City  of 
Wilmington  are  excluded  from  a  share  in  the  distribution  of  the  State  appn>- 
priation  to  colored  schools. 

{J\r€W  Casile^  September^  i8gM.) 

Amicable  Action  on  a  case  stated.  (The  facts  appear  in  the 
opinion  of  the  Court) : 

Charlea  M.  OurtiSy  for  plaintiff. 

fl".  H.  Weardy  for  defendant. 

CULLEN^  J. :  In  a  case  stated  whidi  has  been  made  and 
argued  at  this  term  of  court  being  that  of  the  Board  of  EduoaHon 
of  WUmingUm  v.  Hiram  D.  GhiffUh,  Oownty  Superintendent  of  Free 
Schools  for  New  OasUe  County, — the  question  submitted  is  as  to  the 
construction  of  the  provisions  of  the  Act  of  Assembly  passed  at 
Dover  the  13th  of  May,  1891. 

The  questions  submitted  to  the  Court  and  upon  which  we  are 
asked  to  render  a  judgment  are  as  follows  : 

(Here  follows  the  case  stated ;  the  closing  paragraph  of  which 
is  as  follows) : 

''  If,  upon  the  facts  as  stated,  the  Court  shall  be  of  the  opinion 
that  said  plaintifi  js  entitled  under  law  to  the  sum  so  demanded  by 
it  from  said  defendant,  then  the  Court  shall  render  judgment  for 
the  sum  of  five  hundred  and  thirty-five  dollars  and  twenty-five 
cents  and  the  costs  of  this  action  in  favor  of  said  plaintiff  and 
against  said  defendant,  or  make  and  render  such  other  judgment  or 
order  as  to  the  Court  shall  seem  proper ;  otherwise  the  Court  shall 
order  judgment  to  be  entered  for  the  defendant  for  the  costs  of  this 
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action,  or  make  and  render  such  other  jadgment  or  order  as  to  the 
Court  shall  seem  proper.'' 

The  question  thus  submitted  to  the  Court  for  decision  occurs 
under  Sec.  10,  Chap.  66  of  the  Act  passed  May  13th,  1891. 

It  appears  that  in  1887  there  was  an  appropriation  made  by 
the  Legislature  of  the  State  of  Delaware  for  colored  schools,  and 
according  to  the  provisions  of  said  Act  passed  in  1887,  the  money 
was  to  be  apportioned,  certain  amounts  being  deducted,  equally 
among  the  several  schools  of  the  different  counties,  so  much  to  each 
county,  to  be  apportioned  pro  rata  among  the  several  schools.  Pro- 
vision was  made  in  this  Act  as  to  the  distribution  of  the  fund,  and 
as  to  who  was  to  receive  it. 

In  1891  the  Legislature  passed  an  Act  entitled,  ''An  Act  to 
provide  Free  Text  Books  for  the  Free  Schools  of  the  State ;"  and, 
under  the  provisions  of  this  Act,  they  increased  the  amount  from 
16,000  to  $9,000.    Section  10  of  the  said  Act,  is  as  follows  : 

''The  county  superintendents  shall  have  the  entire  manage- 
ment, control  and  supervision  of  the  colored  schools  of  this  State. 
It  shall  be  his  duty,  having  due  r^ard  to  the  educational  interests 
of  colored  children,  to  decide  upon  the  location  of  colored  schools, 
to  appoint  after  a  careful  examination  suitable  teachers  for  the  same 
and  draw  upon  the  county  treasurer  for  the  money  due  monthly 
for  the  .running  expenses  of  those  schools.  His  authority  over 
said  colored  schools  shall  extend  over  those  now  governed  under 
special  acts  of  incorporation,  and  to  this  end  the  said  county  super- 
intendents shall  appoint  all  teachers  for  the  said  colored  schools  and 
fix  their  salaries ;  he  shall  draw  from  the  county  treasurer  that  por- 
tion of  the  State  appropriation  for  colored  schools  belonging  to  the 
said  incorporated  schools  and  apply  the  same  towards  the  payment 
of  the  salaries  of  the  teachers  of  said  schools  in  the  same  manner 
as  in  the  payment  of  salaries  of  the  teachers  of  other  schools  not 
incorporated.  The  appropriation  provided  for  in  '  An  Act  to  En- 
courage the  Education  of  Colored  People '  passed  at  Dover,  April 
22, 1887,  is  hereby  increased  from  the  sum  of  $6,000  to  the  sum 
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of  $9,000  per  annam,  the  said  sum  of  $9,000  to  be  distributed  in 
the  same  proportion  and  under  the  same  conditionfi  as  the  six  thous* 
and  dollars  referred  to  in  the  Act  above  named.'' 

This  Act,  therefore,  does  not  destroy  the  Act  of  1887;  it  is 
only  supplementary  or  amendatory  thereto,  and  provides  that  the 
$9,000  shall  be  distributed  under  the  same  conditions  as  the  $6,000 
referred  to.  That  is  to  say,  it  shall  be  distributed  in  the  same 
manner  and  form. 

Then  again;  in  Section  14  of  the  Act  we  find  this  language: 
'*  That  none  of  the  provisions  of  this  Act  shall  apply  to  the  City 
of  Wilmington."  According  to  the  facts  as  set  forth  in  the  case 
stated,  there  are  five  colored  schools  in  the  City  of  Wilmington ; 
there  are  twenty-one  colored  schools  in  the  districts  of  this  county 
outside  of  Wilmington, — making,  in  the  whole,  twenty-six;  Under 
the  law  of  1887,  of  course  the  nine  thousand  dollars  would  have 
been  apportioned  pro  rata  among  these  twenty-six  schools.  The 
above  section  provides  *'  That  none  of  the  provisions  of  this  Act 
shall  apply  to  the  City  of  Wilmington ;"  therefore,  the  question 
presented  here  is,  "  Whether  the  five  colored  schools  in  the  City  of 
Wilmington  are  entitled  to  any  part  of  that  nine  thousand  dollars. 
It  has  been  argued  here,  on  the  one  side,  that  Section  14  (''  That 
none  of  the  provisions  of  this  Act  shall  apply  to  the  City  of  Wil- 
mington ")  had  no  reference  to  the  distribution  of  the  funds,  but 
that  the  provisions  of  the  Act  in  Section  10  should  apply  just  the 
same  terms  for  a  pro  rata  distribution  as  provided  in  the  Act  of 
1887,  and  that  it  has  reference  to  other  matters  that  are  spoken  of 
in  this  Aot,  in  regard  to  text  books,  etc. 

This  is  a  penal  Act  and  it  should  be  construed  strictly.  It  is 
true  that  you  may  look  at  the  general  provisions  of  a  statute  in  its 
construction,  to  arrive  at  the  true  import  and  meaning  of  the  Leigis* 
lature,  and  that  you  may  go  to  the  preamble ;  but  whenever  there 
are  provisions  and  certain  terms  used  which  in  themselves  bear  a 
certain  legal  meaning,  then  of  course  the  Court  are  tied  down  to 
the  strict  terms  of  the  statute.     Therefore  it  oomes  down  to  this 
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question :  How  are  you  to  construe  Section  14,  — "  That  none  of  the 
provisions  of  this  Act  shall  apply  to  the  City  of  Wilmington?" 
Now  as  to  that,  the  other  provisions  that^are  embraced  in  this  Act 
are  not  to  be  passed  upon  but  only  in  relation  to  the  distribution  of 
this  fund  of  $9,000  which  is  one  of  the  provisions  of  this  specific 
Act,  and  I  may  say  the  main  provision.  Are  the  five  colored 
schools  of  the  City  of  Wilmington  entitled  to  any  portion  of  this 
$9,000? 

The  view  that  the  Court  take  of  this  matter  is  that  Section  14 
is  nothing  mo^e  nor  less  than  a  proviso,  that  a  fund  is  appropriated 
to  a  general  purpose  and  that  it  is  afterwards  restricted  in  its  opera- 
tions, that  certain  portions  of  that  are  not  applied  to  certain  In- 
terests which  are  embraced  in  certain  portions  of  the  statute.  That 
is  to  say,  they  are  restricted  in  the  distribution  of  the  whole  amount 
to  the  country  districts  of  New  Castle  County ;  and  it  is  the  same 
as  if  the  l^islature  had  said, ''  Provided,  that  no  funds  that  shall 
be  appropriated  to  the  free  schools  in  the  County  of  New  Castle 
shall  be  appropriated  to  the  five  colored  schools  in  the  City  of  Wil- 
mington.*' 

Much  has  been  said  in  the  argument  on  the  part  of  the  plain- 
tiff in  this  case  as  to  why  {he  Legislature  saw  fit  to  make  this  pro- 
vision excluding  the  five  colored  schools  in  the  City  of  Wilmington. 
We  have  nothing  to  do  with  that,  nor  do  we  think  that  that  enters 
into  the  decision  of  this  matter.  It  comes  down  simply  as  to  the 
distribution  of  this  fund  and  whether  it  is  to  be  distributed  ex- 
cluding those  schools.  We  think  they  are  excluded  by  the  express 
terms  of  the  statute.  Therefore  we  order  judgment  to  be  entered 
for  the  defendant  in  this  case  for  costs. 


22 
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Joseph  Quinn,  Adm^r  of  Hakry  E.  Peace,  v.  Johnbok  Forge 
Co. 

Administrator — Master  and  Servant — Negligence — Damages. 

In  a  suit  for  damages  begun  by  the  deceased  in  his  lifetime  and  continued  after  his 
death  by  his  administrator,  the  administrator  is  entitled  to  the  same  damages  as 
the  deceased  would  have  received  if  living,  and  the  question  of  death  cannot 
be  considered  by  the  jury.  \ 

The  master  is  bound  to  exercise  reasonable  care  to  prevent  injury  to  his  servant,  to 
provide  suitable  machinery  and  keep  the  same  in  order,  and  to  see  that  the 
premises  are  fit  and  proper  for  the  carrying  on  of  the  business. 

When  a  servant  enters  into  the  employ  of  another  he  assumes  all  the  risks  ordinarily 
incident  to  the  business. 

The  measure  of  the  master's  duty  is  reasonable  care,  by  the  exercise  of  which  defects 
in  machinery  would  have  been  discovered,  and  varies  according  to  the  exigen- 
cies of  the  case. 

The  law  does  not  presume  negligence,  it  must  be  proved. 

If  a  servant  be  ordered  to  work  upon  machinery  with  the  management  of  which  he  is 
ignorant,  and  being  no  part  of  the  woik  he  had  agreed  to  perform,  and  no  warn- 
ing was  given  to  him  as  to  the  dangers  incident  thereto,  the  master  will  be  liable 
to  damages  for  personal  injuries  resulting  therefrom. 
{New  CastUy  November,  i8g2.) 

Action  on  the  case  to  recover  damages  for  personal  injur- 
ies to  Harry  E.  Peace,  deceased.  Said  injuries  were  caused,  as  al- 
leged by  the  plaintiff,  by  the  slipping  from  the  slow  to  the  fast  gear 
of  a  crane  owned  by  the  defendant  company,  while  Peace  and 
another  employe  of  the  defendant  were  raising  a  heavy  weight,  and 
while  in  rapid  motion  one  of  the  cranks  struck  Peace  knocking 
him  senseless  and  inflicting  the  injuries  complained  of.  Suit  was 
brought  by  Peace  during  his  lifetime,  and  the  same  was  continued 
by  his  administrator  after  his  death. 
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Heard  before  Houston  and  Cullbn,  JJ. 
Bird  a/nd  Sanborn,  for  plaintiff. 
Niddn  and  Niddsy  for  defendant. 

Bird  for  plaintiff  produced  Leonard  Reynolds^  questioning 
him  as  follows : 

"  Did  you  have  any  conversation  with  Peace  on  that  occasion 
— a  week  after  his  injuries?     A.  Yes,  sir.'* 

"  Did  he  complain  of  pain  or  injury  ?     A.  Yes,  sir.** 

"  Where  was  he  suffering  ?     A.  In  his  spine.** 

The  witness  John  Russell  was  also  questioned  by  Mr.  Bird  as 
to  the  matter  of  pain  and  anguish  as  follows  : 

*'  State  where  you  found  him^  how  you  found  him  and  what 
his  condition  was  as  to  physical  pain  ?  A.  I  first  saw  him  lying 
upon  a  bed  in  the  dining-room*.  When  I  looked  at  him  he  was  in 
my  judgment  in  a  semi-unconscious  condition.  He  recognized 
some  and  others  he  did  not.  My  judgment  was^  from  his  condition, 
that  the  man  would  not  be  alive  next  morning.** 

Nields  for  defendant,  objected,  at  the  beginning  of  this  line  of 
examination,  to  any  testimony  or  statements  by  the  deceased  as  to 
pain  and  suffering,  contended  that  the  administrator  could  not  re- 
cover for  such  pain,  suffering  or  mental  anguish,  but  was  restricted 
to  expense  incurred  by  reason  of  the  accident  and  to  actual  loss  of 
time  occasioned  thereby — Kearaejfs  Administrator  v.  Boston  & 
Worcester  B,  B.,  63  Massachusetts.     (Opinion  of  Judge  Shaw.) 

Counsel  for  plaintiff  contended  that  similar  testimony  was 
admitted  in  the  case  of  Wallaoe  v.  WUrrdngton  &  Northern  B.  B. 

CuLLEN,  J.     The  Court  think  that  the  administrator  has  the 
right  to  prosecute  this  action,  and  that  he  stands  on  precisely  the  * 
same  footing  as  the  original  party.     Whatever  the  original  party 
could  recover,  may  be  recovered  by  the  administrator. 
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Mr,  Bird,  counsel  for  the  plaintiff,  having  raised  the  question 
that  the  death  of  Peace  was  to  be  considered  by  the  jury  as  part  of 
the  measure  of  damages  for  which  the  administrator  could  recover, 
under  the  statute  allowing  the  administrator  to  continue  a  suit 
brought  by  the  party  during  his  lifetime^ — after  argument  by  coun- 
sel on  both  sides. 

The  Court,  Cullen,  J.,  decided  as  follows : 
This  statute  is  in  derogation  of  common  law  to  a  certain  extent 
— that  is  in  providing  for  the  survival  of  an  action  which  at  com- 
mon law  dies — and  the  right  of  recovery  is  confined  to  the  provis- 
ions of  the  statute. 

The  first  provision  of  the  statute  (Revised  Code,  644)  is,  ^'That 
no  action  hereafter  brought  to  recover  damages  for  injuries  to  the 
person  by  negligence  or  default,  shall  abate  by  reason  of  the  death 
of  the  plaintiff;  bat  the  personal  representative  of  the  deceased 
may  be  substituted  as  plaintiff  and  prosecute  the  suit  to  final  judg- 
ment and  satisfaction."  At  common  law  a  person  injured  has  a 
right  to  bring  his  action  for  recovery  for  those  injuries  whatever 
they  were.  It  was  a  personal  action,  a  right  of  action  which  he 
had  the  privilege  himself  to  exercise  or  not  as  he  chose.  As  a  mat- 
ter of  course,  no  action  would  lie  at  common  law  for  the  death  of 
the  party  brought  by  the  widow  nor  by  the  administrator.  I  speak 
so  far  as  the  death  of  the  party  is  concerned  with  reference  to 
both  sections ;  but  this  contemplates  both  his  death  and  the  fact  of 
the  party,  exercising  the  right  which  belongs  to  him  at  common  • 
law,  bringing  suit  for  recovery  of  damages  for  personal  injuries. 
If  he  brings  that  action  then  that  second  section  is  of  no  account 
whatever,  because  having  exercised  his  right,  he  has  made  his  elec- 
tion and  he  must  stand  or  fall  upon  that  election.  Neither  the 
widow  nor  the  personal  representative  has  any  right  to  bring  the 
action  for  recovery  for  the  death  after  the  death  of  the  party  where 
the  party  has  made  his  election  prior  to  the  death.  And  therefore 
this  action  having  been  brought  by  Peace  during  his  lifetime,  we 
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consider  it  nothiDg  more  nor  less  than  an  action  brought  for  injuries 
incurred,  against  a  party  by  reason  of  negligence  or  carelessness, 
whatever  it  may  be. 

Whether  he  is  living  and  prosecutes  it,  or  whether  it  is  prose- 
cuted by  his  administrator,  the  court  consider  makes  no  difference 
whatever. 

As  to  damages  which  are  to  be  recovered,  the  same  rule  ap- 
plies. Of  course  he  could  not  recover  damages  for  his  death.  Even 
it  you  could  prove  that  he  was  a£Eected  in  such  a  w£iy  that 
death  would  result  in  a  very  short  time,  that  would  not  be  admis- 
sible. No  evidence  so  far  as  death  is  concerned  can  be  adduced. 
The  damages  in  this  case  that  can  be  recovered  are  confined  entire- 
ly to  the  remedies  and  rights  which  existed  on  the  part  of  the 
plaintiff  in  this*action  during  his  lifetime. 

We  therefore  must  say  to  you  that  so  far  as  the  death  is  con- 
cerned as  an  aggravation  of  damages  or  anything  of  that  kind,  that 
has  nothing  to  do  with  this  case.  The  damages  are  governed  by 
the  common  law,  whether  they  be  vii^dictive  damages  or  otherwise, 
but  they  are  confined  to  whatever  were  the  existing  original  rights 
of  the  parties  here. 

CilLLEN,  J.,  charging  the  jury  : 

Gentlemen  of  the  Jury :  This  action  was  originally  brought 
by  Harry  E.  Peace  in  his  lifetime,  against  the  Johnson  Forge  Com- 
pany, a  corporation  existing  under  the  laws  of  this  State,  and  under 
the  provisions  of  the  first  section  of  the  statute  of  the  Revised 
Code,  page  644,  the  said  Harry  E.  Peace  having  since  died,  his  ad- 
ministrator, Joseph  Quinn,  has  been  made  a  party,  and  the  case 
comes  to  trial  under  the  same  conditions  as  if  the  deceased  were 
living. 

The  plaintiff  seeks  to  recover  under  the  provisions  of  the  said 
Act  from  the  said  defendants  by  reason  of  injuries  received,  as  al- 
lied, by  Harry  E.  Peace,  while  in  the  employ  of  said  defendants 
through  their  n^ligence. 
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The  defendants  were  operating  a  rolling  mill  in  this  city,  and 
in  the  conducting  of  their  business,  there  was  in  use  a  crane,  which 
served  for  the  purpose  of  raising  and  moving  heavy  pieces  of  iron 
manufactured  for  various  purposes,  and  also  to  change  or  alter  the 
position  of  heavy  iron  rollers  used  in  said  mill,  weighing  from  five 
to  seven  thousand  pounds  each,  the  removal  or  shifting  of  which 
rollers  was  made  about  twice  a  year.  The  plaintiff  contends  that 
on  the  20th  day  of  July,  1891,  the  said  Harry  E.  Peace,  who  was 
in  the  employ  of  the  said  defendants  as  a  "  drag-out,"  and  had 
been  for  the  period  of  some  months  prior,  was  ordered  to  assist  in 
the  working  of  a  crane,  in  order  to  put  in  place  one  of  the  said 
iron  rollers  weighing  some  seven  thousand  pounds ;  that  while  so 
engaged  the  roller  having  been  lifted  from  its  plaqe,  and  swung  to 
within  about  twelve  or  fifteen  inches  of  the  place  where  the  same 
was  to  be  deposited,  and  while  so  suspended  for  a  few  minutes  un- 
til the  roller  could  be  so  adjusted  as  to  drop  into  its  bearings,  word 
was  given  to  lower,  and  the  said  Harry  E.  Peace,  who  with  another 
person  had  hold  of  the  handles,  the  one  on  each  side,  was  hurled 
upward  and  violently  thrown  to  the  ground,  being  struck  by  the 
crank  or  handle  on  the  wheel  which  was  occasioned  by  the  slip- 
ping from  the  slow  to  the  fast  gear.  That  the  said  crane  was  not 
reasonably  safe ;  that  the  said  Harry  E.  Peace  was  not  warned  of 
the  risk  (of  which  he  was  ignorant)  incurred  in  the  working  of  the 
crane.  That  said  crane  was  defective  and  dangerous  in  that  there 
were  no  appliances  by  which  the  slipping  from  the  slow  to  the  fast 
gear  could  have  been  prevented,  without  which  no  crane  is  reason- 
ably safe.  That  the  defects  in  the  crane  were  such  as  defendants 
were  bound  to  know,  and  allowing  the  use  of  so  dangerous  a  ma- 
chine in  their  works  made  them  guilty  of  negligence,  such  as  in 
law  rendered  them  liable  to  the  payment  of  damages  to  the  plain- 
in  this  suit. 

The  defendants  contend  that  said  crane  was  reasonably  safe, 
properly  constructed  and  no  extra  appliances  than  those  used  were 
necessary ;  that  the  said  Harry  E.  Peace  was  engaged  in  the  work 
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he  had  contracted  to  perform  while  using  the  crane^  and  the  in* 
jaiy  did  not  occar  by  reason  of  any  defect  in  said  crane,  but  was 
brought  about  and  happened  through  the  negligence  and  careless- 
ness of  the  said  Harry  E.  Peace,  and  hence  they  are  in  no  way 
liable  for  the  injury  that  occurred. 

The  law  upon  the  subject  of  n^ligence  has  been  well  settled 
by  several  well  adjudicated  cases  in  our  own  courts ;  there  is  really 
no  disputed  question  of  law  as  raised  by  counsel  who  have  so  well 
and  ably  conducted  this  case,  the  whole  question  to  be  decided  by 
you  is  one  of  negligence  alone,  and  that  you  must  arrive  at  by  a 
consideration  of  the  evidence  which  has  been  laid  before  you  on  the 
part  of  the  plaintiff  and  the  defendants  in  this  suit,  applying  the 
same  to  the  law  of  negligence  as  laid  down  to  you  by  the  court. 

The  master  is  bound  to  exercise  reasonable  care  to  prevent  in- 
jury to  his  servant,  and  in  like  manner  to  provide  suitable  machinery 
and  keep  the  same  in  order,  and  use  proper  care  to  see  that  the 
premises  are  not  only  fit  and  proper  for  the  carrying  on  of  the  busi- 
ness, but  also  that  they  are  kept  so.  When  a  servant  enters  into 
the  employ  of  another  he  assumes  all  the  risks  ordinarily  incident 
to  the  business.  He  is  presumed  to  have  contracted  with  reference 
to  all  the  hazards  and  risks  incident  to  the  employment,  conse- 
quently he  cannot  recover  for  injuries  resulting  to  him  therefrom. 
There  are  risks  and  dangers  incident  to  most  employments,  in  all 
engagements  of  that  character  the  servant  assumes  those  risks  that 
are  incident  to  the  service,  and  as  between  himself  and  the  master 
he  is  supposed  to  have  contracted  on  those  terms.  If  an  injury  is 
sustained  by  the  servant  in  that  service  it  is  regarded  as  an  accident, 
a  mere  casualty  and  the  misfortune  must  rest  on  him.  N(yys  v. 
Smith,  28  Vermont,  29;  Seymour  v.  Maddox,  16  A.  &.  E.  (Q.  B.), 
306. 

The  employer  is  not  bound  to  employ  the  latest  improvements 
in  machinery,  and  is  not  liable  for  an  injury  which  might  have 
been  avoided,  if  such  machinery  had  been  in  use.  He  is  only 
bound  to  see  that  that  which  he  does  employ  is  sate  and  suitable. 
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When  a  servant  is  engaged  in  the  work  which  is  known  to  him  as  well 
as  the  master  to  be  dangerous,  unless  there  be  n^Iigenoe  on  the  part 
of  the  master  and  the  absence  of  rashness  on  the  part  of  the  ser- 
vant, the  master  is  not  liable  in  consequence  of  an  accident  to  the 
servant  while  in  his  employ.  Georgia  R.  R,  Co.  v,  McDade,  59 
Ga.,  73. 

The  master  is  bound  to  exercise  reasonable  care  to  prevent  ac- 
cidents to  his  workmen.-  He  is  bound  to  furnish  suitable  machinery 
and  see  that  it  is  properly  protected  and  kept  in  proper  repair.  He 
is  not  only  bound,  in  the  first  instance,  to  use  reasonable  care  in  the 
selection  of  machinery  and  appliances,  but  also  to  exercise  reason- 
able and  proper  watchfulness  to  see  that  it  is  kept  in  proper  con- 
dition, because  however  perfect  it  may  be  when  bought,  it  is  liable, 
from  ordinary  wear  and  tear,  to  get  out  of  repair,  and  much  care 
and  watchfulness  is  due  to  guard  against  defects  that  may  arise 
from  use  as  the  nature  of  the  business,  and  the  risks  incident  to  it 
demand.  Chapman  v.  Erie  R.  R.  Co.^  55  N.  Y.,  579 ;  77  Ills., 
309.  The  measure  of  the  master's  duty  is  reasonable  care,  and  this 
necessarily  has  relation  to  the  parties,  the  business  in  which  they 
are  engaged,  and  varies  according  to  the  exigencies  which  require 
vigilance  and  attention  conforming  in  amount  and  d^ree  to  the 
circumstances  under  which  it  is  to  be  exerted.  1  Allen  (Mass.),  9  ; 
10  Oray  (Mass.),  274,  &c.  .  And  it  is  not  necessary,  in  order  to 
entitle  a  servant  to  recover  for  injuries  received  from  defective  ma- 
chinery, that  he  should  show  that  Ihe  master  had  actual  knowledge 
of  such  defects.  It  is  enough  if  he  shows  that  he  ought  to  have 
known  of  them  and  might  have  known  by  the  exercise  of  reasonable 
and  proper  care  on  his  part  in  examining  and  inspecting  the  ap- 
pliances.    Harkms  v.  Standard  Sugar  Refinery,  122  Mass.,  400. 

We  have  thus,  gentlemen,  laid  down  the  general  principles  of 
law  as  we  consider  applicable  in  this  case,  and  in  arriving  at  your 
decision  and  verdict  you  must  apply  the  evidence  produced  before 
you.  This  case,  as  I  have  said,  depends  upon  the  simple  question 
of  negligence  on  the  part  of  the  defendants.     The  law  does  not 
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presume  negligence,  it  is  a  fact  that  must  be  proven,  and  in  this 
ease  it  is  narrowed  down  to  a  very  narrow  point  Was  this  crane  a 
reasonably  safe  machine?  The  defendants  were  bound  to  provide 
such  for  the  protection  of  the  servant.  N^ligence  is  defined  to  be 
in  this  case  a  want  of  ordinary  care  in  providing  a  crane  reasonably 
safe  to  work  if  used  by  the  servant  with  proper  care.  If  from  the 
evidence  you  believe  the  crane  was  not  a  reasonably  safe  machine, 
whether  known  or  not  known  to  the  defendants,  they  are  guilty  of 
n^ligenoe. 

If  from  the  evidence  you  are  satisfied  that  Harry  E.  Peace 
was  ordered  to  work  upon  this  crane  relative  to  the  management  of 
which  he  was  ignorant,  and  that  it  was  no  part  of  the  work  he 
had  agreed  to  perform,  and  no  warning  was  given  him  as  to  the 
dangers  incident  to  such  work  and  by  reason  thereof  the*  injur- 
ies were  incurred, — then  are  the  defendants  guilty  of  n^ligence. 
If  from  the  evidence  you  are  satisfied  the  crane,  though  properly 
used,  was  not  reasonably  safe,  whether  the  same  was  known  to  the 
defendants  or  not,  and  this  injury  thereby  occurred,  ithe  defendants 
are  liable  in  this  action.  If  the  said  Harry  £.  Peace  was  ordered 
by  one  having  authority,  out  of  the  line  of  his  regular  duties,  to 
work  upon  this  crane,  of  which  he  knew  nothing,  an'd  was  not  ap- 
prised of  the  dangers  incident  to  the  working  thereof,  and  the  in- 
juries occurred,  and  the  evidence  shall  satisfy  you  that  such  was 
the  fact,  the  defendants  are  liable,  and  you  should  by  your  verdict 
so  find. 

But  if  on  the  contrary  you  are  satisfied  from  the  evidence  that 
this  crane  was  a  reasonably  safe  machine,  that  the  said  Harry  E. 
Peace  in  the  working  thereof  was  acting  in  the  discharge  of  the 
duties  he  had  contracted  to  perform,  and  was  aware  of  defects  and 
dangers  incident  thereto,  if  such  there  were,  and  by  his  own  care* 
lessness  and  want  of  skill  caused  the  accident,  then  the  plaintifi*  has 
no  right  of  action  in  this  case  and  your  verdict  should  be  for  the 
defendants.  If  yon  should  believe  from  the  evidence  that  the 
crane  was  reasonably  safe,  that  the  injuries  occurred  from  no  want 
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of  care  on  the  part  of  the  defendants^  but  that  the  injuries  grew 
out  of  the  risks  incident  to  all  machinery,  which  the  servant  in  his 
contract  necessarily  assumes,  then  it  is  regarded  as  an  accident, 
a  mere  casualty,  and  the  misfortunes  must  rest  on  the  party  in- 
jured, i 

You  have  in  this  case  as  admitted  facts,  that  Harry  E.  Peace 
on  the  20th  day  of  January,  1891,  with  one  Quinn,  was  working 
this  crane,  raising  an  iron  roller  weighing  some  seven  thousand 
pounds  and  using  the  slow  gear,  that  after  stopping  for  a  few  minutes 
to  fix  the  roller  then  some  twelve  or  fifteen  inches  from  the  hous- 
ings, upon  starting,  Peace  was  injured,  occasioned  by  the  slipping 
from  the  slow  to  the  fast  gear ;  certain  it  is  it  passed  from  the  slow 
to  the  fast  gear,  hence  the  injury :  this  is  the  question  for  you  to 
decide -from  the  evidence.  Was  that  movement  caused  from  a  defect 
in  the  machine,  which  could  have  been  avoided  by  proper  appli- 
ances ?  Or  was  the  slide  carelessly  pushed  or  pulled  by  Peace  and 
Quinn  from  the  slow  to  the  fast?  You  have  heard  and  will  con- 
sider the  testimony,  and  the  same  is  conflicting.  You  must  recon- 
cile this  evidence  if  you  can.  You  should  consider  the  opportu- 
nities and  means  of  knowledge  which  the  witnesses  have,  their  re- 
lations to  the  case ;  and  I  will  further  cite  you  to  the  remarks  of 
of  the  court  in  the  case  of  Stewart  v.  The  PhUaddphiay  Wilmington 
&  BaJUimore  R.  R.  Co.,  17  Atlantic  Reporter,  630. 

"  Now  in  this  conflict  of  testimony  the  court  can  render  you 
no  aid  in  reaching  a  conclusion,  except  to  say,  that  in  all  cases  of 
Conflict  where  such  diversity  cannot  be  reconciled  so  as  to  make  one 
consistent  harmonious  narrative  of  events  testified  to,  it  is  the 
province  and  duty  of  the  jury  to  institute  a  legal  balance,  and  in 
it  weigh  the  moral  and  legal  value  of  the  proof  on  both  sides,  and 
where  the  greatest  weight  or  influence  upon  your  minds  and  reason 
is,  there  to  that  side  to  give  your  verdict.  For  after  aU  positive  cer- 
tainty in  cases  of  discrepancy  can  rarely  be  attained,  but  only  a 
controlling  probability  that  the  testimony  on  one  side  is  reasonably 
to  be  considered  to  be  true  rather  than  that  of  the  other." 
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Should  yoQ  decide  in  favor  of  the  plaintiff,  you  should  assess 
damages  in  such  reasonable  sum  as  you  deem  proper  and  right 
under  the  circumstances,  and  in  fixing  that  amount  yon  should 
consider  such  damages  as  have  been  actually  proved  by  reason  of 
loss  of  wages  from  the  20th  day  of  July  1891,  up  to  March  3d, 
1892,  when  he  died,  and  also  allow  such  sum  as  you  deem  adequate 
and  proper  by  reason  of  his  physical  pain  and  -mental  sufferings. 
As  regards  the  death  of  Peace  as  being  the  result  of  his  injuries, 
you  cannot  take  that  into  consideration  in  the  estimation  of  dam- 
ages, it  has  no  connection  with  this  case. 

Should  your  verdict  be  for  the  defendants,  you  will  simply 
find  a  verdict,  "  For  the  Defendant.'' 


Verdict  for  the  plaintiff*  for  $2,670. 
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STATEMENT  OP  CASE. 

Adphenas  V.  Hysobe  &  Son  v.  Isaac  T.  QuiaLET. 
Lcmdlord  and  Teruint — Damages — Exemplary  Damages. 

The  landlord  is  bound  to  protect  the  tenant  in  the  proper  use  and  enjoyment  of  de- 
mised premises ;  and  if  the  landlord  or  his  servants  be  guilty  of  negligence  by 
which  alone  his  tenant  suffers  injury  or  loss,  the  landlord  is  liable  therefor  in  an 
action  on  the  case,  to  the  amount  of  the  damages  sustained.  Damages  should 
be  limited  to  the  actual  loss  sustained  and  to  the  immediate  consequences  of  the 
injuries.     No  remote  or  speculative  damages  are  recoverable. 

Should  the  injury  sustained  by  the  tenant  be  the  result  of  his  own  negligence  or  want 
of  skill,  he  has  no  right  of  action  against  the  landlord.  The  tenant  must  use 
all  reasonable  care  necessary  for  the  protection  of  his  property. 

If  the  defendant  landlord  wilfully  and  with  malicious  intent  be  guilty  of  such  negli- 
gence as  to  result  in  damages  to  the  property  of  the  tenant,  the  tenant  would  be 
entitled  to  exemplary  damages. 

{Nnu  Castle y  November ^  i8g2J) 

AcnoN  ON  THE  CASE  brought  by  a  tenant  against  a  landlord 
to  recover  damages  for  injury  to  the  tenanted  property  alleged  to 
have  been  caused  by  the  n^ligent  and  wrongful  acts  of  the  landlord 
or  his  servants. 

The  facts  appear  in  the  charge  of  the  Court. 

Heard  before  Houston  and  Cullen,  J.  J. 

Led  C.  Bird  and  A.  E.  Sanborn^  for  plaintiff. 

Anthony  Biggins  and  Philip  Q.  Churchman^  for  defendant. 

• 

Cullen,  J.,  charging  the  jury : 

OenUeman  of  the  Jury :  This  is  an  action  on  the  case  brought 
by  the  plaintiffs,  Hysore  &  Son,  against  Isaac  T.  Quigley,  to  re- 
cover damages  which  they  contend  have  been  caused  on  the  part  of 
the  defendant,  by  reason  of  wrongful  act  done  by  said  defendant 
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wbile  they  the  said  plainti£k  as  tenants  were  in  possession  of 
certain  premises  owned  by  the  defendant. 

From  the  facts  as  proved  in  this  case  it  appears  that  a  certain 
chamber  or  room  situated  on  the  first  floor  in  the  building  occupied 
by  the  defendant  as  a  morocco  factory  in  this  city^  was  on  or  about 
the  16th  of  February,  1890,  leased  to  the  said  plaintifls,  by  the  said 
defendant,  to  continue  until  the  25th  of  March,  1891,  at  the  sum 
of  (60  per  month,  which  room  was  used  and  occupied  by  said 
plaintifis  in  carrying  on  their  business  as  millwrights. 

It  is  contended  by  the  plaintifis  that  while  so  carrying  on  their 
business  as  millwrights,  they  used  in  the  prosecution  thereof  several 
machines  largely  made  of  wood,  erected  and  placed  in  the  room  so 
rented  by  them,  and  that  while  so  engaged,  from  the  latter  part  of 
October,  1890,  up  to  the  25th  of  March,  1891,  the  machines  made 
in  part  of  wood,  described  as  a  glass-grinder,  lathe,  &c.,  were  ruined 
or  so  greatly  damaged  by  the  dripping  or  running  of  water  from 
wet  hair  which  had  been  deposited  by  the  defendant  in  the  third 
story  directly  over  the  room  occupied  by  said  plaintifis,  that  the 
same  were  rendered  unfit  for  work,  and  damaged  or  rendered  use- 
less to  such  an  extent  that  the  plaintifis  lost  not  only  the  benefit  of 
such  machines,  but  also  the  immediate  profits  and  benefits  arising 
from  their  business ;  that  the  said  defendant  did  willfully  and  ma- 
liciously, and  purposely,  intending  to  injure  plaintifis,  cause  said 
wet  hair  to  be  drawn  up  from  the  cellar  and  placed  in  the  said  room 
in  the  third  story,  directly  over  the  said  demised  pVemises,  in  such 
a  manner  as  to  cause  the  greatest  injury  and  loss  to  said  plaintifis ; 
that  the  machinery  and  tools  of  plaintifis  not  only  were  injured, 
but  their  business  was  virtually  broken  up,  and  they  sufi*Qjred  great 
damage  and  loss,  by  reason  of  the  conduct  of  the  defendant  during 
the  period  aforesaid. 

It  is  contended  on  the  part  of  the  defendant  that  the  loss  which 
occurred  to  the  plaintifis  was  not  occasioned  by  any  acts  on  his  part,  but 
resulted  from  thejnegligence,  carelessness  or  want  of  skill  on  the 
part  of  the  plaintiffs,  in  the  construction  of  an  elevator  to  carry  up 
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the  wet  hair  from  the  cellar  to  the  third  storj,  and  which  the  plain- 
tifis  had  agreed  to  construct  for  the  defendant  and  plaintifis  prom- 
ised would  answer  the  purpose,  and  if  not^  defendant  was  to  pay 
nothing  for  said  machine^  and  the  same  was  to  be  removed  at  plain- 
tifis'  ejLpense ;  that  by  reason  of  the  use  of  said  machine^  so  as 
aforesaid  constructed,  all  the  injury  occurred  to  the  plaintifis  :  that 
the  loss  and  injury  sustained  by  the  plaintiffs  occured  from  their 
own  acts  and  negligence,  and  not  from  the  fault,  or  contrivance  on 
the  part  of  the  defendant. 

Having  thus  stated  the  grounds  of  complaint  on  the  part  of 
the  plaintiffs,  and  the  defence  set  up^  on  the  part  of  the  defendant, 
the  court  will  now  proceed  to  explain  the  law  from  which,  by  ap- 
plying the  evidence  offered  in  this  case,  you  are  to  make  up  your  ver- 
dict. The  questions  you  are  to  decide  are  but  few, — narrowed 
down  to  a  small  limit:  Was  there  a  lease  of  the  premises?  If 
so,  did  the  plaintiff  enter  under  said  lease,  and  while  in  the  occu- 
pancy thereof  were  they  injured  in  their  property  or  business  by 
the  n^ligence  of  the  defendant,  and  was  such  willful  and  inten- 
tional ?  Or  did  the  injury  occur  by  reason  of  the  negligence  for 
which  the  plaintiffs  were  liable  ? 

If  premises  be  demised  for  certain  purposes,  by  a  landlord  to 
a  tenant,  the  landlord  is  bound  to  protect  the  tenant  in  the  proper 
use  and  enjoyment  thereof,  and  if  the  landlord  or  his  servants  be 
guilty  of  negligence  by  which  his  tenant  suffers  injury  or  loss,  not 
occasioned  by  the  fault  of  the  tenant,  the  landlord  is  liable  there- 
for in  an  action  on  the  case,  to  the  amount  of  the  damages  sus- 
tained. 

Should  the  injury  sustained  by  the  tenant  be  the  result  of  his 
own  negligence  or  want  of  skill,  then  he  has  no  right  of  action 
agaifist  the  landlord,  for  he  has  contributed  to  his  own  loss ;  and  it 
is  also  the  duty  of  the  tenant  in  the  protection  of  his  property  to 
use  all  reasonable  care  necessary  for  the  protection  thereof. 

In  an  action  on  the  case  to  recover  consequential  damages, 
such  as  this,  if  the  damages  proceed  not  only  from  the  negligence 
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of  the  defendant,  but  it  appears  from  the  evidence  that  the  defend- 
ant willfnlly,  and  with  malicious  intent  was  guilty  of  such  negli- 
gence,  then  the  plaintifis  are  entitled  to  recover  not  only  damages 
for  the  negligence  of  the  defendant,  but  also  damages  suoh  as  the 
jury  see  proper  to  estimate  as  exemplary^  to  punish  the  evil  intent 
and  motive  that  actuated  the  negligence. 

Having  stated  to  you,  gentlemen,  the  principles  of  law  which 
govern  this  case,  it  becomes  your  duty  to  apply  the  evidence  that  you 
have  heard  on  both  sides,  and  thus  arrive  at  a  verdict  such  as  you 
deem  right  and  proper.  Should  you,  from  the  evidence,  believe 
that  the  plaintifis  as  tenants  of  the  defendant,  while  in  the  occu- 
pancy of  said  premises,  were  injured  by  the  dripping  or  running 
down  of  water  from  the  wet  hair  from  the  third  story  on  their 
machines,  damaging  the  same  and  causing  an  injury  to  their  busi- 
ness, through  and  by  the  negligence  of  the  defendant, — you  should 
render  a  verdict  for  the  plaintifis  for  such  sum  as  would  compen- 
sate, in  your  judgment,  the  plaintiffs  in  this  case.  Should  you  be 
satisfied  from  the  evidence  that  the  defendant  caused  the  injury  and 
loss  to  the  plaintifis  "  willfully  and  designedly,  yon  will  be  justified 
in  awarding  vindictive  damages  to  any  amount  which,  in  the  exer- 
cise of  sound  judgment  and  discretion,  you  deem  proper,  by  way  of 
public  example.*'  4  Harrington's  Reports,  233";  Steamboat  Co.  v. 
WhiUdirif — which  damages  so  given  will  be  in  addition  to  the 
damages  you  may  find  for  the  actual  loss  sustained  by  the  plaintifis 
by  reason  of  the  destruction  of,  and  injury  to  machinery. 

But  should  you  be  satisfied  from  the  evidence  that  the  loss  and 
injury  were  occasioned  by  the  plaintifis  through  their  own  negli- 
gence, that  the  same  originated  by  reason  of  the  failure  of  a  machine 
made  by  the  plaintifis  to  carry  up  the  wet  hair  into  the  third  story 
to  the  drier,  which  you  are  satisfied  from  the  evidence  was  guaran- 
teed and  failed  to  work,  and  thereby  the  injury  ensued,  and  if  yon 
are  satisfied  that  no  wet  hair  was  placed  by  defendant  on  the  floor 
over  the  room  occupied  by  plaintifis ;  that  by  reason  of  said  ma- 
chine and  drier  so  as  aforesaid  constituted,  all  the  injury  occurred 
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to  the  plaintifis  ;  that  the  loss  and  injury  sustained  by  the  plain- 
tifis  occurred  from  their  own  acts  of  negligence,  and  not  from  the 
fault  or  contrivance  on  the  part  of  the  defendant, — your  verdict 
should  be  in  favor  of  the  defendant. 

In  relation  to  damages,  relative  to  which  we  have  been  asked 
to  charge  you,  in  case  your  verdict  should  be  for  the  plaintiffs,  we 
would  say  that  the  plaintifis  are  entitled  to  recover  the  actual  losses 
sustained  as  proved  by  the  evidence,  and  must  be  limited  to  the 
immediate  consequences  resulting  from  the  injuries ,  no  remote  or 
speculative  damages  are  recoverable.  The  actual  value  of  the  ma-  ' 
chinery  lost  or  destroyed  as  proved  by  the  evidence  is  the  estimate 
by  which  you  are  to  fix  the  damages  on  such  machinery.  19  At- 
lantic Reported,  509,  Andereon  et  cU,  v.  Mayor,  do.  That  case  was 
an  action  for  damages  against  the  City  of  Wilmington  and  was 
somewhat  similar  to  this  one.  There  the  Chief  Justice  says  in 
his  charge  to  the  jury  : 

*'  Should  you  find  for  the  plaintiffs,  they  are  entitled  to  re- 
cover for  such  damage  as  you  believe  they  sustained  as  the  natural 
and  probable  consequences  of  the  flooding,  according  to  their  proof, 
whatever  they  may  be,  taking  all  the  items  of  damage  alleged  into 
consideration,  and  adopting  such  of  them  as  you  think  right;  but 
with  respect  to  any  damage  that  is  alleged  to  have  occurred  after- 
wards, you  should  not  allow  for  any  of  that,  if  it  could  have  been 
avoided  by  the  plaintiffs.  They  could  not  enhance  the  defendant's 
liability  by  putting  their  goods  where  they  knew  they  would  be 
injured,  or  had  reason  so  to  believe;  but  for  inability  to  use  their 
cellar,  which  I  believe  is  one  of  their  items,  they  may  recover,  if 
claim  is  made  on  that  account/^ 

We  have  stated  our  view  of  the  law  as  regards  the  right  to 
recover,  in  an  action  on  the  case,  exemplary  or  punitive  damages,  we 
consider  the  law  on  this  subject  has  long  since  been  well  set- 
tled, not  only  in  the  English  courts,  but  also  in  this  country,  and 
decisions  are  found  in  our  own  reports.  The  case  cited  in  6  Hous- 
ton, 604,  in  no  way  changes  the  decisions  on  this  subject. 
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Gentlemen^  the  court  have  given  you  the  law,  the  testimony  we 
have  not  discussed  or  alluded  to,  only  so  far  as  to  say  you  are  to 
apply  it  to  the  law  in  the  case.  A  jury  of  your  intelligence  we 
are  sure  will  well  and  carefully  weigh  all  the  testimony,  and  render 
such  verdict  as  you  think  proper.  The  matter  of  damages  is 
wholly  in  your  discretion,  and  in  fixing  the  same  you  should  exer- 
cise a  just  and  reasonable  discretion. 

Verdict  for  the  plaintiff  for  $5,250. 


23 
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Joseph  A.  Richardson,  Trustee  v.  Delaware  Loan  Asso- 
ciation. 

fA)an  AsHOciation — CertificoJte  of  Stock — Agents. 

a  statement  issued  by  an  officer  of  a  loan  association  under  the  seal  of  the  corpora- 
tion in  lieu  of  a  certificate  of  stock,  the  company  being  in  the  habit  of  thus  cer- 
tifying to  stockholders,  is  binding  upon  the  corporation,  and  a  party  making  a 
loan  of  money  on  the  faith  of  such  statement  may  recover  from  the  corporation 
the  value  thereof. 

A  corporation  is  bound  by  the  acts  of  its  agent  within  the  scope  of  his  authority. 

If  an  agent  of  a  corporation  acts  without  the  scope  of  his  authority  and  said  acts  be 
in  any  way  recognized  by  the  corporation  as  valid,  it  amounts  to  a  ratification 
and  ihe  corporation  is  liable  thereon. 

{JVifw  Castle,  January  ^,  i8g'^. ) 

Acriox  to  retever  the  value  of  certain  shares  of  Building 
Loan  Stock.     The  facts  appear  in  the  charge  of  the  Court. 

Heard  before  Houston  and  Cullen,  J.  J. 

lUghman  Johnson,  for  plaintiff. 

Harry  Emmons,  for  defendant. 

Cullen,  J.,  charging  the  jury : 

Gentleman  of  the  Jury :  This  is  an  action  of  assumpsit  brought 
by  Joseph  A.  Richardson,  trustee,  against  the  Delaware  Loan  As- 
sociation for  the  purpose  of  recovering  money  which  Mr.  Richard- 
son allies  is  due  and  owing  to  him  from  said  Association  by  reason 
of  his  being  the  holder  of  certain  shares  of  stock  in  that  corpora- 
tion. It  is  admitted  that  the  Delaware  Loan  Association  is  an  in- 
corporated institution  under  the  provisions  of  our  laws,  and 
that  under  and  by  virtue  of  its  act  of  incorporation  they  have 
a  right  to  issue  stock  to  certain  persons  for  the  purposes  as  stated 
therein,  and  aqcording  to  the  terms  and  provisions  of  said  act  the 
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sbockholders  are  entitled  to  certain  rights  and  privileges.  That  is 
to  say,  if  they  subscribe  for  a  certain  amount  of  stock,  they  are 
under  the  necessity  of  paying  in  so  much  money  per  month  and  are 
subject  also  to  fines,  etc.,  and  if  they  see  fit  to  go  on  paying  until 
the  time  is  up,  they  are  entitled  to  a  certain  amount ;  and  if  they 
see  fit  to  draw  out  at  any  time,  according  to  the  provisions  of  said 
act,  they  have  a  right  so  to  do. 

It  is  contended  on  the  part  of  the  plaintiff  in  this  case,  Mr. 
Richardson,  that  he  was  the  purchaser  of  certain  shares  of  stock 
which  were  owned  originally  by  Messrs.  Mode  and  Haines  and 
which  shares  were  transferred  to  him  on  the  books  of  this  corpora- 
tion, and  that  Messrs.  Mode  and  Haines  being  the  r^ular  stock- 
holders, as  he  contends,  under  the  provisions  of  the  act  they  as- 
signed the  stock  to  him  and  he  thereby  became  entitled,  as  the 
assignee,  and  of  course  stood  in  the  shoes  of  the  original  parties 
and  entitled  to  the  same  immunities  and  privileges  with  reference 
to  the  stock  which  existed  in  the  original  owners. 

It  is  furthercontendedon  the  part  of  the  plaintiff  that  these  parties 
desired  to  effect  a  loan  and  offered  to  sell  the  plaintiff  certain  shares 
of  stook,  and  in  order  to  ascertain  about  this,  he  went  to  the  com- 
pany and  that  the  company  issued,  not  a  certificate,  but  a  statement 
that  was  issued  under  the  seal  of  the  corporation  and  attested  by 
the  Secretary,  March  13,  1886,  that  these  gentlemen  were  entitled 
by  the  books  of  the  company  to  so  many  shares  of  stock. 

We  will  say  to  you,  gentlemen,  very  frankly,  so  far  as  that 
matter  is  concerned,  though  it  may  not  be  a  matter  that  is  l^ally 
conducted  or  according  to  the  by-laws,  or  a  part  of  the  oflScer's 
r^ular  duties  under  and  by  virtue  of  the  act  of  incorporation,  if 
they  were  in  the  habit  of  doing  business  in  that  way  (because  you 
must  bring  this  down  to  what  was  their  custom),  the  corporation  is 
liable. 

Here  is  a  man,  as  contended  on  the  part  of  the  plaintiff,  who 
was  called  upon  for  a  loan,  and  in  order  to  effect  the  loan  who  re- 
quired them  to  show  him  some  proof  that  he  had  somethmg  upon 
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which  to  base  a  loan,  and  that  this  paper  was  brought.  It  is  sim- 
ply a  paper  stating  that  A.  B.  is  entitled  to  so  much  money ;  that 
is  all  the  paper  represents ;  and  he  claims  that  under  that  paper^ 
acting  on  it^  giving  due  and  full  credit  to  it,  the  same  being  issued 
by  Mr.  Maris^  the  Secretary  of  the  Company  and  under  the  seal  of 
the  Company, — he  advanced  money  on  it  and  took  it.  It  is  con- 
tended on  the  other  side  that  Mr.  Maris  had  no  right  to  issue  this 
paper,  that  it  was  beyond  the  sco})e  of  his  authority  as  an  agent — 
if  he  was  an  agent— of  the  Company.  He  was  the  Secretary  of 
the  Company,  a  regularly  appointed  oiBcer,  and,  of  course,  he  was 
an  agent.  All  the  officers  are  necessarily  the  agents  of  the  Com- 
pany and  form  and  comprise  the  Company  itself,  to  agreat  extent. 

It  is  unquestionably  the  law  that  a  principal  is  bound  by  the 
acts  of  the  agent,  where  the  agent  acts  within  the  scope  of  his 
authority.  You  must  be  governed  by  the  evidence  in  this  case  and 
apply  it  to  the  law  as  the  Court  lay  it  down  to  you ;  and  this  whole 
case  comes,  therefore,  down  to  this  :  Was  this  man  the  agent  of 
this  Company — which  is  admitted — and  did  he  exceed  the  scope  of 
his  authority  ?  In  other  words,  did  he  do  an  act  such  as  the  Com- 
pany was  not  bound  by  on  account  of  his  exceeding  his  authority 
as  their  agent  ? 

So  far  as  this  matter  of  agency  is  concerned,  there  is  no  differ- 
ence between  individuals  and  corporations.  A  corporation  is  as 
much  bound  by  the  acts  of  its  agents  as  individual  are. 

As  to  this  case  now  before  you,  while  it  has  never,  so  far  as  I 
know,  been  decided  in  our  courts,  yet  in  34  New  York  Court  of 
Appeals,  this  whole  matter  is  taken  up  and  this  whole  doctrine  is 
laid  down.  There  is  not  a  principle  that  has  been  referred  to  here 
that  is  not  treated  of  there.  Are  you  satisfied  from  the  proof  as 
to  the  manner  in  which  these  parties  acted,  as  to  their  custom  or 
mode  of  doing  business,  and  if  you  are  satisfied  that  they  were  in 
the  habit  of  so  transacting  their  business  and  that  their  agent  as 
such  did  it,  and  they  recognized  the  acts  of  their  agent,  tl^en 
they  are  estopped  from  denying  it.  (Here  reads  from  34  N.  Y, 
page  30,  &Ci)  • 
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The  question  now  arises  as  to  whether  or  not,  on  the  strength 
of  this  paper  through  the  act  of  the  incorporation,  or  its  agent, 
which  is  the  same  thing, — this  man  loaned  out  his  money ;  is  the 
proof  produced  here  that  this  Company  held  itself  out  in  this  mode 
of  transacting  business?  Is  there  proof  here  that  satisfies  you  that 
in  the  transaction  of  its  business  as  a  loan  association  it  was  cus- 
tomary for  men  when  they  wanted  to  sell  their  stock  to  go  and  get 
a  paper  like  this,  whether  there  is  stock  held  by  them  or  not,  if  the 
Company  sees  fit  to  issue  certificates  of  that  kind,  it  is  clearly  re- 
sponsible. 

(Citing  104  Supreme  Court  of  United  States,  192.)  There- 
fore it  comes  down  to  this :  Were  the  Company  cognizant  and  did 
they  ratify  these  acts?  Were  they  acquainted  with  this  mode? 
Were  they  in  the  habit  of  doing  business  in  this  way  ?  .  If  that  is 
the  proof— and  that  is  a  matter  entirely  with  you  to  consider — ^and 
it  satisfies  you  of  that  fact,  then  gentlemen,  under  the  circumstances 
and  the  law  in  this  case,  your  verdict  should  be  in  favor  of  the 
plaintiff. 

It  is  very  true,  as  has  been  contended  by  the  counsel  for  the 
defendant,  that  if  an  agent  does  an  act  which  is  contrary  to,  and 
without  the  scope  of  his  authority,  the  principal  is  not  liable.  But 
even  though  it  is  not  within  the  scope  of  his  authority  or  accord- 
ing to  the  provisions  of  the  act  of  incorporation,  and  even  though 
his  acts  are  unauthorized — still  if  the  Company  recognized  those 
acts — and  that  is  a  matter  of  proof  whether  or  not  they  did  recog- 
nize these  acts,  which  they  or  the  agent  had  no  right  to  do — by 
their  subsequent  acts,  without  giving  notice  to  the  party  or  anything 
of  that  kind,  then  under  those  circumstances  they  are  responsible 
just  as  much  as  if  it  had  been  approved  under  proper  circumstances 
and  as  if  he  were  properly  acting. 

If,  on  the  other  hand,  you  believe  that  this  was  not  an  act  on 
the  part  of  the  Company,  not  recognized  by  them,  that  it  was  not 
their  way  of  doing  business  and  that  it  was  the  act  of  Mr.  Maris 
as  an  individual,  contrary  to  their  usual  mode  of  doing  business 
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and  in  violation  of  the  rules  and  rights  of  the  Company, — then  in 
that  case^  of  course,  the  Company  is  not  bound  and  your  verdict 
should  be  for  the  defendants. 

If,  however,  you  believe,  from  the  facts  proved,  that  the 
plaintiff  is  entitled  to  recover,  then  he  is  entitled  to  recover  on  this 
paper  and  it  is  the  foundation  of  the  action  from  which  you  are  to 
ascertain  your  amount. 

Verdict  for  the  plaintiff  for  $1,074.72. 
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Anton  Benson  v.  Mayor  and  Councij.  of  Wilmington. 
Damages — Evidence — Municipal  OorporationB — Verdict. 

In  an  action  on  the  case  for  damages  to  property,  the  plaintiff  may  recover  for  all 

damages  sustained  up  to  the  time  of  judgment. 
A  paper  produced  at  the  trial  of  a  cause  and  read  from  by  one  of  the  counsel  without 

objection  from  the  other  side  is  supposed  to  be  offered  in  evidence. 
Counsel  ^annot  read  from  the  ordinances  of  the  City  of  Wilmington  after  both  sides 

have  closed  their  evidence,  said  ordinances  not  having  been  offered  in  evidence 

at  the  proper  time. 
A  municipal  corporation  having  charge  of  the  public  streets  is  liable  for  damages  to  the 

property  of  a  citizen  resulting  frx>m  negligence,  unskiliulness  or  want  of  proper 

care  in  the  conduct  of  the  work. 
The  jury  must  take  no  account  of  any  damages  which  is  not  the  natural  and  proxi- 
mate result  of  the  defendant's  negligence  and  which  is  not  reduced  by  proof  to 

dollars  and  cents. 
When  a  jtuy  renders  a  verdict  for  a  greater  amount  than  the  damages  actually  proved, 

the  court  will  upon  motion  set  aside  the  verdict,  unless  the  plaintiff  agrees  to 

have  judgment  entered  for  the  amount  of  damages  actually  proved. 
( New  CastUf  January  lo,  18^3. ) 

AcmoN  ON  THE  CASE  for  damages  arising  from  the  flooding 
of  a  cellar  by  reason  of  failure  on  the  part  of  the  proper  authori- 
ties of  the  City  of  Wilmington  to  complete  the  filling  in  of  a  cer- 
tain sidewalk  after  the  curb  had  been  set^  etc. 

Facts  appear  in  the  charge  of  the  court. 

Heard  before  Houston  and  Cullen,  JJ. 
Wxdkm  8.  HUlea,  for  plaintiff. 
Charles  M,  Cartia,  for  defendant. 

During  the  progress  of  the  trial^  Hilles,  asked  the  plaintiff 
what  effect  the  condition  of  his  house  with  water  standing  in  the 
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cellar  for  some  three  or  four  months,  had  upon  the  health  of  him- 
self and  family. 

Ourtia  for  defendants,  objected ;  contending  that  the  question 
was  irrelevant  and  that  the  plaintiff  could  only  recover  any  pecu- 
niary loss  he  had  sustained  and  not  for  sickness  to  himself  and 
family. 

CuLLEN,  J  :     We  think  the  testimony  is  proper. 

HiUes  (to  witness):  What  has  been  the  effect  upon  your 
children  (including  period  of  last  summer)  ? 

OurtU:  This  action  was  brought  September  17,  1891.  Tes- 
timony as  to  sickness  last  summer  (1892)  certainly  is  not  relevant, 
being  after  the  action  was  brought. 

CxJLLEN,  J :  You  recover  all  the  damages  you  prove  up  to 
the  time  of  judgment.  You  are  not  confined  to  the  time  when  you 
bring  your  action,  because  it  is  an  action  of  tort. 

Hillea  (to  witness) :    Why  did  you  not  move  away  from  there? 

Ourtia  objected  to  the  question  as  irrelevant  and  incompetent. 

Hille8 :  He  has  testified  that  himself  and  family  were  made 
sick.  Certainly  if  a  man  stays  in  a  dangerous  place  when  he  can 
get  away,  there  may  be  some  question  of  contributory  n^ligenoe : 
but  if  he  cannot  move,  it  seems  to  me  it  is  pertinent  upon  that 
question  of  contributory  negligence,  if  nothing  else,  to  show  that 
he  was  exercising  all  the  care  that  he  could  exercise. 

Cui/LEN,  J :  The  Couri?  think  the  ground  stated  by  the  coun- 
sel as  to  contributory  negligence  makes  it  a  valid  question.  We 
think  it  is  pertinent  to  the  issue. 

3fr.  HUles  here  remarked  that  there  had  been  certain  docu- 
ments read  to  the  jury,  which  we  would  not  have  consented  to,  ex- 
cept he  understood  that  they  were  to  be  offered  in  evidence. 

OtJLLEN,  J. :     If  you  produce  a  paper  and  read  from  it,  and 
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the  other  side  does  not  object  to  it,  it  is  supposed  to  be  offered  in 
evidence. 

In  his  presentation  of  his  prayers  to  the  Court  Mr.  Curtis 
began  reading  (in  the  presence  of  the  jury)  from  the  ordinances  of 
the  City  of  Wilmington. 

Hilles  objected  that  inasmuch  as  the  said  ordinances  were  not 
offered  in  evidence,  counsel  could  not  at  this  stage  of  the  case  refer 
to  them.     DUIon  on  MunuApcU  Oorporation,  Sections  413  and  422. 

Curtis  contended  that  under  the  charter  of  the  said  city,  Sec- 
tion 149,  such  records  were  in  evidence. 

CuLXiEN,  J. :  This  record  might  have  been  put  in  evidence 
under  the  section  you  read,  but  it  has  not  been  offered.  If  not 
offered,  it  is  not  evidence. 

Houston,  J. :  A  matter  does  not  jump  in  evidence,  you  must 
put  it  in  evidence. 

CuiiLEN,  J.,  charging  the  jury : 

Ghrdkmen  of  the  Jury :  This  case  is  an  action  brought  to  re- 
cover consequential  damages  by  the  plaintiff,  Anton  Benson,  which 
he  claims  to  have  sustained  by  reason  of  the  n^ligence  of  the  de- 
fendants, a  municipal  corporation,  in  allowing  the  water  to  under- 
mine the  walls  of  his  dwelling. 

The  plaintiff  was  the  owner  of  a  certain  house,  located  in  a 
row  of  houses  situated  in  this  city  on  Thirteenth  street  between 
Heald  and  Thatcher  streets,  built  jf^  the  year  1888;  there  was  a 
continuous  brick  wall  fronting  all  these  houses,  and  a  brick  wall  at 
each  end  of  the  row,  while  the  several  houses  so  fronted  were  di- 
vided from  each  other  by  wooden  or  frame  partitions.  At  the  time 
^  the  construction  of  said  houses,  the  streets  were  not  graded,  nor 
the  sidewalks  curbed  preparatory  to  paving ;  the  land  on  which  the 
houses  were  built  was  low,  and  to  attain  the  necessary  height 
requisite  to  the  future  grade  of  the  streets,  a  stone  wall  was  laid  as 
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a  foandation  some  eight  or  nine  feet  in  height  above  the  ground 
surface ;  in  fact  the  cellar  was  of  such  depth  as  to  require  the  haul- 
ing of  dirt  to  decrease  the  depth.  The  plaintiff  contends  that  he 
moved  in  this  house  shortly  or  immediately  afler  his  purchase  in 
June,  1888;  and  that  he  suffered  no  inconvenience  by  reason  of 
water  flowing  into  his  cellar  until  July,  1890,  when  by  the  setting 
of  the  curbing  on  the  part  of  defendants  in  front  of  some  of  the 
houses,  the  space  between  such  curbing  and  said  houses  being  filled  up,, 
while  it  remained  unfilled  as  to  others,  there  was  formed  as  it  were 
a  box  or  cavity  into  which  the  water  flowed,  and  was  driven  against 
the  foundation  wall  of  his  house,  and  thence  ran  down  the  cellar 
walls,  and  thereby  flooded  his  cell&r,  and  so  undermined  his  founda- 
tion walls  as  to  cause  the  same  to  settle,  whereby  the  upper  brick 
wall  bulged  out,  the  inside  plastering  cracked,  and  his  house  be- 
came greatly  injured  and  damaged ;  that  this  fact  was  brought  to 
the  knowledge  of  the  defendants  by  notice  from  the  plaintiff,  and 
nothing  was  done  on  their  part,  but  the  sidewalk  was  allowed  to- 
remain  in  the  same  condition  until  the  month  of  August,  1891^ 
when  the  necessary  work  was  done  by  the  defendants,  since  which 
time  no  water  has  flowed  into  his  cellar.  The  plaintiff  oontenda 
that  the  defendants  negligently  and  carelessly  constructed  a  certain 
sidewalk  or  pavement  in  this  city;  that  they  carelessly  and  unskill- 
fully  altered  the  grade  of  a  certain  sidewalk  and  street ;  that  they 
negligently  suffered  and  permitted  the  street  and  sidewalk  to  be  and 
remain  in  a  bad  condition  after  notice,  and  that  they  n^ligently 
caused  great  bodies  of  surface  water  to  flow  on  his  premises^ 
whereby  his  premises  were  damaged  and  he  put  to  great  loss  and 
inconvenience. 

The  defendants  on  the  other  hand  contend  that  they  are  not 
liable,  as  the  injury  sustained  was  one  such  as  was  necessarily  inci- 
dent to  the  property  in  question,  when  the  street  was  brought  to 
proper  grade,  by  reason  of  its  location,  and  of  which  the  plaintiff 
took  the  risk.  They  also  deny  any  negligence,  or  any  unskillful- 
ness  on  their  part,  and  say  that  the  damages  were  caused  by  reason 
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of  the  condition  of  the  low  and  swampy  ground  on  which  rested 
the  foundation  walls  of  the  house,  that  the  house  settled  from  want 
of  a  proper  foundation,  and  was  not  undermined  and  caused  to 
settle  by  reason  of  the  water  that  flowed  into  the  cellar. 

The  law  relative  to  the  liability  of  a  municipal  corporation, 
such  as  this,  is  well  settled ;  and  nowhere  more  clearly  and  forcibly 
than  in  the  decisions  in  our  own  courts.  The  different  state  of 
facts  existing  in  the  several  cases  decided  has  led  to  an  ample  and 
complete  settlement  of  the  liabilities  of  a  municipal  corporation  ; 
they  are  uniform ;  and,  certainly  without  cavil  or  doubt,  make 
plain  the  law  as  applicable  to  this  case.  The  cases  to  which  I  es- 
pecially refer  are,  Magarity  v.  The  Mayor  and  OouncU  of  Wilming- 
ton,  5  Houston,  530;  Anderson  v.  same  defendants,  19  Atlantic 
Reporter,  509 ;  Harrigan  v.  same  defendants,  12  Atlantic  Reporten 
780,  There  is  also  a  case  in  3  New  York,  463,  Rochester  White 
Lead  Co.  v.  Rochester. 

Without  entering  fully  into  the  details  of  those  decisions,  it  is 
only  necessary  for  us  to  state  the  purport  of  the  liability  of  mu- 
nicipal corporations,  so  that  you  may  be  scble  to  supply  the  facts 
proved  to  the  law  in  this  case.  Municipal  corporations  are  vested 
under  the  laws  of  this  State  through  its  Street  and  Sewer  Depart- 
ment with  ample  and  exclusive  jurisdiction,  and  control  of  the 
streets,  squares,  lanes,  walks  and  alleys  of  the  city ;  of  course  this 
gives  to  them  the  right  to  grade  the  streets,  fix  sidewalks,  make  al} 
necessary  repairs,  etc.  In  one  respect  they  have  judicial  powers, 
and  in  the  exercise  thereof,  beii)g  discretionary,  they  are  not  liable; 
but  they  also  have  ministerial  powers,  and  in  the  use  thereof  they 
,are  bound  to  act  with  due  care,  and  should  they  neglect  this,  they 
are  liable  as  individuals  for  any  injurious  results  that  follow  such 
neglect.  The  city  has  a  right  to  do  this  work ;  the  city  undertook 
to  execute  the  same — if  so,  the  city  wai5  bound  to  execute  the  same 
well  and  properly,  as  well  as  an  individual.  You  have  the  testi- 
mony before  you :  Bid  the  city  undertake  this  work  ?  Was  the 
same  executed  negligently  or  unskillf  ally  ?     And  by  reason  thereof 
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was  the  plaintiff  injured  ?  If  the  evidence  satisfies  you  that  such 
was  the  case^  the  defendants  are  clearly  liable.  This  matter  is  con- 
fined within  very  narrow  limits.  Like  most  cases  of  this  character, . 
where  actions  are  brought  for  consequential  damages^  it  is  simply  a. 
•question  of  negligence^  and  it  is  your  province  to  determine  from 
the  testimony  if  there  was  negligence  on  the  part  of  the  defendants; 
if  you  so  find,  your  verdict  should  be  for  the  plaintiff.  Should  ytiu 
be  satisfied  from  the  evidence  that  the  said  walk  in  front  of  the 
plaintiff's  house,  or  contiguous  thereto,  was  in  bad  repair,  that  such 
want  of  repair  was  an  injury  to  the  plaintiff's  premises,  and  that 
notice  of  such  defect  in  the  sidewalk  was  brought  home  to  the  de- 
fendants, coupled  with  a  knowledge  of  its  injurious  effects,  and  de- 
fendants failed  to  make  repairs  in  a  reasonable  time,  then  your  ver  • 
diet  should  be  for  the  plaintiff.  If,  however,  you  are  satisfied  from 
the  proof  offered  that  the  injury  sustained  was  such  as  was  neces- 
sarily incident  to  plaintiff's  property  by  reason  of  its  location,  when 
the  streets  and  sidewalks  should  be  brought  to  the  grade  then  exist- 
ing when  he  purchased  this  house,  of  which  be  was  bound  to  take 
notice, — in  such  case  your  verdict  should  be  for  the  defendants. 
Should  the  evidence  offered  satisfy  you  that  the  injury  alleged  oc- 
curred, and  was  due  to  the  sinking  of  the  walls  of  the  cellar  by 
reason  of  the  wet  and  marshy  foundation  on  which  they  were  laid, 
or,  in  other  words,  that  the  house  settled  and  the  damage  occurred 
by  reason  solely  of  defective  foundation,  and  that  the  defect  in  the 
sidewalk,  and  the  flowing  thereby  of  the  water  there  collected 
against  the  walls  of  the  cellar  in  no  way  caused  the  house  to  settle, 
— ^then  also  should  your  verdict  be  for  the  defendants.  The  injury 
complained  of  must  be  the  proximate  result  of  the  defendants'  n^- 
ligence,  for  even  though  there  be  negligence,  yet  it  must  be  proved 
that  by  that  negligence  the  injury  thereby  occurred,  otherwise  you 
could  render  no  verdict  for  the  plaintiff.  The  plaintiff  is  bound 
to  establish  by  proof,  to  your  satisfaction,  negligence  on  the  part  of 
defendants,  and  that  in  consequence  of  such  negligence  he  was  in- 
jured. 
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We  have  been  asked  to  charge  you  in  relation  to  the  matter  of 
damages,  should  you  consider  that  your  verdict  be  in  favor  of  the 
plaintiff.  In  cases  of  this  nature  where  the  party  is  suing  for  con- 
sequential damages,  you  are  to  give  such  damages  as  are  proved  to 
have  been  actually  sustained.  In  a  similar  case,  the  Court  say,. 
"  The  law  in  such  actions  as  this  takes  no  account,  nor  allows  a 
jury  to  do  so,  of  any  damage  which  is  not  the  natural  and  proxi- 
mate result  of  the  act  done,  and  which  is  not  reduced  by  proof  to 
dollars  and  cents."  We  understand  the  counsel  for  the  plaintiff  in 
this  case^only  seeks  to  recover  such  as  he  claims  to  have  actually 
proved,  capable  of  being  reduced  to  dollars  and  cents.  The  matter 
of  damages,  if  yon  ieem  proper  to  give  such  in  this  case,  subject 
to  the  law  as  stated,  is  entirely  in  your  discretion ;  they  should  be 
such  as  you  think  reasonable  under  all  the  circumstances. 

There  has  been  some  conflict  of  testimony  on  the  part  of  the 
witnesses  produced  in  this  case ;  the  rule  of  law  governing  such 
cases  is,  that  you  should,  if  possible,  reconcile  such  testimony ;  if 
you  cannot,  you  are  to  take  into  consideration  the  opportunities  or 
facilities  possessed  by  the  several  witnesses  of  best  judging  the  facta 
relative  to  which  they  testify.  You  are  the  sole  judges  of  the  tes- 
timony, and  the  weight  to  be  given  to  each  is  solely  left  to  you. 
This  case  after  all  comes  down  to  applying  the  law  as  we  have 
stated  it  to  the  testimony,  of  which  you  are  the  exclusive*  judges ;  you 
will  consider  that  testimony,  and  render  your  verdict  accordingly. 
Should  your  verdict  be  in  favor  of  the  plaintiff,  then  you  should  render 
your  verdict  for  such  reasonable  amount  as  you  deem  meet.  Should 
your  verdict  be  in  favor  of  the  defendant,  then  you  will  simply 
render  your  verdict  for  the  defendant. 

*  There  is  a  request  to  charge  in  the  first  prayer  of  the  defend- 
ant that  I  have  not  mentioned  to  the  jury:  "That  if  the  jury 
shall  find  that  the  setting  of  part  of  the  curb  in  June,  1890,  and 
the  failure  to  set  the  balance,  did  not  cause  any  more  water  to  flow 
in  the  direction  of  the  plaintiff's  premises  than  it  would  have  done 
hKd  not  such  curb  been  set,  then  the  plaintiff  is  not  entitled  to  re- 
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We  have  put  this  entirely  on  the  ground  of  negligeDoe 
■on  the  part  of  the  defendant  and  has  nothing  to  do  with  any- 
body else  or  whether  any  other  parties  neglected  their  duty. 
The  simple  issue  is,  was  there  negligence,  unskillfulness  or  want  of 
proper  care  on  the  part  of  the  defendants  in  the  management  of 
their  work  such  as  to  cause  injury  to  the  plaintiff.  As  to  others' 
liability,  that  is  something  that  has  nothing  to  do  with  it.  So  we 
consider  it  as  covercvl  under  that  general  observation. 

And  the  same  in  regard  to  the  second  prayer :  "  If  the  jury 
shall  find  from  the  evidence  that  the  injuries  oompl^ned  of 
by  the  plaintiff  were  caused  by  or  contributed  to  failure  or 
n^lect  of  the  owners  of  other  lands  abutting  on  the  north 
side  of  Thirteenth  street  eastwardly  to  Heald  street  to  fill  in 
the.  sidewalk  in  front  of  j;heir  respective  lots  to  the  grade  estab- 
lished by  the  city,  then  there  is  no  liability  on  the  part  of  the  de- 
fendant for  the  damages  alleged  by  the  plaintiff,  and  the  plaintiff  is 
not  entitled  to  recover.^' 

Most  assuredly  he  is  not  entitled  to  recover,  if  the  injury  oc- 
curred by  reason  of  water  being  let  down  by  the  other  parties ;  but 
I  say  the  issue  in  this  case  which  the  jury  are  to  try  is. 
Whether  the  damage  resulted  through  negligence  on  the  part  of  the 
defendants?  Therefore  we  deem  those  prayers  are  sufficiently 
covered  by  what  we  have  said. 


Verdict  for  the  plaintiff  for  $1,000. 


Note. — After  the  above  verdict  had  been  rendered,  Lewis  C.  Vandegrift  having 
been  culled  into  the  case  by  the  defendant,  moved  that  the  verdict  be  set  aside ;  contend- 
ing that  the  rule  as  the  measure  of  damages  which  had  been  correctly  laid  down  by  the 
court  in  this  case,  b  that  the  jury  is  to  give  such  damages  as  are  proved  to  have  been 
actually  sustained ;  that  the  law  in  such  actions  as  this  takes  no  account,  nor  allows  a 
jury  to  do  so,  of  any  damage  which  is  not  the  natural  and  proximate  result  of  the  act 
done  and  which  is  not  reduced  by  proof  to  dollars  and  cents ;  that  the  jury  had  disre* 
garded  these  instructions  and  had  given  a  verdict  for  damages  in  a  laiger  sum  than 
had  been  proved  to  have  been  actiudly  sustained. 

The  court  decided  that  as  the  actual  damages  proved  in  dollars  and  cents  did 
not  exceed  |6cx}.oo,  they  would  set  the  verdict  aside,  unless  the  plaintiff  would  con- 
sent to  have  a  judgment  entered  for  that  sum. 

This  was  consented  to  by  the  plaintiff,  and  judgment  entered  accordingly* 
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The  State  v,  Jebemiah  Habbigan. 

Murder — Defense — Drunkenfiesa — Insa/nity — Oauaefor  setting 
aside  verdict. 

The  continued  visits  of  another  to  one's  house  after  he  has  been  forbidden  to  come 
there,  or  the  belief  or  suspicion  that  he  was  guilty  of  adulterous  intercourse  with 
the  wife  of  the  occupant  of  the  house,  or  odious  comparisons  made  by  him  or 
an  offer  to  fight,  is  no  justifiable  provocation  for  the  act  of  shooting  the  intruder. 

Evidence  of  the  mental  condition  of  the  prisoner  several  months  before  the  homicide 
committed  by  him  is  part  of  the  history  of  the  case  and  may  be  taken  into  ac- 
count by  the  jury  when  considering  the  defense  of  insanity. 

Drunkenness  is  no  excuse  for  crime  ;  but  actual  insanity  produced  by  continued  dis- 
sipflUion  is  a  good  defense,  as  insanity  fix>m  any  other  cause,  and  will  relieve  the 
prisoner  from  criminal  responsibility. 

In  law  the  sanity  of  the  accused  is  presumed  and  so  continues  until  rebutted  by  proof 
to  the  contrary  satisfactory  to  the  jury. 

Every  irregularity  which  would  subject  a  juror  to  censure-7-such  as  the  drinking  of 
ardent  spirits,  or  separating  without  permission,  or  the  approach  of  or  conver- 
sations with  strangers, — there  being^no  reason  to  suspect  that  the  irregularity  had 
any  influence  on  the  final  verdict,  will  not  be  sufficient  grounds  for  setting 
aside  the  verdict. 

(JVltw  Castle,  December  9, 18B1,) 

24 
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Indictment  for  murder  of  the  first  degree. 

Wales,  J.,  charging  to  the  jury : 

OerUlemen  of  the  Jury :  The  prisoner,  Jeremiah  Harrigan,  is 
indicted  for  the  crime  of  murder  of  the  first  degree.  The  law  of 
this  State  has  established  two  degrees  of  murder,  with  a  different 
penalty  attached  to  each.  It  has  also  provided  that  a  person  in- 
dicted for  murder  may  be  found  guilty  of  either  d^ree,  or  of  man* 
slaughter,  and  this  makes  it  necessary  that  we  should  explain  to 
you,  as  briefly  and  as  clearly  as  we  can,  these  several  crimes. 

At  the  common  law,  murdfir  was  and  still  is,  defined  to  be 
when  a  person  of  sound  memory  and  discretion  unlawfully  kills  a 
human  being  with  malice  srforethoiight,  either  express  or  implied. 
And  the  law  of  this  State  still  recognizes  this  definition  as  the  cor- 
rect legal  description  of  the  crime,  but  makes  the  distinction  be- 
tween express  malice  and  implied,  the  dividing  line  between  murder 
of  the  first  degree  and  murder  of  the  second  degree ;  so  that  now, 
the  pre-existence  of  express  malice  is  necessary  to  constitute  murder 
of  the  first  degree,  and,  when  the  crime  has  been  committed  with 
implied  malice  only,  it  is  murder  of  the  second  degree. 

Malice  is  the  test  of  murder,  and  in  a  legal  sense  is  the  dic- 
tate of  a  wicked,  depraved  and  malignant  heart,  and  of  a  disposition 
to  do  an  evil  act,  and  may  be  either  express  or  implied  in  law.  Ex- 
press malice  is  where  one  with  a  sedate,  deliberate  mind  and  formed 
design,  kills  another,  and  may  be  proved  not  only  by  words,  threats, 
former  grudges  and  ill  will,  but  also  by  the  selection  of  a  deadly 
weapon,  lying  in  wait  and  concerted  schemes  or  plans  to  do  him 
some  great  bodily  harm.  Implied  or  constructive  malice  is  an  in- 
ference or  conclusion  of  law  upon  the  facts  proved,  as  when  a  person^ 
unlawfully  and  suddenly  kills  another  without  premeditation  or 
design,  and  without  any,  or  without  a  considerable  provocation,  such 
a^  would  reduce  the  crime  to  manslaughter ;  in  such  a  case  the  law 
implies  malice. 

Whenever,  therefore,  a  murder  has  been  committed  with  the 
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deliberate  and  premeditated  purpose  of  killing,  it  is  evidence  of  ex- 
press malice,  and  is  murder  of  the  first  degree ;  but  when  the  un- 
lawful killing  has  been  done  suddenly  without  premeditation  or 
design,  but  without  sufficient  provocation  to  reduce  it  to  manslaugh- 
ter, then  it  is  murder  with  implied  malice  and  is  of  the  second 
d^ree. 

Manslaughter  is  the  lowest  grade  of  felonious  homicide,  and 
differs  from  murder  in  this,  that  voluntary  manslaughter  arises 
from  the  sudden  heat  of  the  passions  and  is  the  unlawful  killing  of 
another  without  malice,  either  express  or  implied,  it  may  be  either 
voluntary,  uppn  a  sudden  heat,  or  involuntary,  but  in  the  oommis- 
missiou  of  some  unlawful  act.  Generally  it  is  the  result  of  an  actual 
combat,  but  the  law  in  recognition  of  human  weakness  and  in- 
firmity of  temper,  makes  some  allowance  for  a  sudden  gust  of  pas- 
sion or  transport  of  rage  caused  by  an  actual  assault,  or  a  blbw, 
or  other  great  personal  indignity.  The  act  of  killing,  under  such 
circumstances,  is  considered  to  have  been  done  on  adequate  or  suffi- 
cient provocation,  and  will  be  manslaughter  only. 

But  in  every  case  of  homicide  where  provocation  is  pleaded  in 
excuse  or  palliation,  if  there  was  a  sufficient  cooling  time  for  pas- 
sion to  sulfide,  reason  to  interpose  and  the  judgment  to  resume  its 
sway,  and  the  person  provoked  afterwards  kills  the  other,  this  is 
deliberate  revenge  and  not  heat  of  blood,  and  accordingly  amounts 
to  murder.  And  though  there  was  not  sufficient  time  for  the  pas- 
sion to  subside,  yet  if  the  case  be  attended  with  such  circumstances 
as  indicate  malice  in  the  accused,  he  will  be  guilty  of  murder.  So 
that,  if  he  provide  himself  with  a  deadly  weapon  beforehand  in  an- 
ticipation of  the  fight  and  not  for  the  defense  of  his  person,  or  if  he 
took  an  undue  advantage  of  the  deceased,  or  if  though  he  were  in  the 
heat  of  passion,  he  should  designedly  select  out  of  several  weapoAS 
equally  at  hand  that  which  alone  is  deadly,  it  is  murder. 

Only  sudden  and  great  provocation  will  excuse  the  use  of  a 
deadly  weapon.  Insulting  language,  approbious  epithets,  or  gestures 
expressive  of  contempt,  without  an  s^ssault,  actual  or  threatened,  on 
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the  person,  will  not  be  sufficiait  if  a  deadly  weapon  be  used^  to  re- 
duce the  offense  below  murder*  There  must  be  something  more 
than  words  or  gestures  to  constitute  a  sufficient  or  adequate  provo- 
cation in  such  a  case. 

There  is  a  special  provocation 'recognized  as  adequate  by  the 
laW;  and  that  is  where  a  husband  finds  a  man  in  the  act  of  adultery 
with  his  wife  and  kills  him,  the  killing  under  such  a  provocation 
was  only  manslaughter,  at  common  law,  and  the  Statute  of  this  State 
makes  it  a  misdemeanor,  merely,  and  punishable  with  slight  pen- 
alties. But  even  under  this  extreme  provocation  the  offended  party 
must  act  at  once,  and  in  the  first  transport  of  passion.  It  is  not 
necessary,  however,  that  he  should  witness  the  act  of  adultery.  If 
he  saw  the  deceased  in  bed  with  his  wife,  or  leaving  it,  or  found 
them  together  in  such  a  position  as  to  indicate  with  reasonable  oer- 
icaxhty  to  a  rational  mind  they  had  just  then  committed  the  adulter- 
ous act,  or  were  then  about  to  commit  it,  the  effect  will  be  the  same; 
and  if  under  such  circumstances  the  mortal  blow  was  given,  the 
killing  will  be  manslaughter  merely.  But  no  other  knowledge  on 
the  part  of  the  husband,  however  positive  of  their  adulterous  inter- 
course will  suffice  to  mitigate  and  reduce  the  killing  from  murder  to 
manslaughter.  If,  instead  of  killing  the  adulterer  in  the  act,  or  at 
the  time  of  the  adulterous  meeting,  he  kills  him  some  considerable 
time  afterwards,  or  on  the  ground  of  suspicion,  or  belief,  this  will 
not  avail  as  any  excuse. 

It  will  be  your  duty,  gentlemen,  to  apply  the  rules  and  princi- 
ples of  law,  as  we  have  just  stated  them,  to  the  facts  of  the  case  now 
on  trial,  in  order  to  form  a  just  and  true  verdict. 

As  a  starting  point,  it  must  be  remembered  that  whenever  a 
homicide  has  been  committed  deliberately  or  without  provocation, 
the  law  presumes  that  it  was  done  in  malice,  and  it  is  incumbent 
on  the  prisoner  to  show  from  evidence,  or  by  inference  from  all  the 
circumstances  of  the  case,  that  the  offense  is  of  a  mitigated  char- 
acter and  does  not  amount  to  murder. 

It  is  not  denied  that  on  the  night  of  the  10th  of  last  Septem* 
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ber,  near  the  village  of  HockessiD,  in  New  CSastle  county,  Jeremiah 
Harrigan  took  the  life  of  Denis  Shea  by  shooting  him  with  a  pistol. 
And  it  is  also  proved  that  the  prisoner  was  an  unlicensed  vender  of 
intoxicating  liquors,  and  that  S}iea  and  his  companions  had  gone  to 
the  prisoner's  house  on  the  night  of  the  homicide,  with  the  ostensi- 
ble purpose  of  buying  a  quart  of  whiskey.  The  defense  is  three- 
fold, to  wit :  First,  that  the  accused  was  exasperated  beyond  en- 
durance by  the  continued  visits  of  the  deceased  to  his  house  after 
he  had  forbidden  him  to  come  there.  Second,  that  the  belief  or 
suspicion  that  the  defendant  was  guilty  of  adulterous  intercourse  with 
the  wife  of  the  deceased  was  a  provocation  for  the  act  of  shooting ; 
and  third,  that  the  accused,  in  consequence  of  long-ccntinued  and 
excessive  use  of  intoxicating  liquor,  was  either  in  such  a  condition 
of  mental  unsoundness,  or  bordering  upon  such  a  condition,  imme- 
diately before  and  at  the  time  of  the  shooting,  as  rendered  him  irre- 
sponsible for  the  act.' 

It  seems  to  be  clear  enough  that,  several  months  before  the 
homicide,  there  had  been  a  quarrel  between  the  prisoner  and  Shea 
in  the  house  of  the  former,  and  where  Shea  was  boarding  at  the 
time,  growing  out  of  words  spoken  by  the  latter  to  the  prisoner's 
wife,  and  in  his  hearing.  The  odious  comparison  made  by  Shea, 
on  that  occasion,  between  the  accused  and  the  ^'worthless  character 
in  Ireland,"  justified  the  prisoner  in  ordering  him  to  leave  the 
house  and  never  to  come  there  again.  Shea  left  at  once,  obtaining 
permission,  however,  from  the  prisoner  to  return  for  his  clothes^ 
consent  being  given  that  he  could  make  one  trip  for  this  purpose. 
From  the  testimony  of  the  little  girls,  Mary  and  Ellen  Harrigan, 
it  appears  that  Shea  did  go  back  more  than  once,  but  how  often  is 
uncertain,  and  that  he  would  be  frequently  seen  in  the  vicinity  of 
the  prisoner's  house  and  inquiring  whether  he  was  at  home.  Also, 
that  on  two  occasions  he  called  at  the  house  in  the  evening  when 
the  accused  and  his  wife  were  both  absent  On  the  night  of  the 
homicide  Shea  entered  the  house  in  the  manner  detailed  to  you  by 
the  witnesses,  Con.  Creedon,  Kelly  and  Lucy.    These  men  were 
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present,  and  in  conversation  with  the  prisoner,  who,  on  the  mention 
of  Shea's  name  threatened  "If  Shea  came  in  he  would  knock  more 
of  the  hair  off  him."  Just  at  that  moment  Shea  entered,  and^ 
walking  across  the  room,  said,  "That's  my  name."  Immediately 
the  prisoner  rose  from  his  chair  and  told  him  to  "clear  out."  The 
company  suddenly  broke  up,  Creedon  and  Lucy  going  out  the  front 
door,  while  Kelly  and  Shea  left  by  the  back  door.  The  prisoner 
at  the  same  time  up  stairs  into  another  part  of  the  house,  having 
first  obtained  from  his  daughter  Mary  the  key  of  a  trunk  or  bureau. 
At  the  next  scene  in  this  drama,  these  five  men— the  prisoner, 
Shea,  Creeden,  Lucy  and  Kelly  are  on  the  turnpike,  which  runs 
past  the  prisoner's  premises,  between  the  barn  and  the  house.  Very 
few  minutes  could  have  elapsed  as  Shea,  after  leaving  the  house, 
walking  through  the  garden  and  around  the  barn,  had  just  come 
into  the  road  when  the  prisoner  was  heard  calling  out  something 
not  understood  by  any  of  the  witnesses  who  saw  him  coming  down 
from  the  house.  Shea,  in  spite  of  the  remonstrance  and  interposi- 
tion of  one  of  the  party  went  forwaixl  to  meet  the  prisoner,  when 
the  latter  was  distinctly  heard  to  say,  "Denis,  do  you  want  to  get 
killed,"  who  replied,  "no,  but  I'll  fight  you."  The  prisoner  then 
said,  "you  had  better  keep  away,"  to  which  Shea  responded,  "go 
home  Jerry,"  go  home  Jerry,"  and  at  the  same  time  raising  his 
foot  kicked  at  him,  but  the  witness,  Lucy,  who  was  the  nearest  to 
the  men,  could  not  say  whether  Shea  hit  the  prisoner  or  not. 

In  a  second  or  two,  the  pistol  shot  was  fired  and  Shea  fell. 
The  prisoner,  passing  the  body  of  the  deceased,  came  toward  the 
witness  and  said  to  Lucy,  "the  man  is  dead  now."  Being  told  that 
he  had  no  right  to  shoot  him,  he  said,  "you  ought  to  have  kept  him 
away,"  again  saying,  "the  man  is  dead  now." 

The  three  men  who  had  accompanied  Shea  to  the  prisoner's 
house  and  saw  what  has  just  been  described,  alarmed  by  the  fall  of 
their  companion  and  not  knowing  what  the  prisoner  might  do  next, 
took  to  fiight  and  went  to  their  homes.  Early  on  the  following 
Sunday  morning,  when  the  magistrate  and  constable  went  to  the 
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prisoner's  house,  they  found  him  in  an  upper  chamber,partly  clothed 
and  lying  on  a  bed.  On  being  asked  if  he  knew  anything  of  the 
shooting  on  the  previous  night,  he  denied  it,  saying  that  he  had 
ootne  home  dmnk  on  Friday  night  and  had  not  been  out  of 
the  house  since,  not  feeling  very  well.  He  also  denied  the  posses- 
sion of  a  pistol,  and  further  said  that  Shea  had  not  been  in  his  house 
for  eight  months. 

Later  in  the  day,  after  the  magistrate  had  decided  to  commit 
him,  he  acknowledged  the  commission  of  the  act  and  said,  ^'It  had 
to  be  done  and  ni  have  to  stand  the  brunt  of  it.'*  And  afterwards, 
on  the  same  day,  while  on  the  way  to  New  Castle,  in  conversation 
with  the  constable  who  had  him  in  charge,  and  notwithstanding  he 
had  been  cautioned  not  to  talk,  he  said  '^he  had  to  do  this  thing/' 
"that  a  man  should  be  boss  in  his  own  house,"  "I  had  to  do  it.  If 
I  hadn't  done  it  this  time,  I  would  have  had  to  do  it  some  other  time." 

To  the  question  why  he  did  it  he  replied  that  he  had  heard  this 
man  talk  about  him  to  his  wife  and  compare  him  to  a  worthless, 
good-for-nothing  character  in  Ireland.  That  he  had  then  ordered 
him  out  of  the  house.  When  first  seen  on  Sunday  morning,  at  7.30 
o'clock,  by  'Squire  Jackson,  Constable  Williamson  and  the  witness, 
Kinsey,  the  condition  and  manner  of  the  prisoner  were  about  as 
usual ;  he  did  not  appear  to  be  drunk  or  excited,  though  William- 
son thought  he  bore  the  traces  of  hard  drinking.  The  three  com- 
panions of  Shea  testified  that  the  prisoner  was  not  drunk  on  Satur- 
day night,  but  Fox  told  you  that  he  had  been  drinking  repeatedly 
all  through  that  day,  and  there  is  testimony  that  he  was  intoxicated 
on  Friday  night,  and  was  assisted  by  a  policeman  in  Wilmington 
to  a  hotel. 

We  have  called  your  attention  to  the  acts,  conduct  and  con- 
versation of  the  prisoner  immediately  before,  at  the  time  of,  and 
afi;er  the  commission  of  the  homicide,  so  that  you  may  be  able  to 
judge  of  his  motives  and  of  his  responsibility  at  that  time.  It  is 
true  Dr.  Mitchell  said  that  he  was  called,  on  the  8th  of  July, 
to  attend  the  prisoner,  who  was  then  suffering  from  the  combined 
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effects  of  the  heat  of  the  weather  and  whisky,  and  was  approaching 
the  condition  of  mania-a-potu,  bat  although  the  doctor  saw  him 
once  or  twice  subsequently,  and  as  late  as  the  29th  of  the  same 
month  he  had  never  seen  him  in  a  pronounced  attack  of  mania-a- 
potu.  This  was  at  least  a  month  before  the  homicide,  but  it  is  part 
of  the  history  of  the  case  and  may  be  taken  into  account  when  con- 
sidering the  mental  condition  of  the  prisoner.  It  has  been  so  re- 
peatedly decided  by  the  courts  in  this  State  and  everywhere  else, 
that  drunkenness  is  no  excuse  for  crime,  that  it  is  only  necessary  to 
remind  you  that  if  the  contrary  rule  were  once  established  or  per- 
mitted, society  would  be  at  the  mercy  of  any  one  who  chose  to  excite 
himself  by  drink  for  the  purpose  of  committing  crime  and  shelter- 
ing himself  from  its  consequences  by  pleading  intoxication. 

The  frenzy  of  drunkenness  will  not  excuse  a  criminal  act, 
but  actual  insanity  produced  by  continued  dissipation,  will  be  a  good 
defense.  The  insanity  which  is  the  result  of  long  and  excessive  in- 
dulgence in  the  use  of  liquor,  must,  in  its  effects,  be  similar  to 
insanity  produced  by  any  other  cause,  to  be  a  good  legal  defense, 
that  is,  it  must  amount  to  the  deprivation  of  reason  and  judgment, 
and  make  the  prisoner  utterly  incapable  of  forming  a  deliberate 
and  premeditated  design,  of  entertaining  a  rational  thought  or 
motive,  of  intelligently  performing  any  act  or  of  distinguishing  be- 
tween right  and  wrong.  Proof  of  insanity  in  any  of  these  respects 
will  relieve  the  prisoner  from  criminal  responsibility. 

And  in  this,  as  in  every  other  case  where  insanity  is  set  up  as 
a  defense,  it  must  be  proved,  affirmatively,  to  the  satisfaction  of  the 
jury,  and  not  be  left  to  conjecture  and  surmise.  In  this  connection 
you  will  bear  in  mind  the  testimony  of  Arthur  Fox  and  of  Mary 
Harrigan  in  reference  to  the  state  of  the  prisoner's  mind  throughout 
the  whole  of  Saturday,  on  the  night  of  which  day  the  homicide  was 
committed.  These  witnesses  spoke  of  the  prisoner's  hallucinations 
during  that  day,  how  he  declared  that  he  saw  or  heard  burglars  and 
inquired  where  they  were,  and  how  he  heard  strange  noises,  which 
nobody  else  saw  or  heard.    These  representations,  if  true,  and  you 
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are  the  judges  of  the  credibility  of  the  witnesses  and  of  the  truth  of 
their  statements,  certainly  show  that  the  prisoner's  mind  and  under- 
standing were  seriously  affected  and  impaired. 

You  will  have  to  carefully  weigh  this  evidence  and' compare  it 
with  the  testimony  of  Shea's  companions,  as  to  the  prisoner's  con- 
dition late  on  the  same  night,  and  with  the  evidence  of  Jackson, 
Williamson* and  Kinsley  of  his  appearance  the  next  morning;  re- 
membering that  the  legal  presumption  of  the  sanity  of  the  prisoner 
continues  and  must  stand  until  rebutted  by  proof  to  the  contrary, 
satisfactory  to  the  jury. 

The  crime  of  murder  cannot  be  committed  by  one  who  is  not 
of  sound  memory  and  discretion,  for  the  law  holds  no  person  re- 
sponsible, for  his  acts  or  conduct,  who  ha^  been  deprived  of  his 
reason  and  judgment  by  insanity,  temporary  or  permanent.  A  per- 
son thus  afflicted  is  to  be  treated*  as  an  object  of  compassion,  and 
not  as  a  criminal  subject  to  legal  punishment.  You  will  review  all 
the  testimony  on  this  subject  as  you  heard  it  from  the  witnesses  for 
the  State,  and  from  those  for  the  prisoner ;  but,  gentlemen,  you  must 
consider  this  defense  separately  from  any  other,  for  if  the  prisoner 
was  insane  at  the  time  of  the  commission  of  the  homicide,  that  will 
be  sufficient  to  acquit  him  of  crime,  without  considering  any  other 
matter  of  defense  which  has  been  presented  to  you  in  his  behalf.  If 
the  existence  of  insanity  has  been  proved  to  your  satisfaction,  the 
prisoner  will  be  entitled  to  an  acquittal  on  that  ground,  and  we  may 
say  to  you  on  that  ground  alone,  because  there  is  no  evidence  of  any 
other  justification,  excuse  or  palliation  for  the  killing  of  Shea  that 
will  relieve  him  from  criminal  responsibility.  The  visits  of  Shea 
to  his  house  in  defiance  of  the  prisoner's  command  to  keep  away, 
the  suspicion  or  belief  of  his  wife's  infidelity,  if  he  harbored  such 
belief  or  suspicion,  of  which  there  is  no  proof,  the  odious  compari- 
son, so  oflen  spoken  of,  and  which  naturally  excited  the  prisoner's 
anger  and  indignation,  nor  the  offer  to  fight — ^no  one  or  all 
of  these  causes  taken  together  will  be  sufficient  to  justify  or  excuse 
the  use  of  the  deadly  pistol. 
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The  ejoing  of  Shea  to  the  prisoner's  house  after  what  had  oc- 
curred between  them  may  have  been  improper  and  imprudent^  but 
each  visit  was  only  a  simple  act  of  trespass  and  does  not  justify  the 
destruction  of  a  human  life.  His  remark  about  the  prisoner  may 
have  been  and  was  injudicious  and  ungrateful,  but  no  language  or 
words,  however  offensive  and  taunting,  will  justify  an  assault  and 
battery,  much  less  a  pistol  shot.  There  is  no  proof  of  adulterous 
intercourse  between  Shea  and  the  prisoner's  wife,  nor  that  the  pris- 
oner's mind  was  affected  by  a  floating  suspicion  of  his  wife's  chastity. 
On  the  contrary  he  disavowed  any  belief  of  his  wife's  dishonor* 

Aside,  therefore,  from  the  question  of  insanity,  the  prisoner  is 
without  defense  on  the  testimony  if  you  believe  the  evidence  in  re- 
gard to  his  threats  and  admissions.  His  acknowledged  ill-will 
towards  the  deceased,  his  threat  in  the  hearing  of  Quill  last  August, 
that  he  would  shoot  Shea  or  have  his  life,  and  his  disclaimer  after 
the  shot  had  been  fired  of  all  regrets  for  what  he  had  done,  are 
enough  to  account  for  the  motive  of  the  deed  and  for  the  deed  itself. 

This  is  the  legal  effect  and  result  of  the  evidence,  if  yon  be- 
lieve the  witnesses  for  the  State ;  but  you  are  the  sole  judges  of  their 
credibility  and  of  the  truth  of  each  and  every  part  of  the  testimony 
which  you  have  heard.  Hon  may  accept  as  proved  such  portions 
as  in  your  best  judgment  you  believe  to  have  been  established,  and 
reject  the  rest.  You  will  do  this  with  a  proper  sense  of  your  obli- 
gation to  discharge  your  duty  and  render  a  verdict  according  to  the 
law  and  the  evidence.  In  saying  that,  without  the  defense  of  in- 
sanity, the  evidence  furnishes  no  excuse  for  the  prisoner,  we  do  not 
intend  or  mean  to  suggest  to  you  of  what  crime,  if  any,  you  should 
find  the  prisoner  guilty.     This  is  your  office  and  not  ours. 

We  have  defined  the  several  crimes  of  murder  of  the  first  de- 
gree, of  murder  of  the  second  degree,  and  of  manslaughter,  and  in 
conclusion  we  will  recapitulate  those  definitions  as  they  have  been 
heretofore  concisely  stated  by  this  Court.  First,  Whenever  there 
is  design  or  intention  deliberately  proved  in  the  mind  to  take  life, 
and  death  ensues,  it  is  murder  with  express  malice  and  therefore 
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murder  of  the  first  degree.  Second,  When  there  exists  no  design  or 
intention  to  take  life,  but  death  results  from  an  unlawful  act  of 
violence  on  the  part  of  the  slayer,  an3  in  the  absence  of  adequate 
provocation,  it  is  murder  with  implied  malice,  and  therefore  murder 
of  the  second  degree.  Third,  Voluntary  manslaughter  is  the  un- 
lawful killing  of  another  in  the  heat  of  blood,  upon  sufficient  or 
adequate  provocation,  and  without  malice. 

Finally,  you  will  not  convict  the  prisoner  of  any  crime  unless 
bis  guilt  has  been  proved  to  your  satisfaction  beyond  a  reasonable 
doubt,  and  by  this  is  meant  a  fair  and  honest  doubt  which,  after  a 
careful  and  serious  examination  of  all  the  evidence  will  prevent  you 
frdm  being  clearly  satisfied  of  the  prisoner's  guilt.    Verdict  goilty^ 

Motion  for  a  new  trial  December  24,  1881. 

Wales,  J. 

The  reasons  assigned  in  support  of  this  motion  may  be  re- 
duced, in  substance,  to  three : 

1.  The  unauthorized  separation  of  the  jury  during  the  progress 
of  the  trial. 

2.  The  absence  of  one  of  the  bailiffs  having  the  jury  in  charge^ 
the  said  bailiff  having  left  the  court  house  where  the  jury  was  kept 
and  gone  home  to  sleep ;  and 

3.  The  drinking  of  intoxicating  liquor  by  the  jury  without  the 
consent  of  Court. 

The  first  two  reasons  may  be  considered  together,  and  we  will 
say,  at  the  outset,  that  the  evidence  produced  to  sustain  them  is  not, 
in  our  opinion,  sufficient  to  show  that  there  was  such  serious  mis- 
conduct on  the  part  of  either  bailiffs  or  jury  as  to  warrant  the  set- 
ting aside  of  the  verdict.  Two  bailiffs  are  appointed  to  keep  and 
attend  a  jury  in  the  trial  of  a  capital  felony,  in  order  that  one  may 
relieve  the  other,  and  there  was  nothing  grossly  improper  and  dere- 
lict in  Bailiff  Deakyne,  after  watching  the  jury  until  after  midnight. 
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going  to  his  home^  a  short  distanoe  away^  leaving  the  other  bailifip, 
Frazer  in  charge^  and  returning  to  his  post  at  or  before  sunrise.  It 
would  have  been  more  regular  had  both  bailiffs  remained  in  the 
same  building  and  near  by  the  jury,  but  the  short  absence  of  Dea- 
kyne  under  the  circumstances,  the  other  bailiff  remaining  with  the 
jury  who  were  in  their  beds,  could  not  possibly  have  worked  any 
injury  to  the  prisoner. 

Then  as  to  the  separation  of  the  jury — was  there  any  such 
actual  separation  as  ought  to  overturn  this  verdict  ?  The  purpqpe 
of  keeping  a  jury  in  confinement,  during  the  trial  of  a  capital 
felony,  is  to  shut  out  from  them  all  extraneous  and  improper  influ- 
ences, and  to  prevent  the  approach  of  all  unauthorized  persons  so 
that  their  sentiments  and  judgments  may  not  be  affected  by  any 
communications  to  the  advantage  or  prejudice  of  either  the  prisoner 
or  the  State.  And,  therefore,  although  there  may  be  an  actual  sep- 
aration, yet  if  the  proof  is  clear  that  there  was  no  improper  com- 
munication with  the  separated  juror,  or  any  conversation  at  all,  the 
verdict  will  not  be  set  aside  for  such  insularity.  In  the  case  be- 
fore us  there  is  no  evidence  of  any  actual  separation.  The  jury  had 
the  range  of  the  upper  part  of  the  Court  House,  from  which  all 
persons  were  excluded,  when  the  court  was  not  in  session,  except 
the  crier  and  watchman,  who  were  sworn  as  general  bailiff,  and 
two  boys  who  assisted  the  crier  in  cleaning  up.  There  is  no  ground 
for  believing  that  any  others  had  access  to  the  jury,  except  those 
who  delivered  their  meals,  or  were  allowed  by  the  Court  to  speak 
to  them  on  business  in  the  presence  of  one  of  the  bailiffi,  or  that  any 
improper  communications  were  made  to  them.  The  playing  of 
cards  by  some  of  the  jury  with  the  boy  Enos,  for  a  few  minutes,  on 
the  first  evening  of  the  trial  was  an  indiscretion,  not  amounting  to 
a  grave  fault,  and  was  not  repeated,  but  it  does  not  appear  that  any 
conversation  was  held  in  reference  to  the  prisoner,  or  on  any  sub- 
ject other  than  the  game  in  which  they  were  engaged.  The  playing 
of  cards  or  checkers,  for  amusement  only,  is  a  harmless  diversion, 
and  the  boy  testified  positively  that  no  remarks  were  made  in  refer- 
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ence  to  the  trial.  We  throw  out  of  view  the  testimony  of  young- 
Cooper,  who  thought  he  saw  one  of  the  jurors  on  the  balcony  and 
was  hailed  by  him  with  the  remark  that  "they  were  having  a  hard 
time  of  it/'  because  he  first  said  that  this  occurred  after  the  jury 
had  retired  to  their  room  to  make  their  verdict,  which  we  all  knew 
could  not  have  been  the  fact.  He  afterwards  corrected  this  state- 
ment, but  his  memory  was  evidently  at  fault  about  the  time  and  his 
testimony  is  too  indefinite  to  be  depended  on.  The  jury  were  in 
fseparate  and  adjoining  rooms  during  the  trial,  at  the  recesses  of  the 
Court  and  at  night,  but  were  under  the  supervision  of  one  or  both 
of  the  bailifls  at  all  times,  and  the  outer  doors  leading  to  the  court 
room  and  the  upper  portions  of  the  building  were  locked  or  guarded* 
They  were  allowed  to  walk  in  the  court  room,  and  may  have  sep- 
arated in  groups  of  twos  or  more,  but  this  separation  did  not  expose 
them  to  intrusion,  and  they  were  within  sight  or  call  of  the  bailiffs. 
Frazer  and  Deakyne  expressly  deny  that  they  held  conversations 
with  any  of  the  jury  in  reference  to  the  case,  and  the  crier  testi- 
fied that  to  an  inquiry  made  of  him  by  one  of  the  jurors  concern- 
ing the  prisoner,  he  replied  that  he  knew  nothing  and  informed  the 
juror  that  he  must  not  talk  to  him  on  that  subject.  Nor  does  it 
appear  that  there  was  anything  in  either  of  the  two  newspapers 
found  in  the  possession  of  the  jurors  on  the  second  day  of 
the  trial  and  taken  from  them,  in  the  way  of  reports, 
rumors  or  comments,  that  could  possibly  have  affected  their  judg- 
ments in  weighing  and  considering  the  testimony  and  forming  their 
verdict.  We  have  examined  the  authorities  cited  on  these  points 
by  counsel  in  support  of  the  motion,  and  find  the  general  doctrine 
to  be  that  actual  separation  of  the  jury,  or  communications  or 
conversations  from  or  with  strangers,  unexplained,  will 
be  good  grounds  for  setting  aside  a  verdict.  The  accidental 
approach  of  strangers,  unless  improper  conversation  is  entertained, 
will  not  avoid  a  verdict.  The  presumption  of  law,. where  out- 
side communication  has  been  proved,  is  against  the  purity  of  the 
verdict,  but  this  presumption  may  be  overcome  by  positive  evidence. 
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Now^  here,  all  suspicion  of  improper  oommunications  is  removed 
by  direct  evidence  in  every  instance  where  there  is  proof  of  con- 
versations or  remarks  in  the  hearing  of,  or  by  the  jury,  with  the 
bailiffs,  the  crier,  the  boy  Enos  and  the  watchman,  who  all  swear 
positively  that  no  allusions  whatever  were  made  to  the  case  on  trial. 
There  is  no  evidence  of  any  other  conversations  or  remarks,  and 
those  of  which  we  have  any  evidence  appear  to  have  been  of  a 
trivial  or  casual  character.  As  we  stated  in  the  beginning,  tJae 
evidence  does  not  sustain  the  first  two  reasons  assigned  for  a  new 
trial. 

The  drinking  of  wine  or  of  ardent  spirits  by  the  jury,  daring 
the  progress  of  the  trial  of  a  capital  felony,  may  or  may  not  afford 
sufiBcient  ground  for  a  new  trial  after  a  verdict  of  guilty,  depending 
upon  the  circumstances  of  the  particular  case.  The  cases  of  People 
V.  DouglaaSy  4  Cowen,  26,  and  of  Brant  v.  Fowler^  7  Cowen,  562, 
cited  in  support  of  this  motion,  are  no  longer  considered  as  law  by 
the  Court  which  decided  them,  having  been  overruled  by  WUaon  v, 
Abraham^  in  1  Hill,  207. 

The  rule  enunciated  in  the  cases  reported  in  Cowen,  that  the 
use  of  ardent  spirits  by  the  jury,  at  any  stage  of  the  trial,  in  a  civil 
or  capital  cause,  will,  per  se,  vitiate  a  verdict,  is  absolute  and  admits 
of  no  exceptions,  is  not  now  recognized  as  the  correct  and  estab- 
lished doctrine.  On  the  contrary,  if  it  be  proved  to  the  Court,  or 
otherwise  appears,  that  though  some  or  all  of  the  jury  may  have 
used  small  quantities  of  intoxicating  liquors,  in  the  progress  of  the 
trial,  but  not  in  excess,  or  so  as  to  disqualify  them  for  the  intelli- 
gent performance  of  their  duties,  such  use  of  itself  will  not  affect 
the  verdict.  In  the  prisoner's  case,  it  is  not  claimed,  or  affirmed, 
that  any  of  the  jury  were  rendered  unfit  by  their  indulgence  in 
liquor  for. the  faithful  and -proper  discharge  of  their  important 
duties;  and  if  this  court  had  the  slightest  cause  for  suspecting  that 
such  had  been  the  fact  we  should  not  hesitate  for  a  moment  to 
grant  a  new  trial.  But  the  small  quantity  of  whisky  sent  by  tb.e 
landlord  of  the  hotel  from  which  the  jury  were  supplied  with  their 
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meals,  not  exoeeding  one-half  pint  daily,  for  four  or  five  days,  was 
hardly  enough  to  have  serioasly  impaired  the  judgments  of  the 
few  jurors  who  could  have  shared  it  among  them.  This  indulgence 
in  the  use  of  liquor  though  slight  was  irregular,  and  the  landlord 
who  furnished  and  the  jurors  who  drank  the  whisky  are  deserving 
of  censure,  and  could  be  punished  for  contempt  in  acting  as  they 
did  without  permission  of  court.  But  it  is  not  every  irregularity 
of  this  kind,  even  in  the  trial  of  a  capital  felony,  that  will  suffice 
to  set  aside  a  verdict  of  guilty. 

In  Oregg  v.  McDarud,  4  Harrington,  367,  which  was  a  civil 
<3ause,  the  Court  ordered  a  new  trial  because  intoxicating  liquors 
had  been  introduced  into  the  jury  room  after  the  charge  of  the 
Court  and  pending  the  deliberation  of  the  jury  on  their  verdict, 
following  the  earlier  New  York  decisions,  which,  as  we  have  seen, 
have  been  overruled.  But  in  Oregg  v,  McDaniel  it  is  not  stated 
how  much  liquOr  was  introduced,  or  by  whom.  If  in  any  consid- 
erable quantity,  or  by  a  party  lo  the  action  and  in  whose  favor  the 
verdict  was  rendered,  it  would  be  a  fatal  objection  always.  Under 
the  same  circumstances  as  were  shown  in  that  case,  we  should  ren- 
der a  like  decision,  but  there  is  no  proof  or  allegation  that  on  the 
last  day  of  the  prisoner's  trial,  and  after  the  jury  had  been  charged 
and  retired  to  their  room  to  deliberate  upon  a  verdict,  any  liquor 
at  all  was  introduced  or  used.  We  are  well  assureJ  that  there  was 
none.  Applications  for  new  trials  are  addressed  to  the  discretion 
of  the  Court,  and  in  every  case  that  discretion  must  be  exercised 
not  alone  with  reference  to  general  rules  of  law,  but  also  to  the 
special  facts  to  which  they  are  to  be  applied.  We  do  not  intend  to 
lay  down  any  rigid  rule  on  this  subject  which  must  be  enforced  in 
all  cases,  for,  as  we  have  already  said,  each  case  must  depend  on  its 
own  peculiar  facts  and  surroundings.  The  Court  can,  in  any  case, 
judge  from  the  testimony  and  from  its  own  observation,  of  the 
reasonable  probability  of  the  jury  having  been  influenced  by  out- 
side communications,  or  in  the  least  degree  incapacitated  by  intoxi- 
cating liquoi:,  when  making  up  their  verdict.     In  the  presence  of 
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the  Court  and  while  the  trial  was  in  progress,  the  jury  gave  every 
mark  of  serious  and  thoughtful  attention  to  the  evidence,  to  the 
arguments  of  counsel  and  to  the  charge  of  the  Court.  The  Bailiff 
Prazer  bore  testimony  to  the  unexceptional  propriety  of  their  be- 
havior and  conversation  during  the  recesses  of  the  court,  and,  in  the 
absence  of  any  sound  reason  or  principle  of  law  or  practice,  estab- 
lishing an  authoritative  and  rigorous  rule,  admitting  of  no  excep- 
tions we  do  not  feel  justified  by  all  the  circumstances  of  this  case^  in 
interfering  with  the  verdict. 

The  general  rule  to  be  observed  in  considering  an  application 
of  this  nature  is,  that  every  irregularity  which  would  subject  a 
juror  to  censure,  whether  in  drinking,  or  separating,  or  the  like, 
have  unless  there  be  some  reason  to  suspect  that  the  irregularity  may 
have  had  some  influence  on  the  final  result  of  the  cause,  should  not 
overturn  the  verdict.  1  HiU,  207.  Rom.,v,  The  Stale.  11  Humphry, 
491.  Applying  this  rule  to  the  facts  of  the  present  case,  after  a 
careful  examination  of  the  testimony  and  with  the  most  solicitous 
r^ard  for  the  rights  of  the  prisoner,  we  are  compelled  to  refuse 
this  motion. 
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State  v.  John  Pitzpatrick  and  Michael  McGurgan. 
Larceny — Pleading-— Indictment — Proof — BUI  of  Exchange, 

Larceny  is  the  wrongful  or  fraudulent  taking  and  carrying  away  of  the  personal  goods 
of  another  with  a  felonious  intent  to  convert  them  to  the  taker's  own  use  with- 
out  the  consent  of  the  owner. 

In  an  indictment  for  larceny  the  ownership  of  the  property  must  be  averred  and,  being 
a  material  and  traversable  fact,  must  be  proved  as  alleged :  But  where  said 
ownership  is  in  an  incorporated  railroad  company  of  this  State  it  need  not  be 
averred  that  said  company  was  a  corporation  of  this  State,  nor  proof  made  by 
the  production  of  its  charter  or  a  legal  copy  thereof  that  it  was  such  at  the  time 
the  offence  was  alleged  to  have  been  committed. 

A  bill  of  exchange  becomes  the  property  of  the  payee  as  soon  as  endorsed  by  him ; 
and  if  at  once  handed  back  to  the  drawer  for  purposes  beneficial  to  the  payee, 
the  general  property  therein,  or  the  cash  obtained  thereon,  remains  in  the  payee 
and  the  drawer  becomes  a  bailee  thereof. 

Taking  one^s  own  property  fipom  the  possession  of  a  bailee,  who  has  an  interest 
therein,  with  fraudulent  and  felonious  intent  of  charging  the  bailee  with  having 
applied  or  converted  it  to  his  own  use,  is  larceny.  Publicity  of  the  wrongful 
taking  repels  the  idea  oi  a  felonious  intent. 

{New  CastUy  February,  iSSj,) 
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Indictment  for  Larceny. 

George  Gray,  Attorney  General,  and  if.  H.  Ward,  Deputy 
Attorney  General,  for  the  State. 

John  Biggs  and  Mr.  Sharpley^  for  the  prisoners. 

CoMEGYS,  C.  J.,  charging  the  jury: 

Gentlemen  of  the  Jury:  After  an  experience  of  now  about 
fifty  years  with  law,  as  student,  practitioner  and  Judge,  I  can  safely 
say  to  you  that 'the  circumstances  of  this  case  are  such  as  I  have 
never  met  with  before.  The  learned  Attorney  Greneral  and  his  as- 
sociate contend  that  they  come  within  the  scope  and  range  of  lar- 
cenies under  our  statute,  which  the  learned  counsel  for  the  prisoners 
contend  quite  the  contrary — bringing  forward,  in  support  of  their 
contention,  many  authorities,  the  law  of  most  of  which  is  not  dis- 
puted by  the  State,  though  their  application  to  the  facts  elicited  by 
the  proof  is  denied.  It  thus  devolves  upon  us,  in  the  course  of  our 
duty  to  you  to  state  what  larceny  in  law  is ;  and  I  need  hardly  say 
to  a  jury  so  Avell  qualified  to  try  a  case,  as  I  believe  you  to  be,  that 
what  is  given  in  charge  to  you  by  the  Court  in  this  respect,  is  to  be 
accepted  by  you  as  the  law  for  your  guidance  without  any  question 
how  opposite  it  may  appear  to  you  to  be  to  any  views  you  have  on  it. 

Before,  however,  I  proceed  with  this  duty,  I  think  it  proper 
to  observe  that  in  deciding  upon  the  facts  laid  before  you  by  the  proof 
oral  and  written,  you  must  not  allow  anything  to  enter  into  your 
estimate  of  the  case  but  the  facts  which  have  testified  to,  and  the 
papers  which  have  proved  and  admitted  in  evidence.  Further,  it  is 
due  to  the  prisoners  who  are  charged  in  the  indictment  with  this 
serious  crime,  that  I  should  say — as  is  in  fact  usually  said  in  all 
cases  of  crime,  or  of  misdemeanor  only,  that  the  presumption  of  law 
is  in  favor  of  innocence ;  that  is,  that  every  one,  charged  with  a 
crime,  is  presumed  to  be  innocent,  and  that  no  conviction  can  be 
rightfully  made  unless  the  jury  are  satisfied,  from  the  proof  in  the 
case  and  from  that  only,  that  a  party  charged  is  guilty  beyond  a 
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reasonable  doubt — which  is  only  another  way  of  saying,  that  unless 
the  minds  of  the  entire  panel  of  jurors  are  convinced  beyond  such 
a  doubt  as  reasonable  men  should^  from  the  proof,  before  them  after 
calmly  considering  it,  entertain  of  the  guilt  iidputed,  the  verdict 
should  be  one  of  acquital.  No  suspicions  or  conjectures  are  to  be 
indulged  in,  but  only  facts  and  circumstances  proved  are  to  be  al- 
lowed any  weight.  No  consequence  in  criminal  trials  is  to  be  given 
to  mere  weight  of  testimony.  Unless  the  facts,  relied  upon  for  con- 
viction, are  so  evident,  and  compulsory  of  the  mind,  as  to  exclude 
any  doubt  of  guilt,  they  must  not  be  allowed  to  make  up  a  verdict 
of  guilty.  A  prisoner  must  not  be  convicted,  if  any  doubt  of  guilt 
of  a  reasonable  nature  growing  out  of  the  facts  proved,  or  by  reason 
of  their  insufficiency,  exist  in  the  jurors'  minds.  I  proceed  now  to 
the  task  of  telling  you  what  larceny  is. 

Larceny  is  "the  wrongful  or  fraudulent  taking  and  carrying 
away,  by  any  p^'son  of  the  mere  personal  goods  of  another  from 
any  place  with  Sifelono^is  intent  to  convert  them  to  his  (the  taker's) 
own  use  and  make  them  his  own  property,  without  the  consent  of 
the  owner."  This  definition  is  said,  by  many  learned  law  writers 
to  be  '^the  most  approved  definition  of  this  offence  at  common  law." 
I  may  say  to  you  that  our  statute,  which  is  based  upon  that  law, 
takes  the  same  view  of  the  offence,  using,  however,  the  words  which 
mean  the  same  thing  as  unlawful  or  fraudulent  taking  and  carry- 
ing away,  in  the  definition — unlawfully  or  fraudulently  meaning 
stealing.  The  meaning  is  this  then,  that  if  one  steal,  take  and 
carry  away  from  the  owner  his  goods  and  chattels,  he  is  guilty  of 
the  crime  of  larceny.  To  steal  a  man's  property,  therefore,  is  to  take 
it  from  his  custody,  with  a  felonious  intent,  which  felonious  intent 
is  the  purpose  of  appropriating  it,  fradulently,  to  the  taker's  own 
use.     The  felonious  intent  must  exist,  or  there  is  no  larceny. 

You  will  observe  that  the  property  taken  must  be  another 
^ man's;  for  the  crime  cannot  be  committed  by  one  who  takes  his 
own  goods — unless  they  have  been  by  him  committed  to  the  cus- 
tody of  another,  and  they  are  taken  away  from  such  custody  for  the 
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puspose  of,  in  some  wfty,  holder  the  possessioD,  who  is  called  the 
bailee  responsible  or  liable  for  them  to  the  depositor,  who  is  called 
the  bailor.  It  is  quite  evident,  therefore,  that  if  the  taking  be  done 
in  a  public  manner,  so  that  it  can  be  proved  that  the  depositor  took 
them,  no  such  liability  can  be  claimed  to  exist — the  publicity  of  the 
act  preclu<}ing  all  inference  that  the  bailee  himself  used,  or  appro- 
priated them,  for  his  own  benefit. 

It  being  necessary  that  the  goods  allied  to  have  been  stolen 
are  not  the  taker's  property,  but  that  of  another  person,  it  must  be 
set  forth  in  the  indictment,  or  charge,  that  they  are  the  property  of 
another,  the  name  of  that  other  must  be  set  forth  therein.  This 
necessity  grows  out  of  the  requirement  that  all  indictments  shall 
show  the  party  charged  in  them  exactly  what  he  has  to  meet  at  his 
trial.  In  the  indictment  you  are  trying,  the  money  alleged  to  have 
been  taken,  is  charged  as  being  the  money,  goods  and  chatties  of 
the  Baltimore  and  Philadelphia  Railroad  Company,  and  here  let 
me  say  that  the  objection  made  to  this  indictment,  that  it  should 
have  been  averred  that  this  company  was  a  corporation  of  this 
State,  and  proof  should  have  been  made  by  the  production  of  its 
charter  or  a  legal  copy  of  it  that  it  was  such  at  the  time  the  offence 
is  alleged  to  have  been  committed,  is  not  a  valid  one,  the  same  point 
having  been  several  times  raised  in  this  Court,  and  as  oflen  ruled 
against.  You  will  perceive,  therefore,  that  it  was  incumbent  on 
the  State  to  prove  to  your  satisfaction  that  the  money  was  the  com- 
pany's property,  when  I  inform  you,  as  I  now  do,  that  the  all^a- 
tion  of  such  ownership  was  a  material  and  disputable,  or  as  we  say, 
traversable  fact,  which,  according  to  the  rule  of  pleading,  must  be 
alleged  and  proved.  We  come  then  to  one  of  the  vital  questions 
in  this  case — was  the  money  taken  the  property  of  the  railroad  ? 
If  it  were  not,  the  prisoners  cannot  be  committed,  and  if  it  were 
they  are  not  liable,  under  this  indictment  if  the  taking  was  of  such 
a  nature  as  precludes  the  idea  of  a  felonious  or  fraudulent  takings 
that  is,  of  theft.  Now  this  question  of  property*  in  the  railroad 
company  depends  upon  the  evidence  in  the  case,  which  is  all  before 
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you.  You  are  to  judge  of  the  credibility  of  such  part  of  it  as  pro- 
ceeded from  the  mouths  of  the  witnesses.  There  is  some  difference 
of  statement  in  regard  to  some  of  the  facts ;  but  about  others  there 
is  none  that  we  have  discovered.  When  you  find  the  testimony  to 
be  conflicting  you  must  endeavor  to  reconcile  it  if  you  can ;  if  you  can- 
not, then  you  should  give  credit  where  you  think  the  credit  clearly 
belongs. 

The  undisputed  facts  seem  to  be,  briefly  and  substantially 
these. — The  railroad  was  engaged  at  the  time  of  the  occurrences,  in 
building  a  railroad  through  this  State  from  Baltimore  to  Philadelphia, 
and  the  prisoners  were  contractors  to  do  the  work  on  section  22  of 
the  route.  They  were  bound  by  an  express  contract,  in  proof  be- 
fore you,  for  the  performance  of  their  work,  the  company  being 
bound  also  by  it  to  pay  them  therefor,  which  payment  was  to  be  made 
monthly,  as  the  work  progressed,  upon  estimates  of  it  made  by  the 
company's  engineer  in  chief,  and  certificates  made  out  accordingly. 
There  are  stipulations  in  this  contract  that  the  company  shall  have 
the  right  to  retain  fifteen  per  centum  of  the  amount  of  the  estimates 
to  insure  itself  against  any  defective  execution  of  the  agrefement  of 
the  contractors.  This  has  been  shown  to  you  to  be  the  stipulation 
in  all  the  company's  contracts ;  and  the  prisoners,  the  contractors 
for  the  work  of  section  22,  by  the  paper  signed  by  them,  in  evi- 
dence before  you,  bound  themselves  by  all  such  stipulations  as  were 
applicable  to  their  work.  The  effect  of  this  was,  to  make  the  form 
of  contract  referved  to,  a  part  of  their  agreement.  There  is  also 
another  stipulation  in  such  form  of  contract,  which  is  that  the 
chief  engineer  of  the  company  shall  have  the  right  to  apply  such 
part  of  his  estimates  as  shall  be  necessary  to  pay  the  men  employed 
by  the  contractors  to  labor  for  them,  and  for  supplies  furnished  to 
them.  This  we  say  to  you  is  what  the  contract  between  the  parties 
means,  although  it  is  contended  by  the  prisoners'  counsel  {hat  it 
means  ttie  company's  engineer  shall  pay  this  out  of  the  fifteen  per 
cent  deduction,  or  that  it  shall  be  taken  into  account  as  a  fund  for 
such  payment  along  with  that  to  which  the  company  contends,  and 
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we  support  it  in  that  contention,  the  stipulation  alone  applies.  We 
have  now  what  the  last  estimates  were  made  by  the  engiueer. 
When  the  division  engineer^  the  witness  B.  F.  Richardson  was 
made  aware  of  this,  he  notified  the  engineer  in  chief  to  send  the 
money  directly  to  him,  he  it  seems  deeming  it  prudent  to  then  avail 
the  company  of  the  benefit  of  the  stipulation.  I  have  mentioned 
about  retention  of  such  part  of  it  as  might  be  necessary  to  pay  the 
laborers  <&c.  The  chief  engineer  answered  him  that  he  had  already 
made  out  and  forwarded  to  him  a  draft  for  the  amount  but  suggest- 
ing that  he  could  get  it  endorsed  to  himself.  In  pursuance  of  this 
suggestion,  Richardson  had  a  conference  with  the  contractors  on 
the  subject  who  first  objected  to  the  plan  proposed  for  a  reason 
given,  but  finally  consented  and  made  their  indorsement  on  the 
draft  and  delivered  it  to  Richardson,  who  returned  and  he  in  his  turn 
indorsed  and  delivered  it  to  the  witness  William  B.  Carswell  in 
order  that  he  might  draw  the  money  upon  it,  which  he  did  by  ne- 
gotiating it  with  tiie  Farmers  Bank  in  this  city.  The  draft  was 
upon  a  Bank  in  Baltimore,  and  was  in  usual  form  exj^ressed  to  be 
for  value  received.  In  due  time  Richardson  and  Carswell  (who 
was  a  clerk  in  his  office)  proceeded  into  the  country,  and  in  a  house 
there  where  the  contractors  were  then  staying,  met  them  and  en- 
tered upon  the  business  of  counting  out  the  money  and  putting  it 
in  envelopes  for  the  purpose,  with  the  number  of  the  laborers  and 
others  to  whom  it  was  due  according  to  the  pay  rolls  of  the  con- 
tractors and  the  sum  stated  on  such  to  be  due  the  persons  indicated 
by  the  indorsements.  (The  names  of  the  laborers  being  unknown 
tbeir  identity  was  shown  by  their  respective  numbers  )  When  the 
work  was  about  two  thirds  done  by  Carswell,  and  the  witness 
Michael  T.  D.  Scanlan,  who  was  clerk  to  the  contractors,  Rich- 
ardsoii  had  occasion  to  leave  and  was  not  present  afterwards.  The 
clerks,  however,  proceeded  by  Richardson's  order  with  the  work, 
each  counting  the  sums — Carswell  taking  them  out  of  the  satchel 
or  bag  in  which  the  whole  amount  had  been  brought  out  from  the 
city  and  Scanlan  putting  them  in  the  bag  which  belonged  to  the 
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contractors.  When  the  count  and  enveloping  was  over^  there  was 
found  to  be  a  balance  of  $216.00  which  Carsweli  handed  to  the 
prisoner  McGurgan.  Carsweli  says  that  McGurgan  then  picked 
up  the  bag  containing  the  allotted  money,  and  said,  '^  I  dont  blame 
you  at  all,  you  can  now  pay  the  men/^  that  McGurgan  then  started 
up  stairs  and  he,  the  witness,  followed  him  and  asked  him  what  he 
meant ;  that  the  reply  he  received  was  that  he,  McGurgan,  was 
•going  to  pay  his  honest  debts  and  the  company  might  pay  the  men 
and  the  work  could  stop;  that  the  witness  then  said, '^  TU  see  about 
that."  He  says  he  went  back  to  get  his  valise,  but  saw  Fitzpatrick 
there ;  that  he  did  not  go  in,  but  stood  at  the  door ;  he  then  heard 
some  one  coming  down  stairs,  looked  and  saw  a  man  they  called 
Mac,  the  stable  boss  with  the  valise  in  his  hand  the  envelopes  had 
been  put  in,  and  that  McGurgan  was  behind  him ;  that  there  was 
a  wagon  ready  and  they  went  off  driving  in  a  gallop,  and  that  he 
pursued  them.  This,  as  we  know,  was  without  effect. — ^The  same 
account,  substantially,'  of  the  counting,  enveloping  and  depositing 
in  the  second  valise  is  given  by  Scanlan ;  but  he  deposes  to  the  ad- 
ditional fact,  which  it  is  proper  I  should  call  your  attention  to,  that* 
when  the  counting  was  over,  Otrswell  asked,  '^  what  are  you  going  to 
do  with  the  money  ?"  I  should  here  state  that  Scanlan  stated  that 
when  Richardson  and  Carsweli  drove  up  each  had  a  valise ;  it  may 
be  that  it  was  into  the  second  one  of  them  that  the  money  was  put 
when  counted  and  enveloped);  that  in  answer  to  this  question 
McGurgan  said  heM'take  it;  that  he  did  so;  that  he  then 
said,  "  Mr.  Carsweli  we  propose  to  take  charge  of  this  money, 
it  is  ours,  Wnd  we  mean  to  have  our  own ;  the  company  have  not 
done  right  by  us  and  we  must  protect  ourselves,  and  now  we  pro* 
pose  to  pay  nothing  but  our  honest  debts;"  that  Carsweli  then  said, 
"  Don^t  you  intend  to  pay  the  men?"  to  which  McGurgan  answered, 
"  We  propose  to  pay  our  honest  debts,  the  company  can  pay  the 
laborers  out  of  our  estimate  and  give  the  contract  to  Stewart  as  they 
have  threatened  to  do."  He  says  that  McGurgan  did  not  go  up 
stairs  while  Carsweli  was  there ;  but  Carsweli  says  that  Scanlan 
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was  not  in  a  pofiition  to  see  whether  he  did  or  not.  —I  believe  I 
have  now  recited  substantially  the  proof  which  was  made ;  if  I 
have  at  all  erred,  yoar  recollection  is  to  be  your  guide,  though  I 
have  recited  what  I  find  upon  my  notes.  We  are  now  in  a  situa- 
tion to  advise  you  with  respect  to  the  question  whose  property  this 
money  was. 

You  will  recall  to  your  mind  the  fact  that  the  chi^f  engineer 
forwarded  to  Richardson  his  draft  on  a  Baltimore  bank  to  pay  the 
prisoners  the  money  due  them,  for  the  month  of  September,  accord- 
ing to  his  estimates.  This  paper,  being  an  order  on  the  bank  where 
the  funds  of  the  company's  work  was  made  payable  to  the  order  of 
the  prisoners,  for  value  received.  It  represented  the  money  due 
them,  though  it  was  not  sent  to  them  but  to  Richardson.  He  re- 
tained it,  as  I  have  said,  and  it  did,  not  come  to  their  possesion  until 
he  saw  them  with  respect  to  the  application  of  some  of  the  money 
it  called  for.  When  it  did  come  to  their  possession  and  they  put 
their  names  on  the  back  of  it,  and  delivered  it  over  to  Richardson, 
it  was  their  property,  it  being  the  means  taken  to  pay  them  for 
their  work,  according  to  the  estimate,  which  they  receipted  for  by 
placing  their  names,  by  their  endorsement.  I  say  it  became  their 
property.  This  leads  me  to  say  thkt  there  may  be  property  (that  is 
ownership)  by  two  persons  in  the  same  thing  at  the  same  time,  and 
an  instance  of  it  was  then  furnished.  The  prisoners  had  a  general 
property  in  the  draft  when  they  endorsed  it,  accepting  it  as  pay  for 
their  work.  When  they  gave  it  to  Richardson  for  the  purpose  in- 
tended he  became  a  special  owner  of  it  for  the  object  required.  He 
was  then  bailee;  they,  bailors.  When  the  money  was  obtained  upon 
the  draft  by  Richardson's  clerk,  for  him,  no  change  took  place  in 
the  relations  of  the  bailors  and  the  bailee ;  they  remained  the  same. 
The  money  was,  as  the  draft  was,  the  general  property  of  the  pris- 
oners, but  Richardson  had  a  special  property  in  it  for  the 
purpose  of  disposing  of  it  if  it  was  necessary  according  to  their 
understanding  and  their  contract.  Richardson,  or  the  company  (it 
is  immaterial  which,  for  which  he  was  an  oiBcer  of  it,  and  should 
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be  considered  as  an  agent  in  the  transaction),  was  bat  the  agent  of 
the  prisoners  to  dispose  of  the  money — which  was  their  money. 
Thus  there  were  the  two  classes  of  propery  in  this  money  which  are 
known  t6  the  law.  Yon  give  one  your  money  and  send  him  with 
it  to  pay  a  bill  which  it  is  his  interest  you  should  pay.  It  is  your 
money,  but  as  against  every  body  but  you  be  has  a  right  of  pos- 
deasion  of  it,  called  in  such  case  a  special  ownership,  which  he 
asserts  in  a  Court  of  law.  A  pecuniary  interest,  in  this  money  the 
company  had  not,  but  it  had  the  right  to  hold  it,  according  to  the 
contract  of  the  prisoners  and  the  understanding  at  the  time  of  the 
indorsement  of  the  draft,  against  them  until  the  purpose  of  deliver- 
ing it,  was  accomplished.  When,  therefore,  Richardson  and  his 
clerk,  Carswell,  went  out  with  the  money  to  pay  off  the  laborers,  or 
attend  to  it  being  done,  the  money  they  carried  with  them,  the  pro- 
ceeds of  the  draft,  was  still  the  general  property  of  the  prisoners, 
burdened  with  and  hampered  by  the  special  property  they  had 
given  the  company  to  carry  into  effect  this  contract  with  it.  Two 
of  the  counts  in  the  indictment  all^e  the  property  in  the  money  to 
be  that  of  the  company.  This  is  right ;  for  it  is  the  law  that  in  de- 
scribing the  ownership  of  property  in  an  indictment  a  special  owner- 
ship will  answer  as  well  as  a  general  one ;  but  of  course  the  fact  must 
consist  with  the  agreement.  Carswell,  We  say  to  you,  had  no  prop- 
erty whatever  in  this  money — be  being  but  a  mere  clerk  of  Rich- 
ardson. 

It  being  the  case  then  that  the  railroad  company,  through  its 
officer,  Richardson,  having  a  qualified  or  special  ownership  over 
this  money,  could  the  general  owners,  those  who  alone  had  a 
pecuniary  interest  in  it,  steal  it  from  their  own  bailee?  Now  there 
are  different  kinds  of  bailees,  some  with  and  some  without  an  in- 
terest in  the  custody  of  the  property.  Those  having  none  are  mere 
depositors,  and  the  general  owner  can  resume  possession  of  his  goods 
at  any  time  and  in  any  way  not  resorting  originally  to  violence. 
But  where  the  depository  has  an  interest  in  his  possession,  the  gen- 
eral owner  has  no  right  at  his  pleasure  to  resume  that  he  parted 


Digitized  by  VjOOQIC 


394  CX)URT  OF  GENERAL  SESSIONS,  &c. 

% 

OPINION  OP  COURT.  • 

with.  Apply  that  doctrine  to  this  case,  and  the  prisoners  had  no 
right  to  take  that  money  and  go  off  with  it.  It  was  theirs  gener- 
ally, but  it  was  that  of  its  bailee,  the  company  also ;  but  did  they 
steal  it  from  the  company  ?  It  might  with  some  plausibility  be 
contended  thai  they  took  it  into  their  possession  by  consent — Cars- 
well  by  the  state  of  Scanlon,  if  you  credit  that,  having  inquired 
what  should  be  done  with  it,  thereby  implying  that  they  had  the 
right  to  the  possession  of  it ;  but  I  do  not  view  this  statement,  if  cor- 
rect, as  of  any  account,  for  Carswell  was  not  an  officer  of  the  com- 
pany, as  I  understand  it,  but  was  in  the  employ  simply  of  Richard- 
son. A  man  cannot  steal  his  own  property  is  a  proposition  indis- 
putable ;  but  it  is  the  law  that  he  may  steal  it  from  his  depositary, 
or  bailee.  It  it  only,  however,  where  it  appears  that  the  object  of 
taking  it  from  the  custody  of  the  bailee  was  to  make  him  liable  to 
him,  th^e  depositor,  that  the  idea  of  larceny  can  exist.  It  is  not  the 
wrongful  taking  from  the  bailee  that  makes  it  larceny ;  but  the 
taking  with  the  fraudulent,  felonious  intent,  of  charging  him  with 
having  applied  or  converted  it  to  his  own  use.  This  is  what  has 
been  held  to  be  larceny — though  of  a  man's  own  property.  But  you 
observe  that  the  object  is  to  charge  the  bailee  with  the  value  of  the 
property.  It  should  therefore  appear  that  the  act  of  taking  the 
property  from  the  bailee  was  done  secretly,  so  as  to  deprive  the 
bailiff^  of  any  means  of  protecting  himself  by  proof.  Publicity  of 
the  wrongful  taking  of  property  always  repels  the  idea  of  a  larcen- 
ous or  felonious  intent^  unless  it  be  attended  by  circumstances  such 
as  putting  the  custodian  in  fear,  <&ci  When  possession  is  thus  ob- 
tained, if  the  purpose  appear  to  be  a  felonious  one,  publicity  of  the 
act  is  no  defence. 

Now,  gentlemen,  I  have  at  much  length,  endeavored  to  put 
this  case  before  you  as  the  Court  understands  the  law  to  be.  It  is 
now  your  duty  with  that  law  before  you,  and  all  the  evidence  to 
say  whether  or  not  you  think  the  prisoners  believed  bona  fide  that 
the  money  was  theirs  and  they  had  a  right  to  take  it  If  you  think 
so,  you  ought  to  acquit  them  of  this  charge.    Should  you  not  think 
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ity  yon  would  still  have  ample  ground  to  refuse  to  them  this  as  a- 
case  of  larceny  on  the  ground  of  the  publicity  of  the  transaction. — 
The  case  is  before  you ;  but  you  will  allow  me  to  remind  you  that 
you  should  not  convict^  unless  your  minds  are  clear  that  the  priso- 
ners are  guilty  in  law  of  the  crime  of  stealing,  with  which  they 
are  charged. 

Verdict  guilty  with  recommendation  to  the  mercy  of  the  Court. 
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State  op  Delaware  v.  John  W,  Luce  bt  al.* 
Nuisance — MunidpcU  Qnj)or(Ui(m8. 

Any  trade  or  business,  earned  on  in  a  town  or  populous  neighborhood  or  near  a  pub- 
lic road  or  highway,  which  produces  noxious  or  offensive  smells,  to  the  annoy- 
ance of  the  neighborhood  or  persons  traveling  along  the  public  road,  is  a  com- 
mon nuisance  and  indictable.  It  is  not  necessary  that  the  smells  should  be 
injurious  to  health.    It  is  sufficient  if  they  be  offensive  to  the  senses. 

The  town  commissioners  of  an  incorporated  town  have  no  power  to  legalize  a  nui* 
sance,  unless  specially  authorized  so  to  do  by  an  Act  of  the  Legislature. 

Whatever  deprives  the  citizens  of  pure,  uncontaminated,  inoffensive  air  is  a  nuisance  I 
and  the  manufacture  of  fish  into  scrap  as  a  fertilizer  is  such  per  se. 
{SussfXf  October  Temty  i88j.) 

Indictment  for  a  nuisance  in  maintaining  a  certain  factory. 
The  facts  sufficiently  appear  from  the  charge. 

John  H.  PaynJteTy  Attorney-General,  for  the  State : 

Jooob  Moore,  for  defendant : 

The  Coubt,  Comegyb,  Ch.  J.,  charged  the  jury  as  follows": 
It  is  sufficient  for  the  purposes  of  this  case  to  give  the  descrip- 
tion of  a  nuisance,  such  as  is  charged  in  this  indictment,  which  was 
adopted  by  this  court  in  a  case  tried  in  the  court  of  general  sessions 
several  years  ago,^   It  is  this : 

"  Any  trade  or  business,  carried  on  in  a  town  or  populous 
neighborhood  or  near  a  public  road  or  highway,  which  produces 
noxious  or  offensive  smells,  to  the  annoyance  of  the  neighborhood 
or  persons  traveling  along  the  public  road,  is  a  common  nuisance 
and  is  indictable.    It  is  not  necessary  that  the  smells  should  be  in- 

*See  GarreU  v.  State  (N.  J.)  5  Cent.  Rep.  337  ;  State,  Nicoulin  v.  Lcwety 
<N.  J.)  ante,  830. 
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jurious  to  health.     It  its  sufficieDt  if  thej  are  offensive  to  the  sendes.'^ 
Stale  V.  WdheraU,  5  Harr.  (Del.)  487. 

It  is  an  undisputed  &ct  that  the  defendants,  John  W.  Luce 
and  Frank  Luce,  "^ere  the  proprietors  and  owners  of  a  factory  for 
the  manufacture  of  fish  into  oil  and  scrap  or  fertililizer — the  re- 
siduum of  said  fish  after  the  oil  was  expressed  from  them — at  a 
place  on  the  beach  within  about  a  mile  and  a  quarter  of  Lewes,  in 
this  county,  a  town  of  about  2,000  inhabitants.  Whether  thi& 
spot  was  within  the  incorporated  limits  of  the  town  does  not  ap- 
pear; but  the  town  and  its  precincts  constituted  the  populous 
neighborhood  requisite  to  comply  with  the  description  I  have 
quoted.  It  was  also  upon  two  public  highways,  to  wit ;  the  bay 
shore,  where  the  people  passed  and  repassed  in  their  progress  up 
and  down  the  water  side ;  and  the  waters  of  the  bay  itself,  a  high- 
way in  its  broadest  sense.  We  have,  then,  a  fish  factory  planted 
on  two  public  highways  and  near  a  populous  neighborhood,  viz.  :' 
the  town  of  Lewes. 

The  indictment  charges  that  certain  noxious  and  offensive  odor& 
arose  out  of  the  manufacture  carried  on  by  the  defendants,  and  that 
the  people  of  the  said  neighborhood  and  passers  along  the  respect- 
ive highways  were  subjected  to  the  noisomeness  and  offensiveness 
of  those  odors,  to  their  great  damage  and  common  nuisance.  The 
question  then  is,  Was  there  such  damage  and  nuisance  as  is  charged 
or  not?  If  so;  the  defendants  were  properly  indicted  and  should 
be  found  guilty ;  otherwise  not. 

Two  defenses  are  made  by  the  defendants  to  the  indictment — 
the  first,  a  denial  of  the  alleged  nuisance ;  the  second,  that  if  there 
were  such,  they  are  excused  from  making  it  by  a  lease  of  the  prem- 
ises upon  which  to  carry  on  their  business,  granted  them  by  the 
town  commissioners  of  Lewes. 

With  respect  to  this  latter,  I  have  to  say  to  you  that  if  such 
an  excuse  could  be  valid,  there  is  no  evidence,  so  far  as  I  am  aware, 
that  the  said  commissioners  had  power  to  make  such  a  lease;  and 
if  they  had,  it  would  not  protect  the  defendants  in  creating  a  nui- 
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aanoe  (if  they  did  create  one),  for  the  reason  that  no  power  short  of 
an  Act  of  the  L^islaturQ  for  the  purpose  can  I^alize  the  mainte- 
nance of  a  nuisance.  Unless  an  Act  incorporating  a  town  gives 
the  authorities  there,  either  expressly  or  by  necessary  inference,  the 
power  to  authorize  a  nuisance,  none  exists.  We  have  not  been 
shown  the  Act  of  incorporation  of  Lewes ;  and  in  the  absence  of 
such  information  we  are  warranted  in  saying  to  you  that  the  power 
claimed  for  the  corporation  does  not  exist. 

But  the  defendants  are  not  therefore  guilty  under  this  indict- 
ment ;  that  is  to  say,  there  must  be  proof  that  the  manufacture  at 
their  factory,  under  the  circumstances,  operated  a  nuisance.  From 
what  has  been  proved  in  this  case,  I  feel  safe  in  saying  that  the 
manufacture  of  fish  into  scrap  as  a  fertilizer  is  a  nuisance  per  ae — 
that  is,  of  itself;  as  it  involves,  for  its  successful  operation  as  con- 
ducted in  this  case,  the  exposure  to  the  outside  air  of  the  refuse 
•bone  and  flesh,  that  it  may  become  dry.  This  requires  more  or  less 
time,  during  all  of  which  there  is  emitted  an  ofFensive  odor.  It  is 
not  that  of  boiling  the  fish ;  that  has  its  own  /Special  smell,  which 
it  is  to  be  presumed  is  not  very  offensive  and  is  not  sufficiently 
strong  to  pervade  the  air  for  a  considerable  distance ;  but  it  is  that 
of  the  exposure  of  the  scrap  to  the  sun  and  air,  which  diffuses  for 
long  distances,  as  the  evidence  shows,  an  odor  of  fertilizers— one 
very  offensive  and  disagreeable  to  people  not  accustomed  to  it. 

Now,  as  the  people  of  a  community  have  a  right,  of  which 
nothing  but  an  Act  of  Assembly  can  deprive  them,  to  pure,  un- 
tainted, uncontaminated,  inoffensive  air,  it  follows  that  whatever  of 
itself  deprives  them  or  interferes  with  their  enjoyment  of  such 
right  necessarily  is,  of  itself,  a  nuisance  of  a  public  character  and 
indictable.  But  it  does  not  follow  that  a  trade  or  occupation,  a 
nuisance  by  itself,  may  not  be  carried  on  so  as  to  be  no  nuisance  in 
point  of  fact.  If  the  odors  do  not  reach  a  populous  neighborhood 
or  do  not  pervade  the  traveled  highway  there  is  no  damage  to  any 
portion  of  the  public  and  no  indictable  nuisance.  You  see  at  once, 
then,  that  upon  the  theory  that  this  trade  or  business  was  necessarily 
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one  attended,  by  bad  smells^  stinking  odors,.impregnating  the  air 
with  foulness,  so  as  to  render  existence  unoomfortable  and  disagreea- 
ble, yet  unless  they  reached  the  nostrils  of  the  people  of  the  neigh- 
borhood of  the  factory  there  cannot  be  said  to  be  any  violation  of 
law. 

When,  with  reference  to  an  alleged  nuisance,  the  people  or 
citizens  of  a  neighborhood  or  the  public  are  mentioned,  it  does  not 
mean  all  the  people,  or  of  the  public,  but  only  such  considerable 
number  of  them  as  to  show  that  more  than  a  few  merely  are  meant. 
No  general  definition  can  be  given  to  denote  precisely  what  is  meant 
by  "  few''  or  "  many,"  nor  can  any  be  precisely  given  of  the  limits 
expressed  by  the  term  "  neighborhood.*'  It  is  sufficient  to  say  of 
the  latter  term  that  in  the  case  of  an  operating  nuisance,  every  part 
is  in  the  neighborhood  which  is  affected  by  it.  "Few"  and 
*^  many  "  are  to  be  considered  with  reference  to  the  surroundings. 
If  there  is  a  nuisance  affecting  a  place  and  a  very  small  number 
only  are  victims  of  it,  it  would  be  an  injury  to  but  a  few ;  and 
while  they  would  have  their  separate  actions  for  compensation  in 
damages  for  the  injury,  there  would  be  no  public  evil  for  an  in- 
dictment. 

Let  me  illustrate  this:  If  one  were  to  erect  a  pig  pen  or 
slaughter  house  or  were  to  store  fertilizers  in  •a  town,  and  a  few 
people  only  in  that  immediate  neighborhood .  were  annoyed  by  it, 
there  would  be  no  indictable  o£Pense ;  if  the  annoyance  extended  to 
those  generally  about  there,  the  owner  would  be  indictable,  although 
in  point  of  fact  only  a  amall  neighborhood  of  the  town,  for  exam- 
ple a  single  square  where  there  were  many  squares,  was  within  the 
scope  of  the  foul  smells.  If  this  were  not  so,  a  filthy  pig  sty 
would  never  be  a  public  nuisance  in  a  town,  nor  a  stable  badly 
kept,  nor  any  other  offensive  object  of  limited  range  of  odor. 
The  term  "  public"  does  not  mean  all  the  people,  nor  most  of  the 
people^  nor  very  many  of  the  people  of  a  place ;  but  so  many  of 
them  as  contradistinguishes  them  from  a  few. 

Now,  the  question  in  this  case  is  this :  Was  any  considerable 
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number  of  the  people  of  Lewes,  or  of  those  who  passed  and  re- 
passed along  the  highway  of  the  bay  shore  and  the  bay  itself,  sub- 
jected from  time  to  time  to  the  discomfort  of  noxious,  fetid  air,  un- 
pleasant odors,  by  reason  of  the  operations  carried  on  by  the  de- 
fendants at  their  factory  ?  If  there  were,  then  the  defendants  are 
guilty  under  this  indictment  and  should  be  so  found ;  otherwise 
they  should  be  acquitted.  This  is  a  question  of  fact  for  you  to  de- 
cide, upon  your  review  of  all  the  testimony  in  the  case.  That  tes- 
timony and  this  law  I  have  now  given  you  are  your  guide;  by 
them  you  must  be  governed  in  your  verdict.  In  considering  that 
evidence,  you  should  not  forget  that  in  the  cross  examination  of 
almost  all  the  defendants'  witnesses  who  spoke  of  the  smells  they 
experienced  in  the  town,  they  describe  them  as  being  that  of  fer- 
tilizers, Jike  fertilizers,  same  as  fertilizers,  words  to  that  effect;  nor 
in  considering  the  question  of  their  offensiveness  that  some  could 
not  tell,  as  they  said,  whether  they  were  the  smell  of  pig  pens  or 
not.  These  witnesses,  as  some  also  of  those  on  the  part  of  the 
State,  resided  in  all  parts  of  the  town  and  spoke  each  of  his  own 
home  and  experiences. 

It  is  true  that  such  of  the  defendants'  witnesses  as  spoke  of 
the  odors  resembling  fertilizers  said  that  they  did  not  annoy  them. 
Well,  there  are  people  in  the  world  who  are  not  made  uncomforta- 
ble by  bad  smells.  Living  among  vile  odors,  having  insensitive 
olfactories,  they  are  shielded,  mercifully.  But  such  is  not  the  case 
with  most  men,  nor  with  women  and  female  children  who  have 
very  acute  sensibilities.  The  law  of  nuisance  exists  for  the  protec- 
tion of  such. 

In  closing  I  say  to  you  that  if,  upon  an  honest,  conscientious 
review  of  all  the  testimony,  you  should  entertain  a  reasonable  doubt 
that  the  offensive  odors  alleged  came  from  the  factory  and  pervaded 
the  neighborhood,  you  should  acquit  the  defendants;  otherwise, 
you  should  find  them  guilty. 

I  have  not  thought  it  necessary  to  charge  you  upon  the  ques« 
tion  of  permanency  and  frequency  of  the  offensive  smells ;  because 
the  witnesses  did  not  testify  to  the  same  periods,  but  each  with  re- 
spect to  those  or  that  known  to  him  or  herself. 
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The  State  v.  Charles  Robinson. 
i 
Murder — New  Trial. 

"Where  the  prisoDer  waives  his  right  to  put  the  juror  upon  his  vtnr  dire  and  ask  him 
whether  he  had  formed  and  expressed  an  opinion  of  his  guilt  or  innocence,  he 
cannot  afterwards  make  use  of  the  fact  that  the  juror  had  formed  and  expressed 
an  opinion  against  him  as  a  ground  for  a  new  trial ;  especially  without  evidence 
that  the  verdict  of  the  juror,  or  of  his  associates,  was  influenced  by  such  ex- 
pression, or  without  dissatisfaction  on  the  part  of  the  Court  with  the  verdict 

itself. 

(New  Castle y  November,  i88j.) 

Indicttmbnt  for  rape,  conviction  and  motion  for  a  new  trial. 
Walter  Bacon^  for  tlie  prisoner. 
John  BiggSj  Attorney  General,  for  the  State. 

COMEGYS,  C.  J. 

In  the  argument  of  the  prisoner's  counsel  in  support  of  his 
reasons  for  a  new  trial,  he  stated  that  his  chief  reliance  was  upon 
the  validity  of  the  first  of  them  ;  in  fact,  the  whole  scope  of  it  was 
confined  almost  entirely  to  the  consideration  of  it. 

Before  treating  of  the  reasons,  I  think  it  proper  to  remark 
that  the  books  from  which  we  derive  our  knowledge  of  the  un- 
written law  governing  new  trials  before  courts  and  juries — I  mean 
the  English  treatises  and  reports  with  respect  to  common  law  pro- 
ceedings— not  only  contain  no  example  of  a  new  trial  in  a  capital 
case,  but  they  are  emphatic  that  none  can  be  granted.  The  practice 
in  England  is  now,  as  it  always  has  been — when  the  prisoner  is 
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wrongfully  convicted,  in  the  opinion  of  the  Court,  by  reason  of 
some  fact  or  circumstance  which,  if  the  trial  had  been  a  civil  one 
would  have  been  ground  for  a  new  trial — to  respite  the  sentence  in 
order  to  give  time  for  application  for  pardon,  which  the  Court 
under  such  a  state  of  things  always  recommends.  As  the  usage  of 
the  Crown  is  to  act  favorably  on  such  recommendation,  pardon  may 
be  said  to  follow  thereon,  of  course.  In  cases  called  criminal  in 
some  of  the  authorities,  new  trials  are  granted  as  in  civil  cases ;  but 
such  so»called  criminal  cases  are  cases  not  capital.  This  distinction 
will  be  found  expressed  in  1  Leving,  page  9.  And  an  examination 
of  this  authority,  and  that  of  Sir  Thomas  Jones'  Reports,  page  365, 
will  also  show  that  the  remark  of  the  learned  Justice  Blackstone 
in  the  4th  Vol.  of  his  Commentaries  at  page  455,  when  treating 
of  the  subject  of  verdicts  by  juries — that  "in  many  instances  where 
contrary  to  evidence  the  jury  have  found  the  prisoner  guilty,  their 
verdict  hath  been  mercifully  set  aside  and  a  new  trial  granted  by 
the  Court  of  Kings  Bench" — applies  to  cases  alone  criminal  in  the 
sense  I  have  mentioned;  that  is,  not  capital.  The  evidence  of  this 
is,  that  this  citation  in  support  of  his  language,  is  the  very  cases 
referred  to  in  Leving  and  Jones. 

The  subject  of  granting  a  new  trial  in  a  capital  case  was  much 
discussed  by  counsel  and  Court  in  the  case  of  Commonwealth  v. 
Green,  17  Mass.,  page  616,  et.  seg.  It  was  admitted  in  that  case, 
on  all  hands,  that  in  England  there  was  no  warrant  for  a  new  trial 
in  a  capital  case,  but  the  Court  felt  itself  warranted  in  deciding  for 
one  in  that  case,  relying  for  authority  upon  two  decisions,  one  the 
the  case  of  The  United  States  v.  Friesy  in  3  DaUas,  515,  and  the 
other  that  of  The  Staie  v.  Hopldn^  1  Bay.,  372.  The  first  of 
these  was,  undoubtedly,  a  capital  case,  and  was  tried  in  the  Circuit 
Court  of  the  United  States  for  the  Pennsylvania  District  before 
Justice  Iredell  and  Judge  Peters.  The  Court  were  divided  upon 
the  question,  the  former  Judge  being  in  favor  of  the  motion  for 
new  trial,  and  the  latter  against  it ;  he,  however,  yielded  to  avoid 
a   division.     The  Court   were,  perhaps,   influenced  somewhat  in 
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granting  the  motion  for  a  new  trial  by  the  concession  of  Rawle,  the 
District  Attorney,  who,  evidently,  was  misled  by  the  supposition, 
as  a  subsequent  paragraph  of  his  argument  shows,  that  what  was 
ground  for  a  new  trial  in  an  ordinary  jury  case,  was  ground  in  a 
capital  case.  The  case  from  Bay  was  a  conviction  on  a  count  in 
an  indictment  for  knowingly  uttering  a  forged  paper.  This  would 
seem  not  to  have  been  a  capital  case;  and  the  report  is  silent 
whether  it  was  or  not;  it  is,  however,  treated  as  capital  in  the  case 
under  consideration. 

The  other  cases  which  I  have  examined — those  submitted  in 
the  briefs  of  counsel — have  either  the  authority  of  a  statute  warrant- 
ing a  new  trial,  or  some  practice  which  has  prevailed  to  authorize 
the  grant  of  a  motion.  All,  I  think,  but  one,  are  supported  by 
statutory  authority  ;  the  grant  of  which  is,  at  least,  negative  testi- 
mony that  it  was  necessary,  to  give  the  Court  power. 

A  search  among  our  own  records  has  been  made  for  a  prece- 
dent for  the  present  motion.  There  is  no  sign  of  any  proceeding 
like  the  present  until  the  year  1857,'in  the  case  of  the  State,  an  in- 
dictment for  murder,  Patrick  Shay.  At  a  session  of  the  Court  in 
November,  1 869,  a  motion  for  new  trial  was  made  in  the  State  v. 
Tamer,  an  indictment  for  rape }  also  Ht  the  same  term  in  the  case 
against  John  Bowen,  for  murder.  At  the  November  session,  1862, 
similar  motion  was  made  in  the  indictment  for  rape  against  Abel 
Riggs.  Fifteen  years  afterwards  in  a  like  indictment  against 
Samuel  Chambers  and  George  Collins,  in  May,  1880,  in  the  case  of 
the  State  v,  Wm.  Neal,  for  rape;  in  September,  1881,  in  the  indict- 
ment for  murder  against  Jeremiah  Harrigan;*  and  two  years  afterward 
in  the  case  against  List  and  List,  an  indictment  for  murder.  In  all, 
there  are  eight  cases,  two  of  which  are  reported;  and  all  of  them 
arose  in  New  Castle  County.  In  the  reported  cases — those 
against  Bowen  and  Riggs — no  argument  was  made  with  reference 
to  the  power  of  the  Court  to  grant  a  new  trial  in  a  capital  case. 
There  is  a  total  absence  of  any  evidence  that  a  motion  for  a  new 

*  Page  369. 
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t  rial  in  a  capital  case  was  ever  made  in  Kent  or  Sussex,  except 
111  one  case  in  Kent  in  1860.  In  none  of  the  above  cases  did  the 
motipn  prevail. 

But,  for  the  sake  of  the  discussion,  treating  th^  question  of 
the  power  of  the  Court  to  grant  a  new  trial  in  a  capital  case  as 
one  not  to  stand  in  the  way  of  the  motion  we  are  considering,  is 
there  any  ground  shown  that  would  justify  this  Court  in  setting 
jiside  the  verdict  of  the  jury  and  granting  the  prisoner  a  new  trial  ? 
In  considering  that  question,  we  should  remember  the  language  of 
Chief  Justice  Wilmot  in  the  case  of  Leeman  v.  AUeUy  2  Wife.,  160 
— ^"Courts  should  be  very  cautious  how  they  overthrow  verdicts 
that  have  been  given  by  twelve  men  on  their  oaths." 

The  first  ground,  and  that  upon  which  the  counsel  said  he 
chiefly  relied,  is  that  John  T.  Alfree,  one  of  the  jurors  who  oom- 
])0sed  the  panel  that  tried  the  prisoner,  had  formed  and  expressed 
an  opinion  against  him  before  the  trial  came  on ;  and  an  affidavit 
of  the  person  with  whom  he  spoke,  is  shown  in  support  of  it.  It 
might  be  sufficient  to  answer  to  this  reason,  that  the  prisoner  had 
the  right  by  law  to  put  the  witness  upon  his  voir  dire  andiusk  him 
whether  he  had  formed  and  expressed  any  opinion  of  his  guilt  or 
innocence,  but  he  waived  it  expressly.  There  is  abundant  authority 
t  hat  where  a  prisoner  waives  such  a  test,  he  cannot  afterwards  make 
use  of  the  fact  that  the  juror  had  formed  and  expressed  an  opinion 
against  him,  as  a  ground  for  new  trial.  But  allowing  that  he  could^ 
f)rthe  sake  of  the  discussion,  the  evidence  given  by  the  juror, 
when  examined  upon  the  matter,  does  not  support  the  reason  in 
({uestion.  He  stated,  upon  his  oath  that  what  was  sworn  to  a& 
having  been  said  by  him,  was  substantially  correct;  but  he  declared 
that  though  he  expressed  the  hostile  opinion  allied,  he  had  not,  in 
i\ict,  formed  any  opinion  whatever  of  the  prisoner's  guilt  or  inno- 
cL^nee,  and  that  the  expression  he  made  was  with  a  view  to  being 
clmllenged  by  the  prisoner's  counsel  if  called  ;  and  stated  that  upon 
the  trial  of  Davis  for  murder  where  he  was  a  juror,  he  and  several 
others  resolved  upon  the  plan  of  expressing  themselves  hostile  to 
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the  prisoner  in  this  case^  for  the  same  purpose.  He  was  then  asked 
by  a  member  of  the  Court,whether  he  was  influenced^  in  uniting  with 
the  othera  in  a  verdict  of  guilty  by  what,  he  had  said,  and  he  re- 
plie(f  that  he  was  not.  If  the  juror  had  been  asked,  whether  he 
had  formed  and  expressed  an  opinion  with  reference  to  the  guilt  or 
innocence  of  the  prisoner,  and  had  answered  as  he  did  at  the  time 
he  was  examined  before  the  Court  upon  the  motion  for  a  new  trial, 
he  would  not  have  been  put  aside ;  so  that  if  he  had  not  then  been 
challenged  by  the  prisoner,  there  would,  upon  conviction,  have 
been  quite  as  good  a  reason  for  the  motion  as  there  is  now.  There 
was  a  waiver  of  the  question  allowed  l)y  law  with  a  view  of  testing 
the  indifference,  or  absence  of  pre-judgment  on  the  part  of  the 
juror ;  and  if  we  were  to  open  the  case  again  to  enable  the  pris- 
oner to  repair  his  omission,  we  should  be  going  further  than  we  be- 
lieve any  Court  has  gone  under  like,  or  analogous  circumstances. 
What,  acting  upon  feelings  of  pure  humanity,  a  Court  might  do,  if 
in  case  of  waiver  of  the  usual  question  the  prisoner  afterwards 
ascertained  and  was  ready  to  prove  that  one  ot  the  jurors  whoccm- 
victed  him  had,  previous  to  tlie  trial,  formed  and  expressed  an 
opinion  hostile  to  his  innocence,  I  cannot,  of  course,  say ;  but  I  do 
not  think  any  tribunal,  having  in  view  the  rules  governing  the  se- 
lection of  jurors  in  (capital  cases,  would  grant  a  motion  for  a  new 
trial  upon  such  facts  as  exist  in  this  case  with  reference  to  the  expres- 
sion by  Alfree,and  the  declaration  he  made  on  oath  with  respect  to  it. 
What  this  Court  might  have  done  if  the  facts  had  been  shown 
u|K>n  his  voir  dire,  it  is  not  for  me  to  (H)njccture  ;  but  as  he  was 
alio  .ved  to  be  sworn,  without  the  usual  question  which  the  law  has 
wisely  authorized  a  prisoner's  counsel  to  put.  I  do  not  aea  how 
we  would  be,  in  any  respect,  or  by  any  precedent,  justified  in  grant- 
ing Ji  new  trial,  and  especially  without  evi<lence  that  the  finding  of 
the  juror,  or  of  his  associates,  was  inflnen(*ed  by  such  ex[)ression, 
or  without  dissatisfaction  on  the  part  of  the  Court,  with  the  verdict 
itself. 

The  sentiment  of  the  bench    of  this  country  is  against  new 
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trials  founded  upon  objection  that  might  have  been  developed  if 
the  question  allowed  for  that  purpose  had  not  been  waived.  When 
they  have  been  granted  notwithstanding  such  waiver,  it  has  been 
where  there  was  dissatisfaction  by  the  Court  with  the  verdict,  or 
ground  for  belief  that  the  objectionable  juror  was  influenced  by 
what  he  had  said  before  the  trial.  There  is  no  proof  of  any  kind 
here  that  Alfree  was  influenced  in  his  verdict  by  the  opinion  he 
expressed  to  Schurz;  in  fact  he  asserted,  when  the  question  was 
put  to  him,  that  it  had  no  effect  whatever  upon  his  mind.  In 
the  casie  of  MUchum  V.  The  State,  11  Geo.,  615,  an  application  for 
a  new  trial,  where  it  appeared  to  the  Court  below  and  is  n^en- 
tioned  at  the  foot  of  the  reasons,  that  the  foreman  had  said  to  the 
defendant's  counsel  before  the  trial  that  "he  had'  better  not  take 
him  as  a  juror  as  he  would  hang  the  prisoner,"  the  Supreme 
Court  treated  the  statement  as  a  device  to  avoid  service  on  the  jury. 

No  evidence  was  given  with  respect  to  the  second  and  third 
assigned  reasons. 

All  that  is  alleged,  afterwards,  that  is  in  reason  four  and 
its  'subdivisions,  was  matter  for  the  jurys,  and  not  matter  for  the 
Court ;  and,  therefore,  is  not  to  be  considered  as  in  any  sense  re- 
levant to  the  application  for  a  new  trial.  It  was  their  duty 
to  consider  and  pass  upon  the  evidence  before  them,  the  state- 
ments of  the  witnesses,  their  value  when  discrepant,  their  credi- 
bility, and  the  weight  to  be  given  to  their  testimony  under  all  the 
circumstances.  The  character  of  none  of  them  for  veracity  was 
directly  impeached,  though  that  for  chastity  of  the  alleged  victim 
of  the  prisoner's  assault,  was  impugned  by  two  witnesses.  In 
answer,  however  to  them,  many  more,  having  apparently  equal 
means  of  information,  testified  that  they  had  never  heard  any 
thing  affecting  her  reputation  for  virtue — which,  in  view  of  the 
law  that  every  one  is  presumed  prima  facie  to  have  a  good 
character,  was  sufficient  to  j^ustify  the  jury  in  giving  credit  to  her 
testimony. 

The  motion  for  a  new  trial  is  therefore  refused. 
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The  State  v,  Lewis  E.  Davis, 
Murder — Malice — Drunkenness  as  a  Defence, 

Where  the  party  killing  the  other,  did  it  with  a  deadly  instrument,  or  by  the  use  of 
other  deadly  means,  the  law  implies  malice. 

Anything  which  shows  that  the  fatal  shot  fired  was  the  result  of  a  purpose,  conceived 
though  it  may  have  been  but  a  moment  before,  satisfies  the  requirement  of  the 
law  for  malice  aforethought,  as  much  as  if  it  were  done  under  the  influence  of 
an  old  enmity. 

Drunkenness  is  no  excuse  for  crime  whether  the  subject  of  it  knew  what  he  was  doing 
at  the  time  or  not ;  but  where  mania  a  potu  has  resulted  from  long  continued 
intemperance  and  the  accused  party  can  show  that  the  crime  was  committed 
when  under  the  influence  of  that  disease,  he  must  be  acquitted  as  for  insanity 
from  any  other  cause. 

The  fact  that  the  accused  was  actually  drunk  at  the  time  he  committed  the  homicide 
will  not  reduce  the  offence  from  murder  of  the  first  degree  to  murder  of  the 
second  degree  unless  the  jury  be  satisfied  that  he  was,  from  that  cause,  unable 
to  know  what  he  was  about ;  but  if  so  satisfied,  the  homicide  is  reduced  to  mur- 
der of  the  second  degree. 

{^New  Castle y  November ^  iSSj.) 

Indictment  for  murder. 

John   H,   Paynter^  Attorney  General,  for  tlie  State. 

Levi  C,  Birdy  for  the  prisoner,  asked  the  Court  to  charge  the 
jury  as  follows : 

That  if  the  jury  believe  that  the  prisoner,  at  the  time  of  firing 
the  fatal  shot,  was  so  intoxicated,  or  in  such  a  state  of  mind  as 
would  negative  that  thought,  reflection  and  premeditation,  which 
are  the  nei^essary  ingredients  of  malice;  or  that  he  was  at  the  time 
unable  to  distinguish  right  from  wrong,  then  he  cannot  be  con- 
victed of  murder  in  the  first  d^ree.  > 
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CoMEGYS,  C.  J.,  charging  the  jury: 

This  case  is  admitted  by  the  prisoner's  coansel  to  be  one  of 
murder,  and  therefore  it  is  necessary  that  I  should  say  to  you  that, 
by  our  law,  tliere  are  two  degrees  of  that  crime — murder  of  the 
first  and  murder  of  the  second  degree.  Thft  first  is  where  one  pur- 
posely kills  another,  with  a  deadly  weapon,  without  excuse  or 
justification,  or  being  under  the  influence  of  a  provocation  propor- 
tioned to  the  act  committed,  which  created  a  feeling  of  resentment 
he  was  powerless  to  resist  The  second  is  where  life  is  taken,  in 
committing  or  attempting  to  commit  a  felonious  act,  or  by  conduct 
so  reckless  as  to  show  that  the  actor  has  a  heart  regardless  of 
social  duty  and  fatally  bent  on  mischief.  Many  examples  of  this 
might  be  given,  but  I  will  cite  but  two  to  you,  as  they  will  be 
sufficient :  It  is  where  one  recklessly  shoots  or  rides  into  a  crowd, 
and  some  one  is  killed,  or  resists  and  kills  a  public  officer  acting  at 
the  time  in  the  discharge  of  his  duty. 

These  several  murders,  are  in  law,  murders  with  malace 
aforethought.  Malice  is  not  grudge,  or  resentment,  or  vindict- 
iveness  against  another  alone  j  but  is  also  the  manifestation  of  a 
wicked,  evil  spirt,  evoked  upon  tlie  occasion  of  the  act  done.  And 
in  the  absence  of  other  proof  of  malice  it  will  be  sufficient  to  es- 
tablish it — that  the  party  killing  the  other,  did  it  with  a  deadly 
instrument,  or  by  the  use  of  other  dejidly  means.  In  such  case, 
the  law  implies  malice — that  is,  the  wickedness  and  depravity  of 
heart  spoken  of — and  no  other  proof  of  any  need  be  given  by 
the  State.  There  is  then  devolved  on  the  prisoner  the  duty  and 
burden  of  showing  either  that  he  was  excusable  in  self  defense, 
or  defense  of  his  habitation,  or  that  he  had  what  in  law  is  allowed 
to.  mitigate  the  crime — that  is  outrageous  provocation  which  over- 
came his  feelings  so  completely  that  119  could  not  avoid  the  act. 
This  shows  the  absence  of  malice— wickedness — and  though  surely 
punishable,  is  not  murder  of  either  degree. 

Ill  deciding  upon  the  ciise  as  one  of  murder  of  the  first  or  second 
degree  (for  that,  as  I  have  said,  is  the  question  before  you)',  you 
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must  not  suppose,  although  malice  must  by  law  be  co-existent 
with  the  fact  of  killing,  which  is  what  is  meant  by  malice  afore- 
thought, that  a  feeling  of  enmity  or  revenge  against  the  victim  shall 
be  shown  to  have  existed  before  the  fatal  occasion  ;  but  only  that 
the  act  done  was  prompted  by  it.  Any  thing  which  shows  that  the 
shot  fired  in  this  case  was  the  result  of  a  purpose,  conceived  though 
it  may  have  been  but  a  moment  before,  satisfies  the  requirement  of 
the  law.  For  instance,  when  the  defence  of  manslaughter  is  made 
for  one  indicted  for  murder,  on  the  ground  that  the  slaying  vras 
while  the  parties  were  fighting,  this  Court  charged  the  jury  that, 
as  the  accused  had  selected  as  the  weapon  that  he  used,  that  one 
among  several  then  at  hartd  which  suited  his  purpose,  such  choice 
was  evidence  from  which  the  jury  were  warranted  in  finding  de- 
liberation, and  therefore  malice  aforethought.  The  law  is  that, 
though  no  malice  or  wickedness  of  heart  exists  before  the  time  of 
the  fatal  stroke,  or  shot,  and  yet  it  then  arose  prompting  the  act  of 
homicide,  it  is  as  much  malice  aforethought,  premeditated  slaying, 
as  if  it  were  done  under  the  influence  of  an  old  enmity. 

Having  disposed  of  the  subject  of  malice,  I  will  now  'deliver 
the  mind  of  the  Court  to  you  upon  the  subject  of  the  defence  setup 
for  the  prisoner,  that  there  could  have  been  no  malice  in  fact  in  this 
case,  because  the  prisoner  was  so  under  the  influence  of  liquor  that 
he  was  incapable  of  understanding  the  nature  and  consequences  of 
the  act  he  did.  We  say  to  you  therefore  generally  that  drunken- 
ness is  no  excuse  for  crime  whether  the  subject  of  it  knew  what  he 
was  doing  at  the  time,  or  not.  Why  ?  Because  the  state  of  public 
intoxication  alleged  to  exist  here  is  itself  a  le^al  offence  and  is  the  act 
of  the  party  setting  up  the  defence ;  and  it  is  a  rule  of  law  that  a 
party  shall  not  be  allowed  to  take  advantage  of  his  own  wrong. 
But  where  the  disease  of  mania-a-potu  has  supervened  from  long 
continued  intemperance,  and  a  party  charged  with  crime  can  show 
that  it  was  committed  when  un<ler  the  influence  of  that  dis(»ase,  he 
is  entitleil  to  be  acquitted  the  same  as  any  other  insane  man.     This 
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is  where  drunkenness  is,  in  a  sense,  an  ezcuse  for  crime — where 
mania-a-potu  has  resulteii,  which  is  alcoholic  insanity.         v^ 

It  is  not  pretended  by  the  prisoner's  counsel,  that  he  was  io 
any  sense  a  victim  of  the  insanity  known  as  mania  from  drinks 
when  he  did  the  fatal  act ;  but  he  contends  that  the  prisoner  cannot 
be  convicted  of  murder  of  the  first  degree  if  he  was  too  drunk  at 
the  time  to  know  what  he  was  about — because  he  argues  that  one 
in  such  condition  is  incapable  of  intending  or  premeditating  any- 
thing; and,  as  there  must  be  evidence  of  such  premeditation 
to  muke  murder  of  the  first  degree,  the  prisoner  must  be  ac- 
quitted of  that  charge,  as  his  offence  is  only  that  of  murder  of  the 
second  degree.  We  say  to  you,  gentlemen,  that  in  order  to  find 
him  not  guilty  of  murder  of  the  first  degree,  which  invplves  a . 
condition  of  the  mind  capable  of  conceiving  a  purpose,  you  must 
be  satisfied,  as  there  was  no  provocation  whatever  for  the  prisoner's 
conduct,  a|id  the  weapon  used  by  him  was  a  deadly  one,  that  by 
reiison  of  drunkenness  then  existing,  he  was  not  in  a  condition  to 
know,  and  in  fact  did  not  know  what  he  was  about  when  he  shot 
the  deceased.  The  fact  that  the  prisoner  was  actually  drunk  at  the 
time,  if  that  is  satisfactorily  proved  to  you,  will  not  reduce  the 
offence  from  murder  of  the  first  to  murder  of  the  second  degree^ 
unless  you  should  be  satisfied  that  he  was,  from  that  oauitey  unable 
to  know  what  he  was  about.  As  the  law  presumes  every  one  to  be 
sane  until  the  contrary  appears,  it  devolved  in  this  case  upon  the 
prisoner  to  satisfy  your  minds  that  when  he  shot  his  victim  he  was 
too  drunk  to  know  what  he  was  doing.  Has  he  done  that ;  if  not, 
he  is  guilty  in  manner  and  form  as  he  stands  indicted.  If  he  has 
done  so,  then  he  is  guilty  of  murder  of  the  second  degree.  Of  one 
or  the  other  of  these  crimes  he  is,  admittedly,  guilty. 


Verdict,  murder  second  degree* 
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The  State  v.  Becker. 

Murder — Indieinimt — Malice — Sdf-Defenoe — Defence  of  Pos- 
sessions. 

In  trying  an  indictment  lor  murder  of  the  first  degree  the  jury's  right  to  convict  of 
murder  of  the  second  degree,  or  of  manslaughter,  should  not  be  exercised  ca- 
priciously, but  be  warranted  by  the  proof  submitted  to  them. 

In  an  indictment  for  murder,  malice  is  a  necessary  element  of  the  crime,  to  be  alleged 
in  the  indictment  and  shown  to  the  jury:  but  whenever  a  homicide  is  oommitted 
with  a  deadly  weapon,  or  instrument  likely  to  produce  death,  the  law  adjudges 
that  the  act  was  a  malicious,  and  therefore  murderous  one,  unless  the  accused 
can  show  that  it  was  purely  accidental,  or  excusable  on  the  ground  of  self 
defence  or  defence  of  one's  habitation,  or  done  in  the  heat  and  excitement  of 
uncontrollable  passion,  not  out  of  proportion  to  the  provocation  given,  and  which 
the  slayer  was  powerless  to  resist;  in  the  case  of  homicide  in  self  defence  the 
slayer  must  be  in  actual  present  danger  of  life  or  limb,  not  according  to  his  own 
belief  only,  but  must  have  been  so  in  fact,  in  the  judgment  of  the  jury,  upon 
the  proof  of  the  case. 

In  the  case  of  homicide  in  defence  of  one's  possessions,  the  trespass  must  be  into  one's 
dwelling  house^  and  all  means  of  expulsion  must  have  failed,  before  there  can 
be  justifiable  homicide  of  the  intruder.  A  mere  tresspass  on  property  will  not 
justify  a  homicide. 

{//gw  Castle y  December  2,  iSSj.) 

Indictment  for  murder. 

John  Biggs,  Attorney  Greneral,  for  the  State. 

Lem  O.  Bird  and  Andrew  E.  Sanbomj  for  the  prisoner. 

CoMEQYS,  C.  J.,  charging  the  jury : 

Gentlemen  of  the  Jury:  The  indictment  in  this  case  charges 
the  prisoner,  Becker,  with  the  crime  of  murder  of  the  first  degree. 
As  there  are  in  law  other  kinds  of  homicide,  it  is  proper  tliat  I 
should  inform  you  what  they  are ;  and  also  that  though  you  should 
not  be  able  from  the  testimony  to  convict  the  prisoner  of  murder 
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of  the  first,  yet  should  the  evidence  be  sufficient  to  convict  him  of 
murder  of  the  second  degree,  you  may  find  hira  guilty  of  such 
degree;  and  if  it  be  not  sufficient  for  that,  then,  if  the  killing  was 
wronefnl,  being  neither  excusable,  justifiable,  nor  accidental,  you 
may  find  him  guilty  of  manslaughter,  simply.  But  it  is  also  my 
duty  to  say  to  you,  and  I  do  it  now^n  the  outset,  that  it  is  not  your 
province  to  decide,  of  your  own  mere  pleasure,  whether  you  will 
upon  an  indictment  for  murder  of  the  first  degree  and  proof  of  a 
feloniofts  homicide,  convict  of  one  grade  of  that  crime,  or  another  : 
but  it  is  your  duty,  upon  such  an  indictment,  to  determine  the  grade 
of  crime,  by  the  law  and  the  evidence  only.  Therefore  where  it  is 
said  that*the  jury,  in  trying  an  indictment  for  murder  of  the  first 
degree,  -may  convict  of  murder  of  the  second  degree,  or  of  man- 
slaughter, nothing  more  is  meant  than  that  the  jury,  if  they  find 
the  specific  charge  not  supported,  may  award  to  the  offence  com- 
mitted a  verdi(!t  of  murder  of  the  second  degree,  or  of  manslaughter, 
respectively,  as  the  evidence  shall  determine  the  grade.  The  jury's 
right  shouhl  not  be  exercised  capriciously,  but  l)e  warranted  by  the 
proof  submitted  to  them.  Of  course  if  there  be  not  ev^idence 
before  the  jury  justifying  any  adverse  verdict,  they  may  and  should 
acquit  altogether.  There  is  a  very  erroneous  idea  prevailing  that 
jurors  can  do  as  they  please  in  a  capital  case.  They  have  the  mere 
power,  of  course  to  do  so,  and  so  far  the  notion  is  correct ;  but  they 
have  no  'right  to  do  so,  for  that  would  be  to  make  the  oath  they 
take,  io  render  a  true  verdict  according  to  the  evidence,  a  mere  form — 
which  it,  by  no  means,  is;  but  a  very  solemn  oblicration  binding  in 
law,  a  breach  of  which  the  conscience  can  never  condone.  How- 
ever unpleasant  the  duty  devolving  upon  a  jury  by  the  qualifica- 
tion administered  to  them  by  the  Court's  order,  it  may  not  be 
avoided,  or  evaded  :  and  where  the  honest  rendition  of  it  involves 
the  loss  of  his  life  by  one  accused  of  a  capital  crime,  those  who 
give  it  have  but  said,  after  all  by  their  verdict  of  guilty  that  the 
charge  has  been  proven.  The  community  where  the  law  exists 
has  provided  the  punishment  for  crimes:  no  jury  fixes  it. 
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Murder  is,  in  brief,  the  killing  of  one  person  by  another,  with 
malice  aforethoaght,  or  preconceived.  The  term  malice  does  not 
mean  simply  revengefulness,  or  hatred,  but  a  depraved  state  of  the 
heart — wickedness.  This  depravity  may  not  be  a  characteristic  of 
the  slayer,  who  may  in  fact  be  in  general  a  man  of  good  and  not 
bad  heart ;  but  if  act  or  conduct  of  his,  to  the  injury  of  another,  is 
a  wicked  act,  or  act  denoting  depravity  at  the  time,  it  is  a  malicious 
act  in  law.  If  a  man  should  recklessly  fire  off  a  gun  in  a  crowded 
place,  and  some  one  though  a  perfect  stranger  to  hinj  should  be 
killed  thereby,  the  act  would  be  a  wicked  act  in  fact  and  in  law, 
and  therefore  malicious. 

Where  the  person  who  slays  another,  does  it  deliberately,  that 
is  with  a  design  to  kill  him,  and  without  the  existence  of  any 
circumstances  which  in  law  are  a  justification  or  excuse,  he  is  guilty 
of  murder  of  the  first  d^ee :  he  is  said  to  have  acted  with  express 
malice.  Where  one  lies  in  wait  for  another  and  kills  him ;  where 
there  is  a  grudge  on  his  part  towards  his  victim ;  where  he  delib- 
erately prepares  poison  for  him  which  kills  him ;  or  where  in  at- 
tacking him,  he  deliberately  selects  a  deadly  weapon;  all  these 
things  are  the  evidence  of  malice,  and  are  said  to  be  express,  though 
not  a  word  may  ever  have  been  uttered  by  the  prisoner  against  him 
whom  he  slew. 

Every  grade  of  •homicide  which  does  not  descend  to  that  of 
manslaughter,  is  murder.  That  which  has  characteristics  such  aa 
some  I  have  pointed  out,  is  murder  of  the  first  degree.  But  there 
are  many  malicious  homicides  which  are  not  murder  of  the  first 
degree ;  such  are  murder  of  the  second  degree.  This  offence  differs 
from  the  other  in  two  respects —i«i,  it  is  now  punished  differently; 
and  Sd,  there  is  no  express  malice,  but  malice  is  implied  in  law. 
One  of  the  instances  of  this  crime  is  where  a  man  recklessly  shoots 
into  a  crowd,  or  rides  or  drives  furiously  into  it,  so  that  some  per- 
son is  killed ;  another  is,  where  a  person  is  guilty  of  a  deliberate 
cruel  act  likely  to  produce  death  but  without  actual  design  to  take 
life,  and  death  follow ;  another  is  where  one  is  engaged  in  committ- 
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ing  or  attempting  to  commit  any  felonious  act  whatever,  and  some 
one  is  killed  by  it.  An  example  of  the  latter  is  where  one  shoot- 
ing at  poultry  with  intent  to  steal  it,  misses  his  aim,  and  kills  a 
human  being;  here  he  is  guilty  of  murder  of  the  second  degree, 
because  the  larceny  of  the  poultry  would  be  a  felony. 

Manslaughter  is  where,  according  to  the  general  acceptance  of 
the  term,  one  kills  another  upon  sudJen  provocation,  in  the  heat  of 
blood.  This  is  not  called  a  maliciom  honvicide,  because  of  the  heat 
of  blood  wl^ich  negatives  the  idea  of  premeditation,  or  general  de- 
pravity of  heart;  but  it  is  by  law  felonious,  because  neither  justi- 
able  nor  excusable.  A  familiar  example  of  this  oflFence  is  where 
two  men  suddenly  fall  out  and  fight,  and  one  in  a  transport  of  pas- 
sion kills  the  other.  The  law  having  regard  to  the  infirmities  of 
men's  tempers,  adjudges  the  crime  to  be  manslaughter  only.  So 
where  provocation  of  a  grevious  kind  is  givwi  by  one  man  to 
another,  calculated  to  arouse  him,  and  which  does  then  excite  him 
to  madness,  dethroning  for  the  moment  his  reason,  so  that  he  is  in- 
capable of  controlling  his  passions,  or  governing  himself ;  killing 
by  the  person  offended,  under  such  circumstances,  is  manslaughter. 
But  it  is  not  every  provocation  that  will  reduce  homicide  from 
murder  to  manslaughter.  It  must  bear  some  reasonable  proportion 
to  the  act  of  killing.  It  is  a  serious  provocation,  unquestionably, 
to  be  publicly  abused  by  false  and  offensive  epithets  or  charges,  or 
be  stigmatized  as  having  been  guilty  of  a  degrading  crime ;  but 
the  law  will  not  allow  the  abused  to  strike  the  other,  for  that,  with 
his  fist  even,  for  no  mere  words  whatever  will  justify  an  assault; 
nor  will  a  threat,  unless  accompanied  by  evidence  of  a  present  pur- 
pose to  carry  it  into  execution.  And  however  great,  or  enormous 
the  provocation  may  be,  if  there  be  time  for  the  passion  to  cool,  and 
reason  to  resume  her  sway,  the  act^of  killing  will  be  murder,  and 
of  the  first  degree,  because  done  under  the  influence  of  a  spirit  of 
revenge,  which  is  always  express  malice. 

A  common  example  of  justifiable  homicide,  is   where  the  law 
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requires  of  a  man  that  he  take  the  life  of  another — ^as  of  a  sheriff 
that  he  hang  a  condemned  prisoner. 

Excusable  homicide  is  either  in  defence  of  one's  own  person, 
or  that  of  some  member  of  his  family,  or  in  defence  of  his  posses- 
sion of  real  estate.  Where  it  is  in  defence  of  one's  own  self,  it 
must  appear  that  the  slayer  had  no  other  means  of  protecting  his 
own  life.  The  law  is  very  tender  of  human  life,  and  will  not  allow 
a  person  assailed  to  slay  his  adversary,  until  he  shall  have  resorted 
to  all  other  means  at  hand  to  protect  himself.  And  the  protection 
must  be  to  his  life,  or  against  some  enormous  bodily  harm  then 
threatening  him — something  impending,  which,  if  not  averted,  will 
either  kill  him,  or  wound  him  grievously.  Unless  this  state  of 
things  exist,  the  killing  would  be  murder.  The  slayer  must  be  in 
actual  present  danger  of  life  or  limb;  it  is  not  sufficient  that  he  in- 
sist upon  his  trial  that  he  was  so  according  to  his  belief;  he  must  have 
been  so  in  fact,  in  the  judgment  of  the  jury,  upon  considering  the 
proof  of  the  surrounding  facts.  Ttie  doctrine  that  every  man  is  to 
form  his  own  judgment  of  when  his  life  is  in  danger,  is  not  a 
Bound  one,  as  it  would  substitute  the  slayer's  judgment  in  every 
case  for  that  of  the  jury  :  but  the  true  doctrine  is,  that  he  shall 
submit  his  conduct  to  the  test  applied  to  that  of  all  other  reasonable 
men  placed  under  similar  circumstances.  The  facts  must  exist 
which  show  that  the  slayer  had  no  other  way  to  protect  his  life 
than  by  taking  that  of  another,  or  he  must  be  held  guilty  of  crime. 

With  regard  to  homicide  claimed  to  be  excused  on  the  ground 
of  protection  to  one's  possession  of  real  estate,  I  have  to  say  to  you, 
that  the  law  is  very  much  like  that  of  defence  of  the  person : 
life  is  not  to  be  taken  until  other  means  of  expulsion  have  failed 
to  rid  the  possessor,  of  the  intruder  upon  his  possession.  And  it 
must  be  a  trespass  into  one's  dwelling  house  that  will  excuse  homi- 
dde  if  the  intruder  cannot  be  otherwise  expelled :  a  simple  entry 
upon  land,  is  not  to  be  treated  as  like  that  into  a  dwelling  house,  so 
as  to  justify  the  taking  of  life.  A  mere  trespass  on  property  will 
not  justify  a  homicide. 
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Death  by  accident  is  where  one  is  engaged  in  doing  a  lawful 
act^  and  unfortunately  kills  another.  A  familiar  example  is  where 
a  person  is  using  a  hatchet  in  a  lawful  manner  and  it  fly  off  the 
handle  and  kill  another^  this  is  pure  accident  and  not  punishable. 
To  justify  a  verdict  of  not  guilty  on  the  ground  of  accident,  it 
must  appear  to  the  jury,  from  the  proof  before  them,  that  the  act 
done  was  the  unfortunate  result  of  a  perfectly  lawful  act  in  itself^ 
done  with  reasonable  care,  and  regard  for  the  lives  and  persons  of 
others.  If  there  be  any  negligence,  or  want  of  proper  care,  the 
loss  of  life,  or  injury  to  the  person  cannot  be  said  to  be  purely  ac- 
cidental, but  partly  the  consequence  of  the  default  of  the  individual 
killing  the  other  and  therefore  subjecting  him  to  indictment  for  the 


Another  word.  In  case  of  indictment  for  murder,  the  ingre- 
dient of  malice  (as  I  have  defined  it  to  you)  is  a  necessary  element 
of  the  crime,  to  be  alleged  in  the  indictment  and  shown  to  the  jury : 
but  whenever  a  homicide  is  committed  with  a  deadly  weapon,  or 
instrument  likely  to  produce  death,  the  law  adjudges  that  the  act 
was  a  malicious,  and  therefore  murderous  one,  unless  the  accused 
can  show  that  it  was  purely  accidental,  or  excusable  on  the  ground 
of  self  defence  or  defence  of  one's  habitation,  or  done  in  the  heat 
and  excitement  of  uncontrollable  passion,  not  out  of  proportion  ta 
the  provocation  given,  and  which  the  slayer  was  powerless  to  resist. 

Though  not  asked  to  do  so,  I  say  to  the  jury  that  no  party 
charged  with  crime  is  to  be  convicted  unless  the  jury  are  satisfied 
beyond  a  reasonable  doubt  that  he  is  guilty.  But  the  doubt  must 
not  be  a  vain  or  frivolous  one,  but  such  as  grows  out  of  the  testi- 
mony in  the  case,  and  one  that  a  reasonable  mind,  acting  in  the  dis- 
charge of  a  high,  l^al  and  conscientious  duty,  is  constrained  by 
the  evidence  to  entertain. 

Verdict,  manslaughter. 
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Deliberate  intention  to  unlawfiilly  do  any  bodily  haim  to  another  is  express  malice. 

Where  such  malice  prompts  the  act  of  violence  which  results  in  the  death  of  another, 
the  slaying  is  with  express  malice  aforethought,  and  the  slayer  is  guilty  of  mur- 
der of  the  first  degree. 

Eveiy  homicide  done  with  a  deadly  weapon,  is  in  law  presumed  to  be  a  malicious  | 
homicide,  and  is  murder,  unless  done  under  the  influence  of  sudden  passion,'  or  , 
in  the  lawful  defence  of  the  slayer's  person,  iamily  or  habitation. 

Murder  of  the  second  degree  is  where  there  is  no  actual  intention  to  kill  the  party 
slain,  and  yet  the  act  was  a  deliberate,  cruel  one,  or  done  while  the  accused  was 
committing  or  attempting  to  commit  a  felony. 

Manslaughter  is  the  unlawful  killing  of  another  without  any  malice  whatever. 

A  forcible  entry  into  a  tract  of  land,  by  opening  a  closed  gate,  or  pulling  down  fence 
bars,  or  cutting  through  a  hedg^  or  breaking  a  wall,  does  not  wanant  the  pos- 
sessor in  resorting  to  any  violence  to  expel  the  intruder  incommensurate  with  or 
out  of  just  proportion  to  that  used  or  threatened,  and  before  he  can  kill  the  tres- 
passer in  self  defence  he  must  first  have  used  every  other  means  of  escape. 

Li  case  of  a  mere  trespass,  killing  the  intruder  would  be  murder  of  the  first  degree, 
if  the  slayer,  expecting  a  dangerous  attack,  armed  himself  to  repel  the 
trespasser  and  used  said  arms  without  any  serious  resistance  on  the  trespasser's 
part. 

If  a  public  highway  be  obstructed  by  a  heavy  fall  of  snow  which  has  filled  or  block- 
aded it,  travellers  along  such  highways  have  the  right  to  enter  upon  and  travel 
across  the  adjoining  lands,  whether  inclosed  or  not,  in  the  pursuit  of  their  law- 
ful business,  not  doing  any  wanton  or  unnecessary  damage  to  the  possessor  or 
his  crops,  though  it  is  not  for  the  possessor  to  say  what  the  route  of  the  public 
travel  across  his  land  shall  be,  and  the  owner  becomes  a  wrongdoer  in  resisting 
the  traveller  in  this  right ;  and  if  the  owner  had  prepared  himself  beforehand 
with  arms,  and  had  gone  to  the  place  where  the  traveler  would  enter  his  lands 
for  the  purpose,  if  necessary,  of  using  such  anns  if  any  conflict  should  arise, 
and  such  conflict  having  arisen,  had  by  them  slain  the  traveler,  the  slaying 
would  be  murder. 

27 
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But  if  the  possessor  had  used  only  reasonable  resistance  to  the  traveller's  passage  and 
was  first  attacked  by  him  with  a  deadly  weapon,  whether  club  or  gun,  whereby 
his  life  was  placed  in  imminent  danger,  or  enonnous  bodily  harm  threatened  to 
his  person,  he  was  justified  in  killing  the  deceased,  if  such  killing  was  necessaiy 
to  save  his  life,  or  avert  an  enormous  bodily  hann. 

{New  Cattle^  February  ij,  iSSd.) 

Indictment  for  murder. 

On  the  morniDg  of  January  12,  1886,  Wesley  Hanby  started 
with  a  load  of  calves  to  Edgemoor.  The  road  in  front  ot  the  farm 
of  Isaac  Talley  was  filled  with  snow  and  impassable,  and  it  was 
necessary  to  pass  through  Talley's  field.  There  had  been  previous 
quarrels  between  the  men,  and  on  the  previous  day  Talleyhad  told 
Hanby  be  should  not  pass  through  his  wheat  field.^  Hanby  started 
from  hon^e  with  a  loaded  gun,  and  when  he  arrived  at  the  bars 
through  which  he  wished  to  pass  into  the  wheat  field  he 
there  met  Talley  who  resisted  his  entering  the  field ;  a  fight  ensued 
in  which  Hanby  raised  his  gun  to  fire  at  Talley,  but  the  gun  failed 
io  fire.  Talley  drew  a  pistol  from  his  pocket,  fired  and  killed 
Hanby. 

John  H.  Payrder^  Attorney  General,  and  John  Biggs,  Deputy 
Attorney  Greueral,  for  the  State,  asked  the  Court  to  charge  the  jury 
as  follows : 

First,  That  if  they  believed  the  road  impassable,  the  deceased 
had  a  right  to  cross  the  prisoner's  land. 

Second,  That  even  if  the  deceased  was  a  trespasser  the  prisoner 
was  not  justified  in  resorting  to  force,  but  should  have  appealed  to 
the  law  for  redress. 

Third,  In  order  to  justify  killing  on  the  ground  of  necessity, 
the  person  committing  the  act  must  be  without  fault  in  bringing 
about  that  necessity. 
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Fourthy  That  a  conflict  provoked  by  the  defendant  cannot  be 
set  up  in  seif-defenae. 

Mfth^  That  the  burden  of  showing  self-defense  beyond  a  rea- 
sonable doubt  rests  on  the  accused,  unless  it  otherwise  appears  by 
the  evidence. 

Siaih,  That  if  parties  agree  to  fight,  and  the  blood  having  had 
time  to  cool,  they  go  out  for  that  purpose  and  death  ensues,  it  will 
be  murder. 

SeverUhy  That  if  the  prisoner  went  to  that  fatal  spot  on  the 
morning  of  January  12th,  1886,  intending  to  kill  the  deceased,  if 
he  undertook  to  cross  the  field,  he  is  guilty  of  murder  of  the  first 
degree. 

George  Oray  and  Levi  C.  Birdy  for  the  prisoner,  asked  the 
Court  to  charge  the  jury  as  follows : 

Firdy  If  the  jury  believe  from  the  evidence  that  the  prisoner 
at  the  bar  had  been  suddenly  assailed  and  was  endeavoring  to  es- 
cape from  his  assailants,  and  the  assault  was  of  such  a  character  as 
to  produce  in  the  mind  of  a  reasonable  man  an  honest  apprehen- 
sion that  he  was  in  danger  of  being  killed  or  of  receiving  great 
bodily  harm,  the  use  of  an  instrument  or  atrtide  not  necessarily  a 
deadly  weapon  by  the  defendant  to  delay  his  pursuers  will  be  ex- 
cusable, even  if  it  results  in  the  death  of  one  of  his  assailants. 

Seeondy  If  the  jury  believe  from  the  evidence  that  the  instru- 
ment which  produced  the  death  of  the  deceased  was  not  necessarily 
a  deadly  weapon  and  was  used  by  the  defendant  in  a  mannei*  show- 
ing no  premeditation  in  procuring  it ;  suddenly,  and  during  an 
affray,  when  the  defendant  was  retreating  and  under  great  excite- 
ment, the  law  will  not  imply  malice. 

Therefore,  unless  the  State  has  proved  to  the  jury,  beyond  a 
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reasonable  doobt,  express  malioe,  the  prisoner  oannot  be  convicted 
of  either  grade  of  marder  under  our  Statute. 

Third,  That  if  the  jury,  after  a  calm  review  of  all  the  testi- 
moDj,  and  regarding  it  alone,  have  in  their  minds  a  reasonable 
doubt,  such  as  honest  and  intelligent  men  may  entertain  in  this 
(!ase,  of  the  guilt  of  the  prisoner;  that  is,  whether  he  cast  the  stone 
under  a  necessity  to  save  his  own  life,  or  to  prevent  the  infliction 
of  enormous  bodily  harm,  he  is  entitled  to  the  benefit  of  that  doubt 
and  should  be  acquitted. 

CoMEGYS,  C.  J.,  charging  the  jury  : 

Where  there  is  a  deliberate  intention  to  do,  unlawfully,  any 
bodily  harm  to  another,  this  is  malice  in  fact,  express  malice. 

**  The  evidence  of  such  malice  must  arise  from  external  cir- 
cumstances discovering  the  inward  intention — such  as  lying  in  wait,, 
antecedent  threats,  former  grudges,  deliberate  contrivances,  and  the 
like,  which  are  various,  according  to  variety  of  circumstances.'' 

Where  such  malice  prompts  the  act  of  violence  which  results 
in  the  death  of  another,  the  slayer  is  said  to  have  acted  with  ex* 
press  malice  aforethought,  and  to  be  guilty  of  murder  of  the  first 
degree. 

Every  homicide,  or  killing  by  one  man  of  another,  which  is 
done  with  a  deadly  weapon,  or  one  likely  to  do  great  bodily  harm, 
is  in  law  presumed  to  be  a  malicious  homicide,  and  is  murder  of 
the  first  or  second  degree;  unless  done  under  the  influence  of  sudden 
and  immediate  passion,  or  heat  of  blood,  or  in  the  lawful  defence 
by  the  slayer  of  himself,  his  family,  or  his  habitation.  There  are 
homicides  justified  by  law,  as  the  hanging  of  a  prisoner  by  a  sheriff 
in  the  course  of  his  duty,  &c.,  but  it  is  not  necessary  to  speak 
further  of  such. 

Wherever  homicide  with  a  deadly  weapon  cannot  be  excused 
on  the  ground  of  self-defence,  or  justified  by  the  defence  of  family 
or  habitation,  or  shown  to  have  been  committed  in  heat  of  blood 
arising  in  a  sudden  and  unexpected  affray,  or  from  such  provocatioa 
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as  an  ordinary  person  is  incapable  of  enduring,  it  is  a  malicious  ^ 
homicide,  and  murder  of  one  or  the  other  of  the  degrees  thereof. 

I  have  already  stated  to  you  what  the  law  calls  malice.  It  is 
a  stat£  of  condition  of  the  mind  and  heart  most  commonly  shown 
by  acts  of  revenge  or  of  cruelty.  This  condition  is  innate  wicked- 
ness. A  man  who  has  it,  is  said  to  be  bad-hearted,  dangerous, 
revengeful.  A  good-hearted  man  is  one  without  this  state  of  the 
heart.  You  say  of  such  a  one  as  the  latter,  he  doesn't  bear  m&lice. 
There's  the  distinction  between  the  two — ^the  one  is  malicious,  in 
the  sense  of  bebg  revengeful  or  cruel,  the  other  is  not.  This  kind 
of  malice  is  that  which  prompts  him  who  has  it,  to  lie  in  wait  for 
one  who  is  the  subject  of  his  vindictivenesa,  to  assail  him  with  a 
deadly  weapon ;  to  prepare  and  lay  poison  for  one,  or  give  it  to  him 
in  his  food,  &c.  It  is  express  malice  aforethought— a  preconceived, 
predetermined  purpose  to  kill  another,  or  to  do  him  some  enormous 
bodily  harm.  Where  the  circumstances  of  the  death  disclose  such 
purpose,  then  the  conclusion  cannot  be  resisted,  that  the  crime  is 
mnrder  of  the  first  degree. 

Murder  of  the  second  d^ree  is  where  there  is  no  actual  inten- 
tion to  kill  the  party  slain,  and  yet  the  act  that  did  it  was  a  delib- 
erate, cruel  one,  or  performed  while  the  accused  was  committing  or 
attempting  to  commit  a  felony  in  law.  In  these  cases,  the  homicide 
is  a  malicous  one — for  it  shows  that  depravity  of  the  heart  which 
is  maliciousness;  but  in  the  absence  of  evidence  of  preconceived 
design  to  take  the  life  destroyed,  it  is  not  by  law  murder  of  the 
first  degree,  but  is  murder  of  the  second  degree. 

I  have  given  you,  along  with  the  definition  of  murder,  suf- 
ficient I  think  to  enable  you  to  distinguish  between  the  different 
d^rees  of  that  crime ;  and  also  to  understand  that  malice  is  wick- 
edness— the  kind  of  wickedness  that  can  compass,  or  intend,  the 
death  of  another,  and  adopt  the  means  to  bring  it  about,  which  is 
express  malice;  or  do  some  cruel,  or  felonious  act,  from  which 
death  ensues,  which  is  implied  malice. 

I  will  now  speak  of  manslaughter,  and  the  law  of  self- 
defence. 
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Manslaughter  is  the  anlawful  killing  of  another  without  any 
malice  whatever.  The  common  description  of  the  offence,  or  rather 
example  of  it,  is  where  two  men  fight  apon  a  sudden  affray,  and 
one  kills  the  other  with  a  deadly  weapon,  in  the  heat  of  blood,  oc- 
casioned by  the  encounter.  In  such  case,  the  law,  taking  account  of 
the  infirmity  of  human  nature,  treats  the  offence  as  of  less  grade  than 
either  of  the  d^^ees  of  murder ;  but  it  in  no  sense  excuses  the  of- 
fender. He  is  still  amenable  to  severe  punishment  by  fine  and  im- 
prisonment. But,  if  there  be  anything  in  the  conduct  of  the  slayer 
which  shows  that  the  killing  was  not  from  the  passion  excited  by  the 
conflict,  but  that  such  conflict  was  made  the  occasion  or  was  sought 
for  the  purpose  of  enabling  him  to  be  revenged  upon  his  opponent 
on  account  of  some  prior  difficulty,  then  the  offence  would  not  be 
manslaughter  but  murder,  and  that  of  the  first  degree. 

If  there  be  a  long  standing  quarrel  or  grudge  between  two 
men,  and  they  accidentally  meet,  and  have  a  fresh  quarrel  with 
which  the  old  one  has  no  connection,  and  one  slay  the  other  in  the 
heat  of  the  strife,  it  is  but  manslaughter ;  but  if  the  old  grudge  had 
anything  to  do  with  the  quarrel,  the  homicide  would  be  murder, 
and  of  the  first  degree,  because  the  old  grudge  was  malice,  which 
found  expression  in  the  slaughter.  The  stroke,  or  shot,  connected 
itself  with  the  grudge,  and  was  malicious.  It  was  part  at  least  of 
the  passion  of  rancor  that  caused  the  death,  and  that  is  enough. 
Again,  where  by  arrangement  two  men  meet  to  fight  each  other, 
and  one  is  killed,  the  other  is  guilty  of  murder  of  the  first  degree, 
because  the  fight  was  premeditated ;  and  as  both  had  gone  to  it  pre- 
pared to  use  deadly  weapons,  it  makes  no  difference  who  struck  the 
first  blow.     Duels  are  of  this  class. 

All  homicides  are  by  law  presumed  to  be  malicious  where 
done  with  a  deadly  weapon ;  therefore,  in  case  of  a  homicide,  where 
the  prisoner  is  shown  to  have  used  such  a  weapon  in  producing  the 
death  of  the  victim,  his  guilt  of  the  crime  of  murder  is  complete, 
unless  he  can  show,  and  the  duty  to  do  it  is  at  once  cast  upon  him, 
that  the  killing  was  in  the  heat  of  blood  in  a  mutual  combat  be- 
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tween  his  adversary  and  himself;  or  that  he  was  obliged  to  slay 
him  to  protect  himself  from  being  slain,  or  receiving  great  bodily  , 
harm ;  or  to  render  the  same  kind  of  protection  to  some  member 
of  his  family ;  or  defend  his  habitation  against  violent  and  felon- 
ious invasion  by  the  deceased.  This  he  must  do,  although  no  evi- 
dence has  been  given  of  any  express  malice,  such  as  hatred,  grudge 
or  revenge,. 

Where,  however,  there  is  such  evidence  of  a  previous  quarrel 
between  the  parties,  producing  standing  ill  feeling,  a  condition  of 
hostility,  if  there  be  proof  of  facts,  or  circumstances,  to  show  that 
such  ill  feeling,  or  hostility,  was  an  element  of  the  contest,  or  was 
influential  in  promoting  the  slaying,  the  oflTence  would  be  murder. 
The  question  in  such  case  would  seem  to  be,  would  the  prisoner 
have  killed  his  enemy  if^  there  had  been  no  previous  hostility  be- 
tween them  ?  If  the  answer  should  be  no,  then  it  was  not  heat  of 
blood  produced  by  the  fight  that  caused  the  death,  but  the  old 
grudge.  The  fight  was  made  the.  occasion  of  gratifying  previous 
ill-will  or  hatred. 

The  law  of  defence  is  shown  by  a  common  example,  or  illus- 
tration, thus :  If  one  be  suddenly  attacked  by  another  with  a 
deadly  weapon,  or  other  instrument  likely  to  cause  death,  or  some 
great  bodily  harm,  or  he  is  so  situated  that  he  has  no  other  means 
of  escaping  the  fury  of  his  adversary  than  by  taking  his  life,  he 
may  take  such  life ;  in  other  words  he  may  save  his  own  life,  or 
limb,  at  the  expense  of  the  life  of  his  assailant.  This  is  the  law 
of  necessity ;  the  supreme  right  which  all  men  have  of  self  protec- 
tion, and  which  overrides  all  the  law  against  taking  life. 

It  has  doubtless  been  seen  that  before  this  paramount  right 
can  be  lawfully  exercised,  it  must  be  made  appear  that  there  were 
no  other  means  of  security.  If  there  w^re,  then  the  slayer  would 
be  guilty  of  crime.  If  he  can  retreat  from  his  adversary  he  is 
bound  to  do  it,  and  he  may  not  turn  upon  and  kill  him,  until  re- 
treat will  no  longer  be  availing.  A  man  is  not  to  be  allowed  to 
kill  another  because  that  other  is  endeavoring  to  kill  him,  unless 
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his  life  cannot  be  protected  otherwise.  He  must  endeavor  in  tJte 
best  manner  the  circumstances  allow  to  escape  him  before  he  can 
kill  him.  When  one  has  retreated  as  far  as  he  can,  and  effort  to 
do  more  would  endanger  his  life,  he  may  then  become  the  assailant 
in  his  turn,  and  may  slay  his  enemy.  If  one  endeavor  to  assail 
another  with  a  club,  or  otiier  like  weapon,  dangerous,  or  deadly, 
the  party  attacked,  if  there  be  space  about  him  to  do  so  in,  should 
get  out  of  the  way. 

This  is  very  hard  for  a  spirited  man  to  do ;  but  the  law  re- 
quires of  him,  before  taking  life,  that  he  shall  do  so,  if  he  can — ^it 
taking  no  account  of  the  difference  between  men  in  point  of  spirit 
or  bravery  or  their  sensitiveness  to  insult,  bat  requiring  of  all  alike 
that  they  shall  not  kill  unless  life  is  incapable  of  bdng  protected  or 
the  body  secured  agai  nst  great  bodi  ly  harm  in  any  other  way.  The  law 
is  very  tender  of  human  life  and  will  not  allow  that  of  an  assail- 
ant evep  to  be  taken,  except  under  such  necessity  as  has  been  de- 
scribed. This  law  of  self  defence  supposes  that  the  attack  was  va^ 
expected  by  the  slayer ;  for  if,  in  case  of  combat,  the  slayer  went 
into  it  voluntarily ;  expected  to  meet  his  opponent  and  prepared 
himself  beforehand  with  the  means  to  contend  with  him,  the  ooa* 
flict  cannot  be  distinguished  from  that  of  a  duel,  where  if  one  party 
be  killed  the  other  is  guilty  of  murder.  So  much  for  the  law  of 
self-defence.  If  the  law  were  otherwise,  then  revenge  or  resent- 
ment would  take  the  place  of  self-defence  and  homicidal  crimee 
would  be  common — so  strong  are  the  passions  of  men,  when  avenge 
ing  the  insult  of  attack.  The  penalties  for  homicides  are  the  best 
protection  yet  discovered  for  the  security  of  society. 

Not  all  the  influence  of  moral  training,  nay  of  religion  itself, 
would  be  found  so  adequate  and  sufficient  for  that  purpose  as  the 
terrors  of  the  law — so  deeply  rooted  in  the  hearts  of  men,  is  the 
spirit  of  revenge,  which,  at  some  time  or  other,  has  been  aroused 
in  most  of  them.  Though  crimes  of  extreme  violenoe,  such  as  . 
homicides,  are  apparently  on  the  increase,  at  this  particular  tioM, 
yet  there  are  fewer  by  far  in  proportion  to  population  than  them 


Digitized  by  VjOOQIC 


STATE  V.  TALLEY.  426 

,  OPINION  OF  COUBT. 

were  in  times  past  The  striot  adminiitration  of  the  law  by  oourte 
and  janes  still  eontinoas ;  and  while  such  remains  the  rule,  we 
may  reasonably  look  forward  to  the  time  wh^i  human  life  can  be 
said  to  be  safe  in  Delaware  from  personal  violence.  A  strict  en* 
foroement  of  the  law  is  the  best  security  to  the  people  of  the 
State. 

The  lawy  with  respect  to  defence  of  property,  is  this  :  When 
a  man  is  in  his  own  habitation,  or  dwelling  place,  and  is  there  vio- 
lently attacked  by  one  who  intends  to  kill  him,  or  do  him  some 
grievous  bodily  harm,  he  need  not  take  any  steps  to  get  oat  of 
his  way.  As  every  num's  dwelling  house  is  also  his  castle  of  de- 
fence, or  in  the  eye  of  the  law,  he  need  not  retreat  at  all  (he  being 
in  contemplation  of  law  in  the  same  situation  as  one  attacked  else* 
where  than  in  his  own  house  who  ha«  retreated  until  he  can  do  so 
no  farther  by  reason  of  a  wall  or  other  obstruction  that*  prevents 
him),  but  Bsay  slay  his  adversary  thus  attacking  him.  But  wbem 
the  trespass  of  the  wrongdoer  is  not  to  the  habitation  or  dwelling, 
but  upon  or  to  the  land  only,  there  the  law  is  different.  Before  he 
can  use  any  violence  to  the  tre^iasser,  mudi  lees  resort  to  a  deadly 
weapon,  he  must,  if  he  wishes  to  get  rid  of  him,  endeavor  to  do  se 
by  the  use  of  gentle  means,  such  as  persuasion  or  moderate  appli- 
cation of  foroe ;  should  resistance  be  offered,  he  has  the  right  to 
oppose  to  that  resistance  and  use  sufficient  force  to  overcome  it,  but 
never  resort  to  the  use  of  a  deadly  or  dangerous  weapon 
nntil  it  is  absolutely  necessary  to  defend  himself  i^inst  such  in 
the  hands  of  the  wrongdoer. 

An  attempt  at  a  forcible  entry  for  a  felonious  purpose  into  a 
dwelling  house  may  be  resisted  at  once  by  killine:  the  offender,  if 
that  be  necessary  to  the  defence  of  it.  But  a  forcible  entry  into  a 
tract  of  land,  by  opening  a  closed  gate,  or  pulling  down  fence  ban, 
or  cutting  through  a  hedge,  or  breaking  a  wall,  as  it  does  not  de- 
note  of  itself  an  intention  to  do  any  act  of  personal  violence,  does 
not  wamnit  the  poasessor  in  resorting  to  any  violence  to  expel  the 
intoader  iacoBimeoMrate  with  or  cot  of  just  pveportion  to  that  osed 
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or  threatened.  The  law  fumiBhes  an  adequate  remedy  for  thiB 
offence^  in  punishing  such  a  trespassery  not  only  with  the  actual 
damages  the  plaintiff  has  suffered  by  his  wrongful  act,  but  will 
also  authorize  a  jury  to  give  exemplary  damages,  or  damages  by 
way  of  punishment  for  his  violent  entry,  where  it  has  been  attended 
by  circumstances  indicating  a  purpose,  on  the  part  of  the  aggressor, 
to  create  terror  in  the  mind  of  the  occupier  by  show  of  arms,  &c. 

The  law  requiring  one  to  avoid  contact  with  an  infuriated  as- 
sailant by  retreating  from  him,  if  he  can,  before  taking  his  life,  or 
keeping  out  of  the  way  of  one  who  intends  to  attack  feloniously, 
applies  also  to  the  occupier  of  land,  be  he  owner  or  tenant,  upon 
which  a  trespass  is  made,  with  this  qualification,  that  in  the  case  of 
an  occupier  of  land,  there  would  be  a  direct  insult  given  by  the  act 
,  of  one  entering  with  arms,  which,  if  resisted,  by  the  use  of  a  deadly 
weapon,  ^ould  be  placed  upon  a  different  footing  from  tiiat  of  the 
other  cases  supposed.  Much  is  allowed  to  the  weakness  of  human 
nature,  as  1  have  before  pointed  out,  in  giving  way  to  gross  provo- 
cation or  insult. 

This  is  the  law  with  respect  to  unauthorized  entry  upon  an- 
other's land,  and  entry  attended  by  circumstances  of  great  aggrava- 
tion— as  a  display  of  arms,  &c.  In  case  of  a  mere  trespass,  that  is 
where  no  violence  by  the  intruder  is  done  or  offered,  and  there  is  no 
reason  to  apprehend  any,  killing  the  intruder  would  be  murder,  and 
of  the  first  degree,  if  facts  could  be  shown  that  the  sFayer  armed 
himself  to  repel  the  trespasser  and  use  his  arms  without  any  serious 
resistance  on  the  trespasser's  part.  The  fact  of  arming  would  show 
expectation  of  a  deadly  combat;  and  where  one  has  reason  to  expect 
a  dangerous  attack,  and  takes  no  steps  to  avoid  it,  but  preparer  him- 
self for  it,  and  especially  if  he  put  himself  in  the  way  of  it,  and 
then  kills  his  adversay  who  attacks  him,  he  is  not  only  not  justified 
or  excused  in  so  doing,  but  is  punishable  for  wilful  murder. 

But  there  are  circumstances  under  which  when  they  exist,  a 
man  has  the  right  to  go  upon  another's  land.  Suppose  one  travel- 
ling along  a  highway  or  a  street  (which  is  a  highway)  is  suddenly 
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attacked  by  a  ferocious  animal,  and  can  only  protect  himself  by 
entering  upon  another's  land,  or  into  his  dwelling  house  through  an 
open  door ;  or  should  so  enter  to  avoid  the  danger  of  a  runaway 
horse  or  team  upon  the  highway ;  the  law  would  protect  him  in  so 
doing  upon  the  ground  of  the  existing  necessity.  Suppose  also,  by 
some  natuxal  occurrence,  a  public  highway  should  be  obstructed,  as, 
for  example,  by  trees  blown  across  it  by  a  tempest,  by  a  great 
flood  which  has  submei^ed  or  drowned  it,  or  by  a  heavy  fall  of 
snow  which  has  filled  or  blockaded  it;  in  such  cases,  travellers 
along  such  highways  have  now,  and  always  have  had  the  right  to 
enter  upon  and  travel  across  the  adjoining  lands,  whether  inclosed 
or  not,  in  the  pursuit  of  their  lawful  business,  on  occasions. 

-  This  right  is  called  a  way  of  necessity,  to  which  the  private 
right  of  exclusive  possession  must  yield  the  whole  of  the  adjoining 
land,  so  long  as  the  necessity  exists.  During  the  continuance  of 
such  necessity — that  is,  so  long  as  the  highway  shall  remain  ob- 
structed— ^the  right  of  travel^  or  way  of  necessity,  exists,  and  may 
be  used  by  wayfarers  without  molestation  from  the  occupier.  But 
this  right  must  be  exercised  so  as  not  to  do  any  wanton  or  unnec- 
essary damage  to  him,  or  his  crops ;  though  it  is  not  for  him  to  say 
what  the  route  of  the  public  travel  across  his  land  shall  be.  High- 
ways^'are  far  the  public  service,'' as  was  said  by  a  great  judge,. 
^  and  if  the  track  be  impassable,  it  is  for  the  general  good  that 
people  should  be  entitled  to  pass  in  another  line." 

It  is  upon  that  consideration  that  the  trespass  is  justifiable. 
But  suppose  the  owner  or  occupier  of  the  land  should  forbid  the 
public  from  using  his  land  as  a  way  of  necessity,  in  case  of  ob- 
struction of  the  regular  highay ;  are  the  public  bound  to  heed  him? 
Certainly  not ;  no  more  than  they  would  be  to  obey  his  order  that, 
in  traveling  along  the  public  highway  bounding  his  land,  they 
should  travel  on  the  other  side  of  the  middle  line  of  it  and  not  on 
his  side,  where  his  right  of  soil  is.  Such  right  extends  to  the  mid- 
dle of  the  highway,  subject  to  the  public  easement  or  right  of 
travel,  with  which  he  has  no  authority  to  interfere.     The  way  of 
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oeoeBsity  then,  as  I  have  described  it,  acroes  or  over  a  private 
owner's  land  beinf;  the  same  for  the  public  as  that  they  enjoy  upon 
or  over  the  public  roads,  or  highways^  it  is  evident  that  the  right  to 
forbid  the  use  by  the  public  or  some  member  of  it,  no  more  exisli 
in  the  one  case  than  in  the  other. 

It  follows,  then,  that  if  such  owner  should,  though  upon  hid 
own  land  at  the  time,  undertake  to  prevent  any  one,  who  had  occa- 
sion to  travel  the  obstructed  highway,  from  entering  upon  and  using 
his  land  to  avoid  the  obstruction,  he  would  be  willfully  endeavoring 
to  hinder  or  impede  such  a  one  from  exercising  and  enjoying  a 
^oommon  right  to  which,  as  a  part  of  the  public,  he  was  entitled. 
During  the  continuance  of  the  obstruction  to  the  public  road,  the 
owner's  land,  or  such  part  of  it  as  is  necessary  to  be  used  in  lieu  of 
«uch  road,  becomes  a  public  highway  like  the  other.  When  there- 
fore he  attempts  to  impede  any  one  in  using  it,  he  is  a  wrong-doer ; 
and  if  such  attempt  is  manifested  by  personal  acts — ^for  example 
laying  his  hands  upon*  him  to  prevent  his  going  upon  the  land,  or 
stopping  him  while  being  there  in  course  of  travel,  or  resisting  the 
other's  effort  to  open  a  gate  across  or  at  the  entrance  of  the  way 
thus  made  neoessary,  or  to  let  down  the  bars  at  an  outlet,  he  is  the 
aggressor  and  must  take  the  consequences  of  anything  that  befalist 
by  reason  of  his  unauthorized  act. 

I  do  not  mean  to  be  understood  to  say,  of  oourse,  that  the 
party  resisted  (that  is  the  traveler)  would  have  the  right  to  kill  him 
instantly,  or  do  him  great  bodily  harm  with  a  deadly  wei^n ;  but 
I  do  mean  to  say  that  the  party  resisted  would  have  the  right  to 
oppose  any  force  used  towards  him  by  his  opponent,  and  to  use  all 
necessary  means  to  overcome  it;  and  if  his  life  were  attempted  io 
the  conflict,  he  would  have  the  right  in  his  own  defence,  to  take 
that  of  -the  aggressor,  and  if  such  aggressor  had  gone  into  the  oon* 
flict  unarmed,  and  the  supposed  trespasser,  having  arms,  sought  ta 
slay  him,  he  might  slay  the  other  if  he  could  and  protect  himself 
under  the  plea  of  self-defence.  But  if  he  had  priipared  him* 
aelf  beforehand  with  arms,  and  had   gone  to  the  place  wbeM 
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the  traveler  would  enter  to  enjoy  the  way  of  necessity,  for 
the  purpose,  if  neoeasary,  of  .using  such  arms  in  any  conflict 
that  might  arise  between  them  over  the  right  and  such  con- 
flict arisen  and  he  had  used  them  to  the  destruction  of  the 
traveler,  the  slaying  would  neither  be  justifiable,  nor  excusable, 
nor  would  it  be  manslaughter,  because  of  the  wrongful  act  of  the 
owner  or  occupier,  in  resisting  another  in  his  right,  and  the  use  of 
the  deadly  weapon  in  the  conflict  which  he  apprehended.  There  is 
no  law  that  shields  a  man  from  legal  punishment  who  is  the  ag- 
gressor in  a  combat  and  is  armed  for  it,  and  who  kills  his  contest- 
ant in  the  course  of  it.  Though  his  adversary  is  also  armed,  he 
has  provoked  the  contest  by  his  own  unlawful  act;  but  for  such 
provocation,  there  would  have  been  no  bloodshed.  He,  himself, 
brought  it  on  by  his  inexcusable  conduct,  the  very  condition  of 
things  which  led  to  his  killing  that  adversary.  The  law  of  self- 
defence  does  not  apply  to  any  such  case. 

The  propositions  on  which  Sejiator  Gray  for  the  defence  re- 
quested the  Court  to  charge  the  jury  were  then  taken  up  as  fol- 
lows : 

"  First.  If  upon  a  calm  review  of  all  the  testimony,  and  re- 
garding it  alone,  the  jtiry  have  in  their  minds  a  reasonable  doubt, 
such  as  honest  and  intelligent  men  may  entertain  in  this  case  of  the 
guilt  of  the  prisoner,  that  is,  as  to  whether  he  fired  the  fatal  shot 
under  a  necessity  to  save  his  life,  or  to  prevent  the  infliction  of 
enormous  bodily  harm,  he  is  entitled  to  the  benefit  of  that  doubt, 
and  should  be  acquitted." 

To  this  the  Court  said :  That  it  is  a  correct  statement  of  the 
law.  Apply  it  to  the  present  case  by  adding :  That  if  the  jury, 
after  a  calm  review  of  all  the  testimony,  and  regarding  it 
alone,  have  in  their  minds  a.  reasonable  doubt,  such  as  honest  and 
intelligent  men  may  entertain  in  this  case  of  the  guilt  of  the 
prisoner,  that  is  as  to  whether  he  fired  the  fatal  shot  under 
a  necessity  to  save  his  own  life,  or  to  prevent  the  infliction  of 
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'enormous  bodily  harm,  be  is  entitled  to  the  benefit  of  that  doubt^ 
and  should  be  acquitted.  While  this  answer  to  the  instructions 
prayed  for  is  given,  the  jury  must  not  forget  what  I  have  before 
said  about  the  duty  upon  a  party  assailed  feloniously  to  escape 
from  his  adversary,  if  he  can,  before  he  takes  his  life. 

^'  Second,  That  retreating  to  the  wall  is  not  demanded  by  the 
law,  in  order  to  enable  the  defendant  to  avail  himself  of  the  plea 
•of  self-defence  when  his  assailant  is  armed  with  a  deadly  weapon, 
or  when  the  attack  upon  him  is  manifestly  with  deadly  purpose.'' 

The  answer  to  this  was,  that  it  is  not  the  law  of  this 
State  that  a  man  can  take  the  life  of  an  armed  assailant  in 
self-defence,  if  he  can,  in  any  other  way  as  for  instance  by 
retreating  from  him,  escape  the  danger  of  the  assault,  but  if  the 
assault  is  of  such  a  nature  that  it  could  not  be  escaped  from  with- 
out imminent  peril  of  life  or  great  injury  to  the  person,  no 
attempt  at  escape  need  be  made,  but  the  assailant  may  be  instantly 
killed. 

^^  Third,  That  if  the  deceased  had  the  tenchnical  l^al  right  to 
drive  his  wagon  through  that  field  and  the  prisoner  was  mistaken 
in  supposing  that  he  had  a  right  to  say  by  which  road  deceased 
should  cross  his  land,  still,  if  the  deceased  attempted  in  the  first 
instance  to  enforce  his  supposed  right  by  violence  and  a 
deadly  weapon,  and  thus  put  the  prisoner's  life  in  danger  or 
threatened  him  with  enormous  bodily  harm,  then  the  prisoner  had 
a  right  to  slay  the  deceased  to  save  his  own  life  from  apparent  and 
imminent  danger,  or  avert  the  infliction  of  enormous  bodily  harm." 

This  proposition  is  answered  by  that  portion  of  the  charge 
I  have  already  given  you.  But  I  will  say  further  that  the  deceased 
had  no  right  to  exercise  his  authority  in  common  with  others  of 
the  public,  in  a  violent  manner,  as  by  show  of  arms  and  threat  to 
use  them  if  resisted;  but,  supposing  he  had  such  right,  the  prisoner 
had  none  to  interfere  with  him  in  any  way,  and  if  he  voluntarily 
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went  in  his  way  and  opposed  bim,  being  armed  himself,  he  cannot 
justify  taking  the  other's  life  on  the  ground  of  self-defenoe, 
because  of  his  unlawful  preparation  for  a  contemplated  conflict  of 
his  interference. 

**  Fourth.  That  if  the  jury  shall  believe  that  the  prisoner  was 
first  attacked  by  the  deceased  with  a  deadly  weapon,  whether  dub 
or  gun,  whereby  his  life  was  placed  in  imminent  danger,  or  enor- 
mous bodily  harm  threatened  to  his  person,  he  was  justified  in  kill- 
ing the  deceased,  if  such  killing  was  reasonably  neccessary  to  save 
his  life,  or  avert  an  enormous  bodily  harm.'' 

This  was  answered : 

If  the  jury  believe  that  the  deceased  was  the  assailant  and  had 
no  right  to  enter  upon  the  prisoner's  land  as  a  wayfarer,  and  yet 
intended  to  force  his  way  through  it  with  his  team ;  and  opposed, 
to  the  reasonable  resistance  of  the  prisoner,  the  use  of  a  deadly 
weapon  from  the  effect  of  the  use  of  which  the  prisoner  would  have 
had  no  means  of  escape,  he  had  the  right  to  kill  him  to  protect  his 
own  life,  or  his  body  from  grievous  harm. 

*^  Fifth.  That  the  right  of  the  deceased  to  pass  over  the  land 
at  all,  depended  upon  the  impassability  of  the  highway,  and  that 
the  right  to  such  passage  began  at  the  place  where  such  impassa- 
bility existed." 

This  proposition  was  assented  to,  with  the  qualification  that 
the  adjoining  land  should  be  accessible'  from  such  place ;  if  not, 
the  obstruction  may  be  considered  up  to  the  point  where  the  ad- 
joining land  could  be  entered  upon. 

"  Sixth.  That  the  deceased  had  no  absolute  right  to  pass  over 
any  part  of  the  prisoner's  land  that  he  chose,  when  the  prisoner 
had  opened  a  way  that  was  reasonably  passable,  and  he  had  indi- 
<3ated  and  invited  both  the  deceased  and  others  to  use  it." 

The  Court  assented  to  this  proposition. 
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^^  Seventh.  That  the  right  in  case  of  an  obstruction  to  a  high- 
wajy  in  the  publio^  to  pass  over  adjoining  land,  is  qualified  by  the 
obligation  to  do  the  owner  of  such  adjoining  land  the  least  possible 
harm." 

This  was  also  assented  to  hy  the  Court. 

The  charge  was  oonluded  by  the  Chief  Justice  instructing  the 
)ury  that  if  they  found  the  prisoner  guilty  of  any  crime  whatever^ 
it  could  not  b^  for  murder  of  either  the  first  or  second  degree. 

Verdict  not  guilty. 
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McCoy  v.  Sheriff  of  New  Castle  County. 
CrimincU  Practice — Sentence — Escape — Arrest, 

Notwithstanding  G^de  Del.  p.  795,  provides  that  <<when  imprisonment  is  part  of  the 
sentence,  the  term  shall  be  fixed,  and  its  commencement  and  ending  specified/* 
a  prisoner  who  escapes  before  his  time  is  served,  and  remains  at  large  until  his 
term  is  up,  is  liable  tq  arrest  for  the  purpose  of  carrying  his  sentence  into  effect 
Such  a  case  is  governed  by  the  maxim,  nullus  commodum  capere potest  de  injuria 
sua  propria, 

(New  Castle^  November,  /886.) 

On  petition  for  habeas  corpus. 

The  petitioner  was  convicted  of  burglary  with  intent  to  com- 
mit larceny,  and  sentenced  by  the  Court  of  General  Sessions  of  the 
Peace  and  Jail  Delivery  for  New  Castle  county  to  imprisonment  for  10 
years,  to  commence  December  10, 1873,  and  to  end  December  9,1883. 
Six  months  after  sentence  he  escaped.  He  remained  at  large  until 
his  term  of  imprisonment  had  passed,  when  he  was  discovered  in 
the  city  of  New  York,  and  delivered  to  the  sheriff  on  extradition 
proceedings.     He  thereupon  sued  out  this  writ. 

Grubb,  J.,  heard  the  case  in  vacation  and  rendered  the  follow- 
ing decision : 

This  case  is  before  me  upon  a  writ  of  habeas  corpus  awarded, 
issued  and  directed  to  Thomas  Ford,  sheriff  of  New  Castle  county, 
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in  the  State  of  Delaware,  upon  the, petition  of  Frank  McCoy,  pre- 
sented September  1st,  1886. 

The  facts  set  forth  in  the  petition  are  omitted. 

The  petitioner  asks  that  he  be  discharged  on  the  ground  that 
the  term  for  which  he  was  imprisoned  has  expired  by  mere  lapse 
of  time,  although  the  period  of  his  actual  imprisonment  has  been 
less  than  that  for  which  he  was  sentenced  by  reason  of  his  unlaw- 
ful escape  amd  absence  at  large  for  a  period  of  nine  years,  seven 
months  and  ten  days,  or  thereabouts. 

The  l^al  aspects  of  this  case  are  novel,  as  the  career  of  the 
petitioner  is  notable  in  the  criminal  annals  of  our  State.  This 
case  differs  from  all  the  cases  cited  ia  argument  in  two  respects ; 
first,  that  though  cases  have  been  cited  where  in  the  sentence  the 
term  of  imprisonment  was  fixed  and  its  commencement  specified, 
yet  none  have  been  found  where  the  ending  also  was  specified ; 
second,  that  while  a  statute  in  Delaware  prescribes  that  in  the  sen- 
tence the  term  of  imprisonment  shall  be  fixed  and  the  time  of  its 
commencement  and  ending  specified,  no  case  has  been  cited  which 
was  subject  to  the  operation  of  any  similar  statute  in  respect  either 
fixing  the  term  or  specifying  either  the  time  of  its  commencement 
or  ending.  In  these  respects,  therefore,  the  question  raised  in  this 
case  seems  to  be  as  novel  elsewhere  as  it  is  of  first  impression  in 
this  State. 

The  principal  inquiries  in  the  determination  of  the  pending 
case,  therefore,  are : 

First — Can  a  prisoner  who  has  unlawfully  escaped  be  recap- 
tured after  the  date  specified  in  his  sentence  for  the  ending  of  his  pre- 
scribed term  of  imprisonment  and  legally  be  required  to  serve  there- 
after a  period  equal  to  his  illegally  being  at  large,  in  actual  fulfil- 
ment of  the  entire  term  or  amount  of  the  imprisonment  fixed  in 
his  sentence  in  case  no  statute  prescribes  either  that  the  term  shall 
be  fixed,  or  its  commencement  specified  or  its  ending  specified  ? 

Second — And,  if  so,  should  the  law  be  otherwise  in  case  a 
statute,  as  in  the  present  instance,  expressly  prescribes  that  ^'  when 
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imprisonment  is  a  part  of  the  sentence  the  term  shall  be  fixed,  and 
the  time  of  its  commencement  and  ending  specified  ?'' 

Tlie  satisfactory  solution  of  these  questions  must^  I  conceive 
be  found  in  the  consideration  of  the  following  inquiries,  viz: 

First — Is  a  wrong-doer  to  be  permitted  to  take  the  advantage 
of  his  own  wrong  ? 

Second — Is  the  date  and  manner  of  the  punishment  to  be  of 
greater  importance  than  its  kind  and  amount? 

Third — Is  the  strict  letter  to  prevail  over  the  general  purpose 
of  a  statute,  and  an  absurd  instead  of  a  reasonable  intention  to  be 
attributed  to  the  law-maker? 

A  careful  examination  of*the  authorities  will,  I  am  satisfied, 
upon  both  principle  and  precedent,  furnish  a  negative  answer  to 
each  of  these  inquiries. 

More  than  two  centuries  ago,  that  wise  and  just  maxim  of  the 
common  law,  which  is  the  oontroling  principle  of  this  case,  was  ex- 
pressed by  Sir  Matthew  Hale  in  his  Pleas  of  the  Crown,  page  602, 
as  applicable  to  an  unlawful  escape,  in  these  words  :  "  If  a  felon 
escapes  out  of  the  gaol  by  negligence  though  the  gaoler  be  fined  for 
it,  he  may  retake  the  felon  at  any  time  after,  for  the  felon  shall  not 
take  the  advantage  of  his  own  wrong,  or  the  gaolers  punishment; 
but  his  retaking  shall  not  discharge  the  gaolers  fine."  And  this 
common  law  maxim  has  from  his  day  to  the  present  been  con- 
stantly enunciated  by  courts  until  it  has  become  a  settled  and  gen- 
erally recognized  principle  of  criminal  jurispruduence. 

In  its  application  to  unlawful  escapes  from  legal  imprisonment 
it  assumes  that  the  object  of  punitive  law,  whether  common  or 
statutory,  is  to  protect  the  public  by  preventing  the  commission  of 
crime  and  that  this  end  is  best  sought  by  the  infliction  of  penalties 
designed  to  deter  or  reform  those  disposed  to  commit  crime. 

Punishment  then,  is  the  main  purpose  of  the  law  and  of  the 
judgment  pronounced  in  conformity  therewith,  and  the  kind  and 
amount  of  punishment,  and  not  thfe  mere  date  or  manner  of  its 
execution,  are  the  essential  and  substantial  part  of  the  sentence,  21 
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Kansas  iZ^p.,  638,  646-48;  1  Bishop  Cr.  Proceed.,  Sees.  lolO^ 
1384.  The  term  or  amount  of  the  imprisonment^  where  that  is 
part  of  the  punishment,  is  of  chief  importance  in  the  eye  of  the 
law,  while  the  specification  of  the  date  of  its  commencement  and 
the  mere  mathematical  calculation  and  specification  of  the  day  of 
ending  of  the  prescribed  term  or  quantum  are  minor  matters  of 
convenient  detail  only.  When  the  term  or  quantum  is  fixed  the 
<lates  of  commencenient  and  ending  are  necessarily  contained  and 
implied  in  the  term  or  quantum  as  thus  fixed,  and  need  no  particu- 
lar calculation  and  specification  except,  perhaps,  for  the  information 
of  the  ignorant  convict  who  may  be  under  sentence ;  but  which  ad- 
vantage he  may  forfeit  by  an  unlawful  escape.  When  no  com- 
mencement is  specified,  the  day  of  sentence  will,  in  legal  contempla- 
tion, be  the  ^commencement  of  the  term.  The  specifying  of  the 
dates  of  commencement  or  ending,  in  the  sentence  which  fixes  the 
term  or  quantum  of  imprisonment  is,  therefore,  not  a  matter  of  ab- 
solute necessity,  but  of  convenient  detail  only,  and  hence  ought  not 
to  operate  to  lessen  the  fixed  term  or  quantum  of  the  punishment ; 
as  it  would  do  in  case  of  unlawful  escape  and  protracted  ill^al  ab- 
sence, as  well  as  contravene  the  sound  maxim  of  law  referred  to. 

Both  common  sense  and  the  purport  of  punitive  law  require 
that  the  convicted  and  sentenced  criminal  shall  suffer  the  whole,  and 
not  unlawfully  escape  from  any  part  of  his  prescribed  punishment ; 
that  expiration  of  time  without  actual  imprisonment  shall  in  no 
sense  be  deemed  an  execution  of  the  sentence ;  and  that  four  months 
in  prison  and  more  than  nine  years  out  of  it,  shall  not  mean  being 
"imprisoned  10  years,"  as  this  sentence  prescribes.  It  is  no  suf- 
ficient answer  to  urge  that  both  to  recapture  and  re-imprison  the 
escaping  prisoner  after  the  original  term  of  his  imprisonment  had 
in  mere  course  of  time  elapsed,  would  be  an  enlargement  of  his 
sentence  and  an  increase  of  his  punishment,  and  therefore  in  viola- 
tion of  the  principles  of  law  enunciated  in  the  numerous  authori- 
ties cited  in  that  behalf. 

This  is  not  a  case  to  which  those  authorities  are  applicable,  for 
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here  there. is  no  attempt  to  enlarge  the  original  term  or  increase  the 
original  quantum  of  punishment,  but  merely  to  secure  the  execution 
of  the  same  original  sentence  and  to  see  that  the  imprisonment  for 
10  years  is  wholly  suffered  by  making  the  prisoner,  in  addition  to 
the  four  months  or  so,  actually  served,  further  undergo  the  remain- 
ing nine  years  and  more  of  this  being  illegally  at  large,  and  thus 
complete  his  original  term  by  actual  imprisonment. 

Nor  is  it  sufficient  to  object  that,  because  an  indictment  and 
conviction  for  an  unlawful  escape  may  possibly  be  had,  and  the 
prisoner  thereby  be  punished  by  imprisonment  for  a  period  sufficient 
to  cover  the  time  of  his  being  illegally  at  large,  therefore  the  pris- 
oner may  not  after  his  prescribed  term  has  expired,  by  lapse  of 
time  merely,  be  retaken  and  reimprisoned  until  its  fulfillment  by 
actual  imprisonment. 

The  offence  of  escaping  from  lawful  imprisonment  is  another 
and  entirely  different  crime  from  that  for  which  the  petitioner  was 
sentenced  and  is  now  held  and,  as  such,  is  subject  to  its  own  peculiar 
and  appropriate  punishment. 

In  Cleeko.  Cbmmontoeo/^, Virginia Courtof  Appeals, 21  Grattan, 
782,  the  court  say,  '^  Surely  a  man  can  not  avoid  the  punishment  of 
one  crime  by  committing  another ;  cannot  get  rid  of  an  imprison- 
ment to  wj;kich  he  has  lawfully  been  condemned  by  breaking  jail 
and  making  his  escape.  Nothing  would  seem  to  be  plainer  than 
this.'' 

And  in  ex  parte  Clifford,  Supreme  Court  of  Indiana,  29  Ind. 
106,  this  objection  was  directly  raised  and  expressly  overruled ;  the 
court  thQre  holding  first,  ^^  that  where  the  prisoner  escapes  after 
conviction  and  is  not  retaken  until  after  the  expiration  of  the  time 
for  which  he  was  sentenced,  he  may  he  held  until  he  has  completed 
the  full  term  for  wt^ich  he  was  sentenced ; "  and  second,  '^  that  the 
statute  "  (of  Indiana,  providing  for  a  recapture  of  an  escaping  con- 
vict and  punishment  for  the  escape,)  ^^  was  not  intended  to  change 
the  common  law  rule  in  r^ard  to  the  capture  of  an  escaping  felon, 
but  only  to  authorize  an  additional  holding  after  the  sentence  has 


Digitized  by  VjOOQIC 


438  COURT  OF  GENERAL  SESSIONS,  Ac. 

OPINION  OF  COURT. 


been  fulfilled,  until  a  prosecution  can  be  instituted  for  the  escape." 
The  court  in  this  case  expressly  declared:  *^It  did  notirequire 
legislation  to  authorize  the  recapture  of  an  escaped  prisoner,  and 
his  coufinement  until  he  has  served  out  the  full  continuous  term  of 
his  sentence ;"  and,  thereby  the  court  distinctly  denied  the  claim 
that  there  was  anything  in  the  authority  to  indict  and  punish  for 
an  unlawful  escape,  whether  given  by  the  Indiana  statute  or  at 
common  law,  which  would  negative  the  common  law  principle 
affirming  the  right  to  recaptnre  and  reimprison  an  escaping  convict 
until  he  had  wholly  suffered  his  prescribed  term,  even  after  the  ex- 
piration of  it  by  mere  lapse  of  time. 

The  court,  in  this  case,  also  recognized  that  a  penal  statutory 
provision  was  to  be  construed  as  if  enacted  in  view  of  and  subject 
to  this  common  law  principle,  as  may  reasonably  be  held  in  regard 
to  our  statute  in  its  effect  upon  the  pending  case. 

And  the  law  as  declared  in  thi8  Indiana  case  in  1867,  was 
subsequently  in  1879,  expressly  approved  and  affirmed  in  HoUon 
v.  Hirpki'M^  Supreme  Court  of  Kansas,  21  Kansas,  638,  644. 

The  Kansas  court,  in  this  case,  in  a  comprehensive  review  of 
the  leading  and  latest  authorities  bearing  upon  the  law  applicable 
to  the  case  now  under  consideration  has  satisfactorily  shown  that 
the  principles  needful  to  the  determination  of  the  present  case 
against  the  petitioner's  application  have  been  authoritively  settled. 

It  is  true  that  neither  this  Kansas  case  nor  any  reviewed  by  it 
furnished  an  instance  where  the  ending  of  a  fixed  term  of  years,  or 
other  divisions  of  time  was  specified  in  the  sentence,  either  with  or 
without  a  statutory  provision  prescribing  this.  But  the  same  prin- 
ciples which  were  recognized  in  those  cases  and  governed  them  are 
equally  applicable  to,  and  decisive  of  a  case  like  the  present,  which 
furnishes  such  an  instance.  At  least,  they  extend  decisively  to  a 
case  where  the  ending  of  a  fixed  term  of  imprisonment  may  be 
specified  in  the  sentence  in  the  absence  of  any  statute  requiring  it, 
as  was  in  fact  conceded  by  the  petitioner's  counsel  in  the  argument. 

But  it  was  nevertheless  strenuously  contended  in  the  pending 
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case  that  when  such  a  statute  exists,  as  in  this  case  it  does,  the 
result  was  contrary ;  that  a  penal  statute  must  be  strictly  constmed 
word  for  word,  be  the  consequences  what  they  may,  and  that  therefore, 
when  the  words  "  ending  December  9th,  1883 "  were  inserted  in 
the  sentence  conformably  to  our  statute,  the  effect  was  to  make  that 
date  the  absolute  end  of  the  petitioner's  imprisonment,  whether  he 
had,  or  not,  actually  suffered  imprisonment  continually  during  the 
10  years  next  preceding  that  date. 

But  it  must  be  remembered  that  the  ancient  rule  of  law  that 
penal  statutes  were  to  be  construed  strictly,  in  favorem  viide^  has 
been  greatly  modified  in  modeirn  times.  "  in  the  early  stages  of 
English  jurisprudence,"  says  Sedgwick, "  it  was  often  invoked  and 
acted  upon  by  the  judges,  partly,  no  doubt,  from  a  huAiane  desire 
to  mitigate  the  rigors  of  the  criminal  law  as  it  then  stood."  S^^dg^ 
vrick's  Statutory  Law,  280,  282. 

It  is  an  impressive  fact,  that  in  England  in  1765,  there  were 
no  less  than  one  hundred  and  sixty  different  offences  punishable  by 
death,  and  in  1810,  nearly  double  that  numl)er;  while  in  1844 
this  *^ dreadful  list"  had  been  reduced  to  12  only.  Thus,  the  cause 
having  been  removed,  the  ancient  strictness  of  construction  in 
favorem  vitae,  has  ceased,  and  hence  the  more  reasonable  modem 
rule  of  construction  of  penal  statutes  now  prevails. 

For  instance:  In  lOommonweaith  r.  Loring,  8  Pick.,  374,  it 
was  said  by  Parker,  chief  justice,  delivering  the  opinion  of  the 
court,  '^  But  it  is  said  that  penal  statutes  admit  of  no  latitude  of 
construction ;  that  they  are  to  be  taken  strictly,  word  for  word,  let 
the  consequences  be  what  they  may. 

It  is  true  it  is  so  laid  down  as  a  general  rule ;  and  the  reason 
18  that  the  Court  shall  not  be  allowed  to  make  that  an  offence  which 
is  not  made  so  by  the  legislative  enactment.  But  the  rule  does  not 
exclude  the  application  of  common-sense  to  the  terms  made  use  of 
in  the  act,  in  order  to  avoid  an  absurdity,  which  the  Legislature 
ought  not  to  be  be  presumed  to  have  intended.  There  are  cases  which 
show  this,  although  precedents  would  not  be  required  to  sustain  so 
reasonable  a  doctrine." 
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And  Judge  Story,  in  another  case,  has  said,  "  But  in  constru- 
ing a  statute  we  are  to  take  into  consideration  all  the  provisions 
thereof,  and  to  look  to  all  the  objects  and  the  entire  intent  of  the 
statute." 

In  Baeon^a  Abridgment,  Vol.  6,  page  382,  it  is  said :  "  If 
divers  statutes  relate  to  the  same  thing,  they  ought  to  be  all  taken 
into  consideration  in  construing  any  of  them ;"  and  again,  page  391, 
"  Such  a  construction  ought  to  be  put  upon  a  statute  as  does  not 
suffer  it  to  be  eluded." 

With  these  canons  of  construction  kept  in  view,  it  ought  not 
to  be  difficult  to  reach  a  conclusion  in  the  case  under  consideration. 

The  petitioner  has  been  convicted  under  the  provisions  of  Sec. 
8,  Chap.  128,  of  our  Code  which  defines  the  crime,  and  designates 
the  appropriate  penalty,  viz.:  Fine,  whipping,  pillory  and  impris- 
onment not  exceeding  10  years  ;  the  court  having  the  discretionary 
power  to  fix  the  precise  number  of  years.  The  primary  object  of 
this  action  is  manifestly  punishment  for  crime.  / 

The  petitioner  has  been  sentenced  in  accordance  with  the  re- 
quirements of  said  section  and  also  in  compliance  with  the  direc- 
tions of  the  following  clause  of  section  8,  chapter  133  of  our  code, 
viz.:  "  When  imprisonment  is  a  part  of  the  sentence,  the  term  shall 
be  fixed  and  the  time  of  its  commencement  and  ending  specified.  An 
act  to  be  done  at  the  expiration  of  a  term  of  imprisonment  shall  be 
done  on  the  last  day  thereof  unless  it  be  Sunday,  and  in  that  case 
on  the  day  previous.  Months  shall  be  reckoned  as  calendar 
months."  The  exact  phraseology  of  the  petitioner's  sentence  has 
already  been  stated  in  the  recital  of  his  petition.  It  will  be  ob- 
served that  section  8,  chapter  133,  prescribes  first  that  the  terra  or 
quantum  of  imprisonment  shall  be  fixed,  and  second,  that  the  time 
of  its  commencement  and  ending  shall  be  specified,  but  does  not 
prescribe  that  the  court  shall  decree  simply  that  he  shall  be  impris^ 
oned  for  instance  from  December  10th,  1873,  until  December  9th, 
1883,  without  any  mention  or  fixing  of  the  term  or  number  of  the 
years  of  his  imprisonment. 


Digitized  by  VjOOQIC 


McCOY  V.  STATE.  ,     441 

OPINION  OP  COURT. 

The  proper  ooDsideration  of  this  case  requires  that  section  8, 
chapter  128,  and  section  8  of  chapter  133,  shall  be  oonstraed  to- 
gether as  well  as  the  several  clauses  respectively  of  section  8,  chap- 
ter 133 ;  so  that  the  language  in  question  may  be  viewed  in  its  just 
relation  to  the  general  provisions  and  policy  of  our  punitive  l^is- 
lation. 

Viewing  it  thus  it  seems  indisputable  that  the  only  reasonable 
interpretation  of  the  said  language  as  used  in  the  statute,  and  in  the 
sentence  rendered  in  conformity  therewith,  is  that  the  Legislature 
intended  and  expected — as  did  the  court  in  rendering  it-~that  the 
prisoner  would  (as  the  law  presumes)  remain  in  prison  continually 
for  the  prescribe(Lpumber  of  years  next  preceding  the  time  speci- 
fied for  the  ending  of  his  term  of  imprisonment,  and  they,  there- 
fore, directed  such  time  to  be  named  as  the  ending  thereof,  for  rea- 
sons of  convenience  merely. 

For,  if  they  expected  the  prisoner  so  to  remain,  how  can  it  be 
truly  said  that  they  intended  that  the  time  so  specified  should  be 
the  absolute  ending  of  the  term,  if,  in  fact,  he  should  really  escape 
and  not  actually  remain  in  prison  even  one-tenth  of  the  prescribed 
ncnnber  of  years  ? 

The  conclusion  seems  unavoidable  that  our  statute,  in  requir- 
ing the  said  times  of  commencement  and  ending  to  be  specified, 
simply  prescribes  a  rule  of  mathematical  convenience  as  a  matter  of 
descriptive  detail  which  is  subordinate  to  the  paramount  rule  of 
fixing  the  term  or  quantum  of  the  imprisonment. 

To  adopt  this  view,  is  to  give  a  consistent  and  reasonable  effect 
to  the  entire  statute. 

To  maintain  the  contrary,  is  to  hold  that  our  Legislature  in- 
tended that  what  was  of  lesser  should  control  that  which  was  of 
greater  importance,  and  that  what  was  not  indispensable  should  be 
paramount  to  that  which  was  absolutely  necessary.  This  would  be 
reduetio  ad  aisurdum.  It  would  maintain  that  our  Greneral  As- 
sembly intended  to  reward  the  convicted  criminal  by  a  reduction  of 
his  punishment  if  he  would  study  to  elude  instead  of  suffer  the  just 
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penalty  of  his  crime;  and  thus  to  furnish  an  inducement  instead  of 
a  punishment  for  the  violation  of  law,  and  an  encouragement  for 
criminals  to  persist  in  rather  than  desist  from  crime. 

I  prefer,  in  the  determination  of  this  case,  to  adopt  the  more 
reasonable  view — ^that  our  General  Assembly,  in  the  enactment  of 
this  statute,  had  in  view  our  entire  punitive  policy  and  the  common 
law  maxim  and  principles  already  referred  to,  and  therefore  in- 
tended that  the  criminal  who  should  commit  the  additional  crime 
of  unlawfully  escaping  from  l^al  imprisonment  should  be  com- 
pelled, whenever  recaptured,  whether  before  or  after  the  specified 
ending  of  his  prescribed  term,  to  suffer  actual  imprisonment  equal 
to  the  entire  original  term  or  quantum  imposed  by  his  sentence. 

In  the  present  case  the  petitioner  was  sentenced  to  be — to  quote 
the  actual  language  of  the  court — "  imprisoned  10  years ;"  as  well 
as  to  be  whipped  and  pilloried,  and  to  pay  $500  fine  and  the  co6t» 
of  ph)secution. 

The  whipping  and  pillory  portions  of  the  sentence  have  been 
inflicted,  but  he  has  never  yet  been  "  imprisoned  10  years,"  because^ 
owing  to  unlawful  escapes,  he  has  been  ill^ally  absent  from  his 
prison  for  a  period  of  nine  years,  seven  months  and  10  days,  or 
thereabout. 

To  undergo  and  complete  his  full  term  of  imprisonment,  there- 
fore, he  should  suffer  further  imprisonment  equal  to  that  portion  of 
the  10  years  of  his  prescribed  term  during  which  he  was  unlaw- 
fully absent  from  our  county  jail. 

But  even  if  this  view  of  the  law  should  be  incorrect,  so  far  as 
it  relates  to  the  imprisonment  imposed  by  the  sentence,  yet  the  peti- 
tioner may,  nevertheless,  he  held  until  be  has  paid  the  fine  and 
costs  imposed  thereby,  which  it  appears  he  has  not  yet  done. 

I  am  constrained,  therefore,  to  decide  that  the  petitioner  may 
lawfully  be  held  until  the  sentence  of  the  court  has  in  all  respects 
been  carried  into  execution. 

It  is,  therefore,  ordered  that  the  writ  and  proceedings  be  dis- 
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missed,  and  that  the  petitioner  be  remanded  to  the  custody  of  the 
sheriff  of  New  Castle  county. 

At  the  hearing  of  the  case  in  Court  the  Attorney-Greneral 
moved  to  dismiss  the  petition,  on  the  ground  that  the  case  had 
already  been  decided  by  Grubb,  J.,  in  vacation.  The  court  refused 
the  motion. 

John  Biggs,  Depty.  Atty.  Gen.,  for  the  State,  cites : — 

.1  Hale,  P.  a,  602  ;  1  Bish.  Orim.  Pr.  (3d  El.)  §§  1382-1385  ; 
Ex  parte  Edwards,  S  Orim.  Law  Mag.,  201,  (Van  Syckel,  J.:) 
C&eA  V.  Com.,  21  Grat,  777;  Slate  v.  Oockerham,  2  I  red.,  204; 
Ex  parte  Uiffbrd,  29  Ind.,  lt)6;  Dolan's  Owe,  101  Mass.,  219; 
Hoaon  V.  Hopkins;  21  Kan.,  638  .  Hurd.  Hub.  Corp.,  §  4,  p.  21 ; 
Id.  §  2,  p.  218 ;  Id.  §  3,  p.  331 ;  1  Harr.,  392 ;  9  Wheat.,  632 ;  8 
Ohio,  579;  1  Md.  Ch.,  272;  2  Md.  CA.,42;  1  Fla.,  198;  3  Yerg.,^ 
169;  5  H(Ad.  (Miss.)  80;  1  ChiH.,  178. 

Alex.  B.  Cooper,  for  petitioner,  cites: — 

Hurd.  Hab.  Corp.,  562, 563 ;  8  Reporter,  121 ;  6  JohnM.,  429  ; 
13  Jf«».  A  W.,  678 ;  4  GiU.,  304 ;  Hurl.  &  Co.,  565, 567 ;  St.  Md. ; 
4  OilL,  304;  25  Md.,  505 ;  Ex  parte  Cosfon,  23  Md.,  271 ;  People 
V.  Brady,  56  N.  Y.,  183;  1  Pen.  &  W.,  82;  6  Johns.,  424;  8 
State  Trials,  90 ;  4  Harr.,  572. 

Houston,  J.,  delivered  the  opinion  of  the  Court: 
The  question  involved  in  this  case  is  purely  a  question  of  law  y 
for  it  depends  solely  upon  the  construction  this  court  is  to  give  to 
the  words  of  so  much  of  the  sentence  pronounced  upon  the  peti- 
tioner and  others,  on  their  conviction  of  the  crime  of  burglary  sev- 
eral years  ago  in  the  court  of  general  sessions  of  the  peace  and  jail 
delivery  in  and  for  this  county,  as  fixed  the  terra  of  10  years  for 
his  imprisonment  in  the  jail  of  the  county,  to  commence  on  the 
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tenth  day  uf  December,  1873,  and  end  on  the  ninth  day  of  Decem- 
ber, 1883,  and  also  to  the  words  of  the  statutory  provisions  pre- 
scribing the  manner  and  form  in  which  so  much  of  the  sentence  is 
entered  in  the  record  of  the  court.  And,  in  consequence  of  its  de- 
pending entirely  upon  this  question,  the  case  is  not  only  a  novel 
and  peculiar  one,  and  very  different  from  any  one  of  the  many 
cases  cited  by  the  learned  counsel  for  the  petitioner  in  his  argument 
but  ift  believed  to  be  wholly  unprecedented  both  here  and  elsewhere, 
as  this  mode  of  entering  a  sentence  of  imprisonment  for  the  pun- 
ishment of  crime  seetns  not  to  have  been  adopted  in  any  other 
state,  while  here  it  is  expressly  prescribed  by  statute,  and  has  long 
been  pursued  in  our  criminal  courts. 

I  have  carefully  considered  this  question,  and  examined  all  of 
the  cases  to  which  we  have  been  referred,  and  fully  concur  in  the 
correctness  of  the  decision  of  the  court  in  each  of  them  on  the 
facts  of  the  case,  and  the  question  or  questions  of  law  involved  in 
them,  respectively,  down  to  and  including  the  Oaae  of  Wriffhty  re-' 
cently  decided,  since  this  case  was  argued,  in  the  court  of  quarter 
sessions  in  Philadelphia,  on  a  writ  of  habeas  corpus  by  him  against 
the  keeper  of  the  county  prison  in  that  city  and  county,  and  to  a 
newspaper  report  of  which  nny  attention  has  been  still  more  recently 
<!alled ;  but,  like  all  the  other  cases,  it  was  materially  different  from 
this  case.  According  to  the  brief  statement  of  it,  the  petitioner, 
Wright,  was  sentenced  on  the  fifth*  day  of  February,  1886,  to  a 
term  of  imprisonment  for  seven  months  in  the  county  prison. 
While  serving  out  the  term  of  his  sentence,  on  the  fifteenth  day  of 
April,  1886,  upon  the  petition  of  one  of  the  keepers  of  the  prison, 
and  the  certificate  of  two  physicians,  he  was  sent  to  the  state  hos- 
pital for  the  insane  at  Norristown.  Having  recovered,  he  was  re- 
turned to  prison  on  the  twenty-ninth  day  of  September,  1886, 
where  he  remained  at  the  time  when  the  writ  of  habeas  corpus 
was  issued,  on  the  twenty-first  day  of  October,  1886.  His  deten- 
tion in  prison  after  he  was  returned  there,  and  beyond  the  date 
when  the  seven  months  limited  in  the  sentence  expired,  was  based 
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upon  the  theory  that  the  period  of  time  which  he  spent  in  the  hos- 
pital for  the  insane  was  not  to  be  estimated  as  a  part  of  such  term. 
But  Judge  Wilson  took  an  entirely  opposite  view  of  the  case,  and 
in  an  opinion  of  some  length  granted  the  petition,  and  discharged 
the  prisoner ;  and,  although  that  is  perhaps  as  much  like  this  case 
as  any  cited,  yet  there  is  at  least  one  very  material  difference  be- 
tween them,  which  consists  in  the  important  fact  that  there  was  no 
breach  of  prison,  or  unlawful  escape  from  the  imprisonment,  by  the 
prisoner  in  that  case,  as  in  this ;  for  the  removal  of  the  prisoner 
from  the  prison  to  the  hospital  was  the  act  of  the  keeper  or  keeper* 
of  the  former,  to  whose  custody  he  had  been  committed  under  the 
sentence,  and,  under  the  circumstances  disclosed,  was  evidently  war- 
ranted by  law  in  that  case.  But  this  case  is  distinguished  from  it 
in  several  other  essential  particulars  both  in  law  and  fact ;  for,  to 
contemplate  it  in  its  true  character,  it  is  proper  for  the  court 
to  observe  that  in  this  case,  upon  the  trial  and  conviction  of  the 
prisoner  on  an  indictment  for  the  crime  of  burglary  with  intent  to 
commit  larceny  merely,  the  court  went  to  the  full  extent  of  its 
power  and  discretion  in  imposing  sentence  upon  him  so  far  as  the 
penalty  of  imprisonment  was  to  be  a  part  of  it,  and  fixed  10  years 
as  the  term  of  it,  and  that  in  less  than  six  months  after  the  com- 
mencement of  it  the  prisoner  broke  jail,  and  unlawfully  escaped 
from  imprisonment  as  a  fugitive  from  justice  beyond  the  limits  of 
the  state,  and  as  such  was  at  large  during  the  entire  residue  of  the 
term,  and  until,  on  its  afterwards  coming  to  the  knowledge  of  the 
governor  of  this  state  that  he  was  then  in  the  city  of  New  York, 
he  proceeded,  pursuant  to  the  official  authority  and  the  duty  im- 
posed upon  him  for  the  purpose,  in  due  form  to  demand  him  as 
such  from  the  governor  of  the  state  of  New  York,  under  the  pro- 
visions of  the  second  clause  of  the  second  section  of  the  fourth  arti- 
cle of  the  constitution  of  the  United  States,  and  in  acccordanoe 
with  it  he  was  delivered  up  in  that  state,  and  was  removed  to  this, 
and  committed,  as  such  fagitive  from  justice,  to  the  custody  of  the 
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sheriff  of  New  Castle  county,  and  by  him  to  his  subsequent  and 
present  imprisonment  in  ihe  jail  of  it. 

In  several  of  the  cases  cited  by  the  counsel  for  the  petitioner, 
the  application  of  the  prisoner  for  relief  from  his  imprisonment 
was  based  and  granted  upon  some  fatal  error  committed  by  the 
€Ourt,  and  apparent  on  the  record  in  entering  the  judgment  and 
sentence,  or  in  attempting  to  modify  or  alter  a  sentence  too  long 
after  it  had  first  been  entered  by  the  court  in  the  case ;  but  in  this 
€ase  nothing  of  that  kind  has  been  allied,  or  i  an  be  shown,  or  any 
interference  whatever  by  the  court  with  the  sentence  or  record,  or 
any  action  whatever  by  the  court^  in  the  case  after  it  had  been 
closed,  and  the  judgment  and  sentence  had  been  originally  entered 
in  it.     On  the  contrary,  the  record  and  sentence  in  this  case  stands 
now  in  all  respects  just  as  it  stood  then,  so  far  as  any  further  action 
of  the  court  upon  it  in  any  way  was  ccmcemed.     No  cited  case  of 
the  kind  which  I  have  last  referred  to,  therefore,  can  have  any  ap- 
plication to  the  facts  of  this  case,  or  furnish  any  but  a  false  or  mis- 
taken light  for  the  sound  consideration  and  proper  decision  of  it. 
Nor  has  that  court  had  anything  since  to  do  in  or  with  the  case, 
until  this  petition  was  presented  in  this  present  case.     But  just  as 
the  unlawful  escape  of  the  prisoner  and  petitioner  left  it  suspended, 
unexecuted,  and  wholly  inoperative  for  more  than   10  years,  it 
stood  until  the  executive,  not  the  judicial^  department  of  the  state 
government,  pursuant  to  the  power  and  authority  conferred  upon 
it  alone,  in  such  a  case  and  for  that  purpose,  by  the  constitution  of 
the  United  States,  proceeded  upon  the  evidence  of  it,  as  it  was  its 
official  duty  to  do,  without  any  action,  direction,  or  participation  of 
the  court  with  him  in  the  matter,  to  recapture  and  retake  him,  as  a 
convicted  felon  and  fugitive  from  justice  into  another  state  from 
this  state,  and  to  remove  him  to  this,  and  to  recommit  him  to  his 
imprisonment    here,  to  be  proceeded  against  according  to    law. 
There  is  no  limitation  to  this  proceeding  provided  in  the  constitu- 
tion of  the  United  States,  or  prescribed  by  any  statutory  provision 
of  the  United  States  or  of  this  state,  and  it  may  therefore  be  insti- 
tuted at  any  time. 
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The  only  ground,  however,  on  which  the  petitioner  in  point  of 
fact  rests  bis  claim  to  be  discharged  from  his  imprisonment  under 
that  proceeding,  is  the  fallacious  allegation  and  assumption  that^ 
according  to  the  literal  terms  of  ^the  sentence,  and  according  to  the 
true  intent  and  meaning  of  the  statutory  provisions  under  which  it 
was  framed,  the  term  of  10  years^  imprisonment  fixed  and  imposed 
by  it  absolutely  ended  on  the  ninth  day  of  December,  1883, 
because,  as  his  counsel  contends,  the  language  of  the  statutes  re- 
ferred to  is  unambiguous,  and  the  plain,  intelligent  reading  of 
them  makes  the  term  absolutely  end,  in  the  petitioner's  case,  on 
that  day.  But  if  that  wa^  so,  by  the  same  rule  of  construction 
and  process  of  reasoning,  and  sticking  fast  in  the  mere  letter  or 
words  of  the  statutory  provisions  in  question,  it  could  with  4qual 
truth  and  justice  be  said  that  the  term  of  imprisonment  absoluiely 
«nded  on  the  day  of  his  escape  from  prison  by  reason  of  his  w)n- 
tinuing  a  fugitive  from  justice  at  large  until  after  the  ninth  day 
of  December,  1883.  If  such  be  sound  law,  or  a  sound  construc- 
tion of  the  language  of  the  statutes  and  of  the  sentence,  it  is  evi- 
dent that  it  puts  it  in  the  power  of  any  convict  sentenced  under 
them  to  a  term  of  imprisonment,  at  any  time  to  absolutely  en<l  it 
by  an  escape,  and  remaining  at  large  until  afte#  the  date  specified 
in  the  sentence  for  the  ending  of  it,  which  would  have  the  practi- 
cal effect  to  render  the  term  of  his  imprisonment  fixed  in  tlie  sen- 
tence entirely  dependent  on  the  volition  of  the  prisoner,  and  the 
means  and  opportunities  he  might  have  of  making  such  an  escape 
from  it.  But  no  citation  of  authority  is  necessary  to  show  the 
fallacy  of  so  construing  two  or  more  provisions  of  a  statute,  or 
<K>mponent  parts  of  a  judgment  or  sentence  of  a  court,  as  to  render 
them  absolutely  repugnant  to  and  destructive  of  each  other  in  the 
practical  application  to  the  facts  of  any  case  arising  under  them, 
when  they  were  evidently  intended  by  the  law-makers  of  them, 
and  by  the  court  which  rendered  the  judgment,  or  entered  the 
sentence,  that  they  should  be  entirely  consistent  with  each  other ; 
for  it  is  a  well-settled  and  familiar  rule  of  construction  in   such 
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cases  that  the  court  shall  give  such  an  interpretation  to  them  as 
to  remove  any  apparent  conflict  or  discrepancy  between  them,  aris- 
ing from  the  mere  words  in  which  they  are  expressed,  wherever  it 
can  be  done  consistenly  with  the  manifest  meaning  and  intention  of 
them,  and  it  has  been  so  ruled  in  this  court.  Capelle  v.  Baker^  3 
lloust.,  344. 

The  statutory  provisions  in  question  are  as  follows  :  Firsts  that 
any  person  convicted  of  burglary  with  intent  to  commit  larceny 
shall  be  guilty  of  felony,  and,  among  other  things  prescribed  in  the 
penalty  for  it,  "  shall  be  imprisoned  for  a  term  not  exceeding  ten 
years,"  (Rev.  Code,  772,  §  8 ;)  second^  when  imprisonment  is  a  part 
of  the  sentence,  the  term  shall  be  fixed,  and  the  time  of  its  com- 
mencement and  ending  specified.  An  act  to  be  done  at  the  expira- 
tion of  a  term  of  imprisonment  shall  be  done  on  the  last  day  there- 
of, unless  it  be  Sunday,  and  in  that  case  on  the  day  previous. 
Months  shall  be  reckoned  as  calendar  months.  Rev.  Code,  795, 
§  8.  And,  so  far  as  it  imposed  the  penalty  of  imprisonment,  the 
sentence  is  in  these  words,  "  and  be  imprisoned  for  ten  years  com- 
mencing on  the  tenth  inst.,  [December  10,  1873,]  and  ending  De- 
cember 9,  1883,  and  is  committed,"  etc. 

The  first  and  most  substantial  duty  of  the  Court  to  be  per- 
formed in  pronouncing  this  part  of  the  judgment  and  sentence  of 
the  law  upon  him,  according  to  the  clear  intent  and  meaning  and 
express  direction  of  the  statute,  was  to  fix  the  term  of  his  impris- 
onment, and  which,  in  the  exercise  of  its  discretion,  was  fixed  at  10 
years,  and  which,  of  c6urse,  imported  absolutely  10  years,  no  more 
and  no  less,  and  then  immediately  following  that  with  the  specifi- 
cation of  the  time  of  its  commencement  and  ending,  which  specifi- 
cally comprehended  with  entire  accuracy  the  term  of  imprisonment 
for  10  years  just  before  fixed  in  the  sentence,  and  which  was  evi- 
dently intended  by  the  makers  of  the  statute  to  be  in  entire  accord 
with  the  immediately  preceding  part  of  the  sentence,  and  which  as 
clearly  meant  and  imported  the  same  identical  period  of  time ;  that 
is  to  say,  that  his  term  of  imprisonment  should  be  for  10  years,  no 
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more  and  no  less ;  Tor  I  cannot  imagine^  much  less  believe,  that  the 
legislature  intended,  in  enacting  these  two  statutory  provisions  on 
this  subject,  that  the  second  should  ever  have  the  effect,  after  such 
a  sentence  had  been  entered  and  the  imprisonment  of  the  convict 
had  commenced  under  it,  in  any  contingency  or  contingencies  that 
might  thereafter  arise  by  reason  of  the  unlawful  escape  of  the 
prisoner  from  custody  until  the  expiration  of  it,  to  impair  or 
abridge  in  the  slightest  degree  the  legal  force  and  effect  of  the 
whole  sentence,  or  the  term  of  imprisonment  fixed  in  it,  contrary 
to  the  true  intent  and  meaning  of  the  sentence  and  of  the  statutory 
provisions  under  which  all  such  sentences  in  the  criminal  courts  in 
this  State  have  to  be  framed,  and  long  have  been  framed.  But  as 
specific  and  positive  and  absolute  in  its  terms  as  the  sentence  was 
that  the  prisoner  should  be  imprisoned  for  10  years,  commencing 
and  ending  on  the  dates  respectively  stated,  and  constituting  a  mere 
repetition  of  the  term  of  10  years  before  fixed  in  it,  there  are, 
nevertheless,  several  conditions  or  qualifications  necessarily  implied 
in  it,  and  to  be  reasonably  understood  when  reading  it ;  such,  for 
instance,  as  provided  the  prisoner  .should  not  die,  or  be  pardoned 
by  the  governor  of  the  State,  or  unlawfully  escape  from  the  im- 
prisonment in  the  mean  time,  as  well  as  others  which  might  be  sug- 
gested, and  which  it  was  much  better  to  be  left  to  necessary  and 
obvious  implication  than  to  be  ^embodied  in  express  terms  in  any 
codification  of  the  statutes  of  the  State,  and  which  it  would  be  no 
less  strange  than  unseemly  to  be  embodied  in  express  terms 
in  the  judgment  or  sentence  of  any  court  of  criminal  jurisdiction 
in  it,  or  in  any  other  State;  for  it  has  ever  been  a  well-known 
principle  of  the  common  law  that  such  an  escape  as  this  was  not 
only  unlawful,  and  l^ally  subjected  the  fugitive  to  be  retaken  at 
any  time  afterwards  whenever  it  could  be  done,  but  it  was  made 
by  the  common  law  a  crime  of  the  same  grade  as  that  of  which  he 
had  been  convicted,  and  which  in  this  case  would  have  made  it  a 
felony  of  the  same  grade  as  the  burglary  of  which  Tie  had  been 
convicted,  and  which,  for  that  additional  felony  would  have  sub- 
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jected  him  to  the  same  severe  penalty..  The  l^slature,  however, 
saw  proper,  many  years  ago,  to  modify  that  principle  and  rule  of 
the  cpmmon  law  by  statute  reducing  it  to  the  grade  of  a  misde- 
meanor merely,  punishable,  on  indictment  and  conviction  thereof, 
by  fine  and  imprisonment,  or  either  according  to  the  discretion  of 
the  Court.  But  in  other  respects,  with  this  alteration,  the  rule  of 
the  common  law  in  regard  to  the  unlawfulness  and  criminality  of 
such  an  escape  as  the  petitioner  perpetrated  in  this  case  still  re- 
mains in  force  in  this  State. 

The  principle  of  the  common  law  to  which  I  have  just  re- 
ferred, is  very  well  stated  by  the  court  of  appeals  of  die  State  of 
New  York,  in  the  comparatively  recent  case  of  Haggerty  v.  People^ 
53  N.  Y.,  476,  decided  in  1873.  The  syllabus  of  the  case  is  as 
follows :  "  In  a  case  where,  before  the  expiration  of  a  term  of  im- 
prisonment, the  prisoner  escapes,  no  new  award  of  execution  is 
necessary  or  proper.  The  prisoner  can  l)e  retaken  at  any  time,  and 
confined,  under  the  authority  of  the  original  judgment,  until  his 
term  of  imprisonment  has  been  accomplished.  An  order  in  such 
case  awarding  execution  of  the  Sentence  will  not  conclude  the  pris- 
oner on  habeds  carpus,  and  is  not  reviewable  on  writ  of  error.*' 
The  facts  of  the  case  were  that  at  the  Albany  sessions  of  the  court 
of  sessions  in  and  for  the  county  of  Albany,  held  on  the  thirteenth 
of  March,  1872,  the  district  attorney  produced  to  the  court  an  in- 
dictment of  Haggerty  in  September,  1868,  in  that  court,  for  rob- 
bery in  the  first  degree,  with  the  minutes  of  his  conviction  for 
robbery  in  the  second  degree,  and  sentence  to  the  Clinton  prison 
for  three  years.  Haggerty  was  brought  to  the  bar,  whereupon  the 
district  attorney  filed  an  information  or  suggestion  allying  the  in- 
dictment, conviction,  and  sentence ;  that  he  was  committed  to  the 
Clinton  prison;  and  that  on  the  fourteenth  day  of  October,  1869, 
he  escaped  from  the  prison,  and  had  ever  since  been  at  large.  The 
information  prayed  that  the  Court  would  order  the  execution  of  its 
former  judgment,  and  that  execution  thereof  might  be  awarded 
against  Haggerty ;  that  he  be  returned  to  the  state  prison  at  Clin- 
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tota,  there  to  be  impriBooed  for  the  remainder  of  the  term  for  which 
he  was  sentenced  to  be  imprisoned  as  aforesaid,  and  for  that  portion 
of  the  said  imprisonment  he  had  not  suftered,  to  wit,  for  the  term 
of  one  year,  eleven  months  and  four  days.  These  suggestions 
having  been  filed  and  entered  of  record  by  order  of  the  Court, 
Haggerty  was  asked  if  he  had  anything  to  say  why  exection  of  the 
former  sentence  and  judgment  of  the  Court  should  not  be  awarded 
against  him.  He  stood  mute,  whereupon  the  Court  ordered  the 
clerk  to  enter  a  plea  or  answer  by  him  that  he  was  not  the  person 
executioned  in  the  record,  and,  if  so,  that  he  did  not  escape  as 
alleged  by  the  people  by  their  district  attorney.  The  people^,  by 
their  district  attorney,  replied,  ore  tenusy  that  he  was  the  same  per- 
son, and  did  escape  as  before  alleged;  and  this  the  said  district 
attorney  was  ready  to  verify.  A  jury  was  then  impaneled  to  try 
the  issues  thus  presented,  and  a  trial  thereof  had.  The  jury  found 
the  facts  as  alleged  in  the  information,  and  it  was  thereupon  ordered 
and  adjudged  by  the  Court  that  execution  of  .said  former  sentence 
be  adjudged  against  said  Thomas  Haggerty ;  that  he  be  returned 
to  said  state  prison  at  Clinton,  there  to  be  imprisoned  and  confined 
at  hard  labor  for  the  remainder  of  the  term  for  which  he  was  sen- 
tenced to  be  imprisoned  as  aforesaid.  This  proceeding  and  judg- 
ment was  affirmed  by  the  Supreme  Court  of  the  Third  Judicial 
Department  in  the  State,  and  then  taken  on  a  writ  of  error  to  the 
Court  of  Appeals,  and  on  the  argument  of  the  case  before  that 
Court  the  first  objection  made  to  it  by  the  counsel  for  the  plaintiff 
in  error,  Haggerty,  was  that  the  Court  of  sessions  had  no  jurisdic- 
tion over  him  under  the  statute  of  that  State  (2  Rev.  St.,  685,  § 
20,)  and  the  second  objection  was  that  it  had  no  power  to  order 
enforcement  of  the  sentence  after  an  escape  and  expiration  of  the 
term.  The  contrary  was  contended  for,  and  numerous  authorities 
were  cited  in  support  of  it  by  the  district  attorney,  the  counsel  on 
the  other  side.  Bapallo,  J.,  delivered  the  opinion  of  the  Court, 
in  which  all  concurred,  as  follows  :  ^'  The  proceedings  sought  to  be 
reviewed  in  this  case  were  not  authorized  by  any  statute  of  the 
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State,  nor  by  any  precedent  to  which  we  have  been  referred.  The 
rases  cited  by  the  learned  district  attorney  were  all  capital  cases, 
where  at  the  time  of  the  recapture  of  the  prisoner,  the  time 
appointed  for  the  execution  had  passed,  and  a  new  award  of  execu- 
tion must  be  made  by  the  Court  to  render  the  originat  judgment 
effectual.  King  v.  Okey,  1  Lev.,  61 ;  Raixdiffe'n  Case,  18  How.  St.  Tr., 
430 ;  Bland  v.  StaUy  2  Ind.,  608.  The  mode  of  proceeding  in  cases 
where,  for  any  reason,  sentence  of  death  is  not  executed  at  the  time  ap- 
pointed, is  now  regulated  in  this  State  by  statute  (2  Rev.  St.,  659,  §§23^ 
24 ;  Laws  1860,  c.  410,  §  11 ;  Laws  1861,  c.  303 ;  Laws  1862,  c.  1 97, 
§  1 ;)  and  the  old  common-law  proceeding  does  not  exist  even  in 
ccipital  cases,  excepting  so  far  as  it  conforms  to  the  statute.  In 
rases  where,  before  the  expiration  of  a  term  of  imprisonment,  the 
})risoner  escapes,  no  new  award  of  execution  is  necessary  or  proper. 
The  prisoner  can  be  retaken  at  any  time,  and  confined,  under  the 
authority  of  the  original  judgment,  until  his  term  of  imprisonment 
lias  been  accomplished.  The  course  of  proceeding  adopted  in  the 
present  case  may  have  been  a  judicious  way  of  satisfying  the  offi- 
(rers  of  the  identity  of  the  party,  but  we  think  it  was  extrajudicial, 
uiid  would  not  conclude  the  prisoner  on  habeas  oot'ptis.  Neither  is 
it  reviewable  on  writ  of  error.  The  general  term  should  have 
quashed  the  writ.  The  judgment  of  the  general  term  should  be 
r  ^viewed,  and  judgment  entered  in  the  Supreme  Court  quashing 
the  writ  of  error." 

Much  and  undue  stress,  in  the  presentation  and  argument  of 
tlie  petitioner's  claim  to  be  discharged  from  his  present  imprison- 
ment upon  the  writ  of  habeas  corpvs  now  before  us,  has  been  laid, 
I  think,  by  the  learned  counsel  for  the  prisoner,  upon  the  humane 
maxims  and  fundamental  precepts  of  the  law  which  apply  and  are 
always  recognized,  and  always  should  be,  by  courts  of  justice,  at 
the  proper  time  and  stage  in  the  prosecution  of  every  criminal  case 
before  them,  the  chief  of  which  is  that  every  person  brought  to 
trial  before  such  a  tribunal  must  be  presumed  to  be  innocent  of  the 
otfeuse  charged  against  him  until  he  is  proved  to  be  guilty  of  it^ 
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and  the  second  is  that  all  penal  statutes  are  to  be  construed  strictly, 
and,  if  the  court  have  any  doubt  as  to  the  true  intent  of  the  legis- 
lature in  enacting  such  a  statute,  the  accused  is  entitled  to  the  bene- 
fit of  it.  Like  all  other  maxims  and  principles  of  the  law,  they 
have,  when  properly  understood  and  applied,  their  just  limitation 
in  the  great  object  which  they  are  designed  to  secure, — the  protec- 
tion of  the  innocent  while  under  criminal  prosecution, — but  not  for 
his  escape  from  lawful  punishment  and  the  sentence  of  the  court 
after  a  trial  and  conviction  had  of  the  crime  charged  against  him, 
without  any  ability  whatever  being  left  to  him  to  deny  or  question 
the  justice  and  legality  of  it  then  afterwards;  for  after  a  full  and 
impartial  trial  and  verdict  and  judgment  are  entered  against  him, 
and  the  time  limited  for  a  retrial  of  the  case  before  the  court  on 
sufficient  ground  shown  for  it,  the  judgment,  on  a  principle  of  law 
as  fundamental  and  binding  as  any  to  be  found  in  it,  is  final  and 
conclusive,  and  imports  absolute  verity,  and  there  is  instantly  an 
end  of  all  preseumptions  which  the  law  at  any  time  before  dictated 
in  favor  of  the  prisoner;  and  if  the  judgment  stood,  or  could 
stand,  in  need  of  any  presumption^ to  sustain  it,  the  legal  rule  of 
presumption  would  be  immediately  reviewed  in  favor  of  it,  but  it 
requires  nothing  to  support  it  but  the  record  of  itself,  and  its  own 
inherent,  absolute,  and  unquestionable  authority,  which  the  law  gives 
to  its  finality  in  the  case. 

And  with  all  this  array  of  law  and  legal  regularity  in  the  pro- 
ceedings against  the  petitioner  which  resulted  in  his  recapture  and 
return  to  jail  in  this  county,  and  to  the  alleged  unlawful  imprison- 
ment of  which  he  now  complains  in  the  writ  before  ua,  the  only 
wrong  or  unlawful  thing  on  which  he  can  rely  to  establish  his  legal 
right  to  be  discharged  from  it  was  his  own  unlawful  act  in  break- 
ing jail,  and  escaping  from  imprisonment,  during  the  term  fixed 
for  it,  and  which  he  does  not  pretend  to  deny  was  wrongful  and  un- 
lawful on  his  part;  but  because,  as  he  alleges  and  the  state  denies, 
he  was  unlawfully  recaptured  and  returned  to  imprisonment  in  said 
jail  after  the  term  of  10  years  fixed,  and  the  time  specified  in  the 
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sentence  for  the  termination  of  it  had  elapsed,  by  contending,  as  I 
have  before  observed,  that  the  latter  part  of  the  sentence  necessarily 
limited  the  10  years  of  imprisonment  fixed  in  the  former  part  of  it 
to  the  precise  dates  specified  in  the  latter  part  for  the  commence- 
ment and  ending  of  it,  and  both  of  which  undoubtedly  meant  one 
and  the  same  thing ;  that  is  to  say,  the  same  identical  term  or  period 
of  10  years.  And,  such  being  the  case,  an  escape  within  10  years 
after  the  term  of  imprisonment  commenced,  was  no  less  an  unlaw- 
ful violation  of  the  latter*  than  of  the  former  part  of  the  sentence^ 
and  it  was  therefore  evidently  b  violation  of  both  parts  alike,  and 
of  course  of  the  whole  sentence  for  the  term  of  imprisonment  twice 
fixed  in  it,  according  to  the  intention  and  meaning  of  it,  and  of  the 
statutes  which  prescribe  it. 

Although  the  common-law  writ  of  habeas  corpua  is  older  than 
magna  eharta,  the  bed-rock  of  British  freedom  in  after  ages,  it  wa& 
made  substantially  all  that  it  now  is,  as  the  great  bulwark  of  every 
freeman  in  England  against  unlawful  imprisonment  is  derived  from 
that  renowned  section  of  it  which,  among  other  things,  declares 
that  *^  no  freeoian  shall  be  taken  or  imprisoned  unless  by  the  legal 
judgment  of  his  peers,  or  by  the  law  of  the  land ;"  and  in  such 
case,  of  course,  he  can  have  no  legal  right  or  claim  to  be  discharged 
from  the  imprisonment.  But  it  may  well  be  said  in  this  case  that 
a  greater  than  magna  charia  is  here,  that  great  constitutional 
guaranty  against  unlawful  imprisonment  in  England,  inasmuch  as 
that  cardinal  and  consecrated  provision  of  it  is  substiantially  incor- 
porated in  the  constitution  of  the  United  States,  and  also  in  the 
constitution  of  every  state  in  the  Union.  But,  what  is  still  more 
unfortunate  for  the  right  and  claim  set  up  by  the  petitioner  in  this 
case,  it  conclusively  appears  that  his  original  imprisonment  in  this 
state  was  by  the  l^al  judgment  of  his  peers  and  the  law  of  the 
land ;  that  his  recapture  in  the  stat^  of  New  York,  after  his  un- 
lawful escape  from  it,  and  his  return  to  his  present  imprisonment  in 
this  State,  is  by  virtue  of  the  same,  under  the  express  authority  of 
the  constitution  of  the  United  States,  and  that  it  therefor  condu- 
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flively  now  appears  to  be,  not  only  by  the  l^al  judgment  of  his 
peers^  and  by  the  law  of  this  state,  but  also  by  the  supreme  law  of 
the  land  in  such  a  case,  and  is  both  right  and  lawful. 

But  if  this  exposition  of  the  law  of  the  case,  which  I  think 
entirely  covers  it,  were  less  satisfactory  than  it  is  to  my  mind,  and 
it  depended  solely  upon  the  question  whether  the  petitioner  could, 
in  a  court  of  law  and  justice,  in  a  case  like  thi8,  take  advantage  of 
his  own  wrong,  and  his  further  criminal  offense  against  the  laws  of 
the  State,  of  unlawfully  escaping  from  his  imprisonment,  and  un- 
lawfully remaining  at  large,.and  until  after  the  term  of  it  had 
elapsed,  on  the  ground  of  any  novelty  or  peculiarity  in  the  phrase- 
ology of  the  sentence,  or  of  the  statutory  provisions  which  prescribe 
it,  the  meaning  and  intention  of  them  being  so  perfectly  clear  and* 
obvious,  to  completely  elude  and  avoid  the  effect  and  oi)eration  of 
it  ever  afterwards,  I  muHt  say  that  a  legal  proposition  so  palpably 
unreasonable  and  absurd  as  that  could  never  receive  the  assent  of 
my  judgment;  for  I  know  of  no  principle  of  law  or  justice  to 
warrant  or  tolerate  it.  My  opinion  therefore  is  that  the  petitioner 
has  no  legal  right  whatever  to  be  discharged  under  the  writ  of 
habeas  corpus  issued  in  this  case,  but  should  be  remanded  to  the 
custody  of  the  sheriff  of  this  county,  and  confined,  under  the 
authority  of  this  judgment  against  him  as  aforesaid,  until  his  term 
of  imprisonment  has  been  accomplished. 

WooTTEN,  J.,  concurred. 

CoMEQYS,  C.  J.  The  English  authorities  cited  by  the  state  in 
the  argument  of  the  deputy  attorney  general,  and  all  others  that 
could  have  been  cited  by  him  from  the  same  source,  to  legalize  the 
rearrest  of  an  escaped  prisoner,  are  cases  where  the  prisoner  was  in 
custody  either  upon  a  charge  of  felony  or  conviction  of  it.  There 
can  be  no  contention  against  the  right  of  rearrest  where  the  escape 
is  prior  to  a  formal  commitment,  or  while  the  prisoner  is  serving 
out  a  sentence.  Except,  perhaps,  in  the  case  of  a  voluntary  escape, 
— that  is,  by  consent  of  the  captor  in  the  one  case,  or  jailor  in  the 


Digitized  by  VjOOQIC 


466  COURT  OF  GENERAL  SESSIONS,  &c. 


OPINION   OF    COURT. 


other, — rearrest  is  |>erfectly  lawful.  But  can  such  rearrest  be  made 
for  the  purpose  of  carrying  the  senteuce  (iu  case  of  conviction)  into 
effect  when  the  time  for  the  end  of  the  sentence  has  passed  ?  That 
is  the  question  to  l)e  dealt  with. 

I  have  b^n  at  great  pains  to  search  the  English  treatises  and 
reports  upon  the  subject  of  rearrest  of  escaped  criminals,  but  have 
not  been  able  to  find  one  case  wliich  in  any  way  countenances  the 
argument  presented  on  behalf  of  the  State ;  and  yet  it  is  impossible 
not  to  imagine  that  many  cases  similar  to  the  present  must  have  oc- 
curred in  that  kingdom.  This  is  a  very  significant  fact.  If  the 
courts  there  had  ever  had  such  a  question  as  raised  in  this  case  be- 
fore them,  there  would  have  been  report  of  it  somewhere.  But 
there  is  none  anywhere.  It  is  true,  tljere  is  plenty  of  authority 
from  Lord  Coke  down,  as  there  was  in  his  day  from  the  time  of 
the  earliest  of  his  predecessors  in  legal  bibliography,  that  one  who 
escapes  prison  voluntarily  may  be  rearrested  at  any  time  afterwards 
by  his  jailor  or  custodian,  but  every  example  given  for  the  infor- 
mation of  the  reader  is  of  imprisonment  without  definite,  exactly 
ascertained  time  (not  period)  when  it  is  al)solutely  to  end.  As  I 
have  said,  the  confinement  was  upon  a  charge  in  the  one  case,  or 
conviction  in  the  other,  of  a  crime  deeme^l  felony.  Of  course,  a 
rearrest  in  the  former  was  lawful ;  otherwise  there  could  be  no 
bodily  commitment  to  answer  the  charge;  and  in  the  latter,  as 
felonies  were  most  of  them  punishable  with  death,  there  was 
no  time  fixed  when  the  imprisonment  should  oease.  There  could 
be  no  end  of  it  except  death.  The  final  commitment  in  capital 
felonies  was  till  sentence  done  upon  the  prisoner's  body.  There 
was  no  time  ap{>ointed  for  execution  of  sentence  of  death  until  a 
very  late  period,  the  warrant  of  execution  designating  no  day  for 
its  performance,  but  simply  ordering  it  to  be  done.  The  time  was 
in  the  discretion  of  the  oflBcer,  which  he  wa-*  to  be  careful  to  exer- 
cise at  his  peril.  This  was  changed,  however,  by  St.  25,  Geo.  II, 
c.  37,  in  cases  of  murder, — a  crime  at  that  time  very  common.  To 
mark  the  general  sense  of  the  outrage  to  public  justice  by  the  fre- 
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•qnency  of  such  crime,  section  3  of  that  act  was  framed  by  parlia- 
ment, which  itself  fixed  the  day  of  execution  to  be  the  next  but 
one  after  sentence,  unless  that  day  happened  on  Sunday ;  if  it  did, 
then  on  the  following  Monday.  Until  the  passage  of  that  statute 
the  time  and  place  of  execution  were  never  part  of  the  sentence. 
*'  The  time  and  place  of  execution  are  never  part  of  the  sentence, 
except  in  case  of  murder,  when  they  become  so  by  the  special  pro- 
visions of  the  Legislature."  1  Chit.  Crini.  Law,  782.  The  sec- 
tion referred  to  is  in  these  words :  "  That  sentence  shall  be  pro- 
nounced in  open  court  immediately  after  the  conviction  of  such 
murderer,  and  before  the  court  shall  proceed  to  any  other  business, 
unless  the  court  shall  see  reasonable  cause  for  postponing  the  same, 
in  which  sentence  shall  be  expressed  not  only  the  usual  judgment 
of  death,  but  also  the  time  appointed  thereby  for  the  execution 
thereof,  and  the  usual  marks  of  infamy  hereby  directed  for  such 
offender,  in  order  t^  impress  a  just  horror  in  the  mind  of  the 
offender,  and  on  the  minds  of  such  as  shall  be  present,  of  the  hein- 
ous crime  of  murder."  Tt  will  thus  be  seen  that  all  remarks  of 
judges  who  have  dealt  with  the  question  of  recapture  after  expira- 
tion of  the  time  of  imprisonment  fixed  by  the  sentence  are  without 
any  support  of  the  authorities  to  which  we  habitually  resort  for 
law  upon  most  subjects.  And  those  in  this  country,  cited  in  oppo- 
sition to  the  petition,  admit  impliedly  by  their  answer  to  the  argu- 
ment of  time  fixed,  that  such  time  is  no  part  of  the  sentence  or 
judgment ;  that,  if  it  were  such  part,  there  would  be  no  right  of  rear- 
rest after  the  time  expired.  That  appears  to  me  to  be  the  just  in- 
ference from  the  language  used.  It  is  provided  in  the  chapter  of 
^'  Crimes  and  Misdemeanors  "  of  our  Code,  that,  "  when  imprison- 
ment is  part  of  the  sentence,  the  term  shall  be  fixed,  and  its  com- 
mencement and  ending  specified."  Page  795.  This  is  but  a  prun- 
ing of  the  language  of  the  Code  of  1829,  providing  that,  "  when- 
ever imprisonment  shall  be  a  part  of  the  punishment,  the  court  in 
the  sentence  shall  specify  the  day  on  which  the  term  shall  commence^ 
and  s\ao  the  day  on  which  it  shall  expire."  The  meaning  is  the 
same  precisely. 
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Now,  I  bave  shown  that  in  England,  sinoe  the  statute  ol; 
Qeorge  above  quoted,  time  is  part  of  the  sentence  of  murder ;  and 
yet  the  section  of  it  imposing  upon  the  court  the  duty  of  fixing  if 
is  of  no  greater  significance  or  importance  in  respect  of  effect  thain 
our  provisions  quoted.  It  therefore  would  seem  to  be  an  unavoid- 
able conclusion  that  by  these  provisions  the  time  for  the  b^innin^ 
and  ending  of  a  term  of  imprisonment  is  as  much  a  part  of  the 
judgment  or  sentence  as  any  other  part  of  it;  for  instance,  in  thia 
case,  the  lash,  pillory,  and  imprisonment  itself.  Such  being  the 
case,  how  can  an  escaped  convict  be  rearrested  after  expiration  of 
the  time  fixed  by  the  sentence  for  ending  his  imprisonment,  and 
held  till  the  years  or  months,  as  the  case  may  be,  assigned  for  his 
incarceration,  have  expired  ?  I  am  unable  to  give  any  answer  to 
this  question  in  support  of  the  State's  contention.  There  is  cer- 
tainly no  statute  authorizing  rearrest  and  imprisonment  in  such  a 
case ;  and  the  sentence  is,  in  the  nature  of  such  procedure,  incapa- 
ble of  alteration.  Its  features  are  fixed,  and  no  law  can  be  passed 
which  will  change  them,  in  the  case  of  a  person,  against  whose 
crime  such  sentence  was  pronounced.  There  can  be  no  two  opinions 
about  this ;  nor  about  the  suggestion  made  in  the  argument  that  the 
sentence  might  be  considered  as  having  an  implied  term  coupled 
with  it  that  the  prisoner  should  not  break  jail.  No  sentence  of  a 
court  in  a  criminal  case  has  ever  had  imported  into  it  by  construe* 
tion  any  sanction  whatever.  It  is  of  the  essence  of  a  criminal  sen- 
tence that  it  shall  be  without  latent  or  patent  aiAbiguity,  and  be  not 
subject  to  any  implication  of  meaning.  The  language  of  our  crim- 
inal statute  punishing  offenses  like  that  originally  committed  in  this 
case  is  that  the  offender  '^  shall  be  imprisoned  for  a  term  not  exceeds 
ing  ten  years.''  The  law  requiring  the  beginning  and  end  of  the 
term  to  be  fixed,  the  sentence  is  in  this  language,  where  it  is  for  a  year 
or  more :     '^  That  you  be  imprisoned  [or  suffer  imprisonment,  as -it 

is  sometimes  expressed]  for  the  term  of  one  year  or  — • years,  ^ 

b^inniug  with  this  day,  and  ending  on  day  of  ■, 

A.  D.,  — — ,  [the  day  preceding  the  anniversary  of  the  sentence.]" 
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Then  follows,  at  the  end  of  the  specific  panishment,  the  com- 
mitment to  the  custody  of  the  sheriff,  which  completes  the  sentence. 
How  can  the  statutory  penalty  ot  imprisonment  for  a  fixed  term, 
beginning,  by  its  language,  on  one  day,  and  ending  on  another 
day,  and  which  is  embodied  in  the  judgment  pronounced  by  the 
court,  be  altered  by  a  sheriff,  and  made  to  expand  so  as  to  include 
enough  more  time  to  make  up  for  that  when  the  convict  was  out  of 
jail,  and  not  undei^oing  imprisonment?  A  judgment  of  a  court 
in  a  criminal  case  cannot  be  altered,  even  by  it,  after  the  final  ad- 
journment of  the  term  when  it  was  given ;  much  less  can  it  be 
taken  up  and  a  meaning  given  to  it,  which  the  rigid  simplicity  of 
its  language  forbids.  There  is  no  warrant  for  doing  such  violence. 
In  none  of  the  cases  presented  by  the  State  was  the  sentence,  like 
that  in  this  case,  to  begin  on  a  certain  day,  and  end  on  a  certain 
other  day ;  but  that  the  convict  be  imprisoned  for  a  certain  number 
of  months  or  years  commencing  at  a  definite  time.  In  such  cases 
there  is  no  difficulty,  because  the  imprisonment  is  for  a  space  of 
time  generally,  the  ultimate  limit  of  which  is  not  determined  by  its 
commeikcement.  Therefpre  it  was  properly  held  that  until  the  im- 
prisonment feature  of  the  sentence  had  been  satisfied  by  actual  in- 
carceration, it  continued  for  that  purpose.  But  in  this  State,  by 
the  requirements  of  our  statute,  both  the  beginning  and  the  end  of 
the  term  shall  be  fixed,  when  imprisonment  is  part  of  the  sentence. 
The  construction  to  put  upon  that  provision  is  the  uniform  practice 
of  the  amrt  in  passing  sentence,  the  language  of  which  sentence  I 
have  before  given ;  and  I  have  shown  also  that  time,  when  required 
to  be  stated,  is  part  of  the  sentence.  I  think  it  wiser  to  follow  the 
English  doctrine  upon  that  subject,  which  I  have  given,  than  ex- 
pressions from  one  or  more  of  our  State  courts,  which  it  appears  to 
me  the  real  question  before  them  did  not  always  call  for. 

There  is  another  consideration  which  does  not  seem  to  have  had 
the  attention  given  to  it  that  should  have  been.  In  England,  from 
whence  all  our  legal  ideas  upon  the  subject  of  escape  come,  the 
prisoner  received  the  same  punishment  for  escape  as  that  to  which 
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he  was  sentenced ;  or,  if  charged  with  crime^  that  awarded  to  the 
crime.  That  is  perhaps  the  reason  why  nothing  is  said  about  the 
right  of  rearrest  after  expiration  of  the  term,  if  it  can  be  conceived 
that  such  right  existetl.  The  end  of  assuring  punishment  appro- 
priate to  the  original  offense  could  be  secured  by  indictment  and 
conviction  of  breaking  jail.  Such  would  have  been  the  law  of  this 
State  at  this  day  but  for  the  ancient  provision  of  our  criminal  law^ 
(Rev.  Code,  767,  §  18)  that  certain  offenses  named,  and  all  others 
indictable  at  common  law,  and  not  specially  provided  for  by  statute, 
should  be  misdemeanors  and  punishable  by  fine  and  imprisonment^ 
or  either,  in  the  discretion  of  the  court.  If  this  clause  were  out  of 
the  way,  the  petitioner  could,  upon  conviction  of  breaking  jail,  be 
sentenced  precisely  as  he  was  before.  Now,  how  does  the  lact  that 
he  cannot  be,  (though  he  may  be  fined  as  much  as  before,  and  given 
another  10  yearns  term  in  jail,)  warrant  this  court  in  adding  to  his 
original  sentence  a  provision  that,  if  the  prisoner  escaped,  he  might 
be  arrested  again  at  any  time?  That  is  precisely  what  it  would  do, 
in  effect,  if  it  were  to  hold  that  imprisonment  now,  after  the  time 
of  expiration  of  the  sentence  has  so  long  passed,  is  valid. 

It  seems  unnecessary  to  pursue  this  view  of  the  subject  any- 
further  than  to  remark  that  there  is  no  hint,  even,  in  any  English 
law  book,  that  an  escaped  prisoner  can  be  arrested  afler  his  sentence 
of  imprisonment  has  ended,  where  there  was  a  fixed  date  for  its  ter- 
mination expressed  in  that  sentence.  The  beginning  and  end  being 
in  this  case  incorporated,  by  legal  requirement,  in  the  sentence,  and 
this  being  part  of  it,  the  sentence  was  the  same,  in  effect,  precisely 
as  if  its  language  had  been  :  "  That  you  be  imprisoned  from  this 
day  until day  of ,  A.  D. ." 

Looking  at  the  matter  as  before  presented,  I  might  now,  as  I 
conceive,  declare  unhesitatingly  that  the  petitioner  ought  to  be  dis- 
charged, but  for  one  important  point  made  by  the  State  in  the  argu- 
ment, which,  in  effect,  is  that  to  discharge  him  would  be  to  give 
him  the  benefit  of  his  own  illegal  conduct  in  breaking  jail.  This 
position  rests  upon  one  of  the  maxims  of  the  law,  nuUua  cammodum 
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ixipere  de  injuria  ima  propria^  the  pointed  English  tranj-Int-fMi  of 
which  is,  no  man  shall  take  advantage  of  his  own  wum-.      \\\i} 
high  quality  of  maxims  is  well  expressed  by  Plowden  (voimiM*   |, 
p.  27)  in  the  case  of  GoUhirst  v.  Bqushin:  "  Further,  ri.  •  iwo 

principal  things  from  whence  arguments  may  be  drawn  ;  :.'• '  :  -  <<> 
say,  our  maxims,  and  reason,  which  is  the  mother  of  all  i.  .*  .  B  . 
maxims  are  the  foundations  of  the  law,  and  x\w  <•''  n^  of 
reason,  and  therefore  they  ought  not  to  be  impuunn  I  i,  i  ^\  .  s  jo 
be  admitted.  These  maxims  may,  by  the  help  <>i  ii  <  .,  ;r  n- 
pared  together,  and  set  one  against  another,  (althougli  u  \  *<o  n.  t 
vary,)  where  it  may  be  distinguished  by  reason  that  a  t  Iiid;:  •.  ,  nr 
to  one  maxim  than  another,  or  placed  between  two  n)  i  /  i  v^  r 

theless,  they  ought  never  to  be  impeached  or  irapuejned,  Uw^  w.x^  ^ 
to  be  observed  and  held  as  firm  principles  and  aullioiv  .  .<  »  n . 
selves.''     It  is  in  support  of  this  maxim  that  the  sin  on  I  ,  ,(.n 

in  Boynton's  Oase,  3  Coke,  43,  was  adopted.  Lord  ( -j'^  '^  \Mr<is 
are:  ^* Secondly y  it  was  resolved  that  if  one  in  execution  ,  ,  •  , 
his  own  wrong,  and  be  retaken,  he  should  never  have  ;ii.  •  >  .h 
querela  to  discharge  himself  of  the  imprisonment,  because  !.>  ..  .| 
not  take  advantage  of  his  own  wrong."  The  case  was  .  •  :  '  //; 
querela^  brought  on  the  ground  of  an  escape  in  law;  the  mi  .ils 
who  had  the  complainant  in  custody  en  his  way  to  Westuju  ^•(  r 
from  the  county  of  Suffolk  having  taken  him  (but  at  his  own  r.  cj  m.^t) 
to  Lambeth,  in  the  county  of  Surrey,  out  of  the  way,  and  n«.t  i.i 
the  way,  to  Westminster.  Now,  as  a  sheriff's  writ  does  n<»r  run 
into  a  county  of  which  he  is  not  sheriff,  it  follows  that  a  p.  i-»n<'r 
under  a  ca.  m.,  if  taken  by  the  sheriff  into  another  county,  is  takeu 
where  that  officer  has  no  authority  to  hold  him,  and  thus  the  iatter 
consents  in  law  to  his  escape,  as  much  so  if  he  had  in  fact  opened 
jail  doors  to  him,  and  he  had  gone  away.  Under  such  circnm- 
stanoes,  he  is  liable  to  the  plaintiff.  In  BoyrUon's  Case,  however, 
as  before  said,  the  prisoner  went  to  Lambeth,  in  Surrey,  at  his  re- 
quest; the  bailiff  attending  him,  and  afterwards  delivering  him 
according  to  the  command  of  the  writ.     His  complaint  failed,  not 
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because  there  had  been  no  legal  escape  in  taking  the  prisoner  un- 
necessarily into  another  county  as  the  bailiff  proceeded  to  West- 
minster,— ^for  there  had  been, — but  because  the  maxim  forbade 
relief  to  him  as  seeking  advantage  from  his  own  wrongful  act  in 
inducing  the  oiBcers  to  commit  an  escape. 

In  Ridgewa^a  Cane;  in  the  same  part  of  the  report,  page  62, 
it  is  said  by  the  first  resolution :  '' Although  the  prisoner  flyeth  into 
other  counties  where  the  sheriff  hath  no  power,  and  where  it  may  be 
objected  the  sheriff  cannot  have  the  custody  of  him,  yet,  forasmuch 
as  the  escape  was  of  his  own  wrong,  (whereof  he  shall  not  take  ad- 
vantage,) the  sheriff  might  in  fresh  suit  take  him  in  any  other 
county,  and  he  shpuld  be  held  in  execution.  *  *  *  ^^nj 
although  the  defendant  be  taken  on  a  capias  ad  satiafaoiendum  and 
escapes,  yet,  if  the  writ  be  never  returned  and  filed,  the  phiintiff 
may  have  a  new  capaia  ad  saiisfacieridum  against  him,  and  take 
him  again,  and  he  shall  not  take  advantage  of  his  own  wrong. 
*  *  *  And  where  the  prisoner  escapes  of  his  own  wrong, 
and  is  retaken,  he  shall  never  have  an  audita  querela  against  the 
sheriff" 

In  Cro.  Eliz.,  at  page  555,  the  maxim  was  applied  against  a 
complainant  ^ho  had  obtained  the  writ,  and  contended  that,  as  his 
co-defendant  had  escaped  from  custody,  he  also  was  entitled  to  be 
discharged.  The  court  denied  him  his  contention,  and  said,  inter 
alia:  "  If  one  be  in  execution,  and  esciipes  de  son  tart  demeaned  it 
hath  been  adjudged  in  an  audita  querela  to  be  no  cause  of  discharg- 
ing himself.  And  it  hath  been  also  adjudged  in  this  court,  between 
Sympson  and  Boyton,  that  if  he  [the  prisoner]  escapes  by  the 
sheriff's  permission,  and  be  retaken,  yet  it  is  a  good  execution  for 
the  party,  if  he  will ;  and  it  shall  not  conclude  the  party  to  enforce 
him  to  take  his  remedy  against  the  sheriff.  A  mvJio  fortiori,  unless 
two  be  in  execution,  the  escape  of  the  one  shall  not  give  his  com- 
panion an  advantage,  and  make  the  plaintiff  to  lose  his  execution, 
and  be  put  to  his  remedy  against  the  sheriff,  who  perad venture  is 
nothing  worth.     Wherefore  it  was  adjudged  for  the  defendant.'' 
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This  case  is  one  of  the  authorities  cited  by  Coke  in  Bidgeu>ay'8 
€ase. 

Now,  there  is  absolutely  no  authority  to  be  found  in  conflict 
with  the  maxim  ;  but  it  is  applied  in  every  case  where  one  seeks  to 
avail  himself  at  law  of  a  benefit  or  advantage  which  his  own 
wrongful  or  (as  in  a  cage  like  the  present)  illegal  act  has  brought 
about.  Whatever  advantage  may  accrue  to  others  from  his  conduct 
^as,  for  example^  to  the  plaintiff  where  the  sheriff  is  solvent,  and 
the  defendant  not,)  none  can  be  had  by  him.  It  is  perfectly  evident 
in  the  case  put  by  Coke,  and  Croke  also,  that  but  for  the  maxim 
the  plaintiff  would  be  thrown  entirely  upon  the  sheriff"  for  escape ; 
but  while  he  could  bring  his  action  and  recover,  yet  he  might  treat 
the  execution  as  good.  A  capias  ad  aatisfaciendumf  executed  and 
returned  and  filed,  is  payment  in  law  of  the  debt  against  the 
prisoner.  The  plaintiff's  remedy,  if  he  escape,  is  only  by  action 
against  the  sheriff,  who  is  bound  to  keep  him,  and  must  answer  for 
his  escape,  he  having  the  power  to  take  all  necessary  means  to 
secure  him  in  custody.  This  shows  how  rigid  is  the  maxim.  The 
plaintiff  can  have  no  claim  on  the  body  of  the  prisoner,  and  yet  the 
latter  is  not  entitled  to  the  audita  querela  to  get  relief  against  the 
sheriff  for  holding  him. 

It  is  very  certain  that  a  statute  is  needed  to  make  some  other 
provision,  in  criminal  cases  at  least,  for  the  consequences  of  escape 
by  a  prisoner,  than  the  common-law  precepts  of  indictment. 

In  view  of  the  unequivocal  application  of  the  maxim  to  this 
application,  my  opinion  is  that  the  relief  prayed  for  in  the  petition 
must  be  denied,  and  the  prisoner  remanded  to  custody. 
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The  State  v.  Jackson  Walker. 

Mulder — Self  Defense — Deadly    Weapon — Malice — Proof-^ 
Verdict. 

No  mere  words  or  gestures — no  matter  how  offensive  or  insulting — will  justify  a  hoin> 
4dde  or  reduce  the  crime  iix)m  murder  to  manslaughter. 

Where  killing  by  a  deadly  weapon  is  admitted,  malice  aforethought  is  presumed,  and 
the  burden  of  showing  the  contrary  is  on  the  accused,  as  the  natural  and  prob- 
able consequences  of  an  act  are  presumed  in  law  to  be  intended  by  the  actor. 
But  malice  is  not  presumed  from  the  use  of  a  weapon  neither  deadly  nor 
dangerous  in  itself. 

Before  there  can  be  conviction  of  murder  there  must  be  proof  of  malice,  either  express 
or  implied.  ^ 

To  justify  the  use  of  a  deadly  weapon  in  self  defense  where  life  or  limb  are  in  inmii- 
nent  danger,  every  means  of  escape  or  retreat  must  first  have  been  exhausted. 

Where  murder  of  the  first  degree  has  not  been  satisfactorily  proven,  the  jury  may  con- 
vict of  such  lesser  degree  of  homidde  as  may  be  proven. 
{New  CastUy  September,  at,  1887.) 

Indictment  for  murder, 

John  Bigga,  Attorney  General,  and   Thomas  Datns,  Deputy 
Attorney  General,  for  the  State. 

Austin  Harrington,  for  the  prisoner. 

C0MEGY8,  C.  J.,  charging  the  jury  : 

All  homicides,  by  the  law  of  this  State,  are  either  justifiable, 
excusable  or  felonious. 
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Justifiable  homicides  are  such  as  are  authorized  by  law,  famil- 
iar examples  of  which  are  the  execution  of  a  prisoner  by  a  sherifi 
under  legal  sentence,  the  suppression  by  peace  officers  of  a  riot 
when  it  cannot  be  put  down  otherwise,  &c. 

Excusable  homicides  are  those  not  properly  justifiable,  but 
allowable  under  certain  circumstances,  for  example  defence  of  one's 
own  person,  or  that  of  some  member  of  his  household,  as  wife, 
children,  servant. 

Felonious  homicides,  in  their  turn,  are.divided  into  such  as  are 
desiginated  as  malicious,  and  not  malicious. 

Homicides  that  are  not  malicious  are  manslaughters ;  those 
malicious  are  murders. 

I  will  take  these  up  in  the  order  in  which  I  have  referred  to 
them,  and  endeavor  to  give  to  you,  in  plain  language,  their  several 
distinctions  from  each  other — except  that  I  shall  not  go  further 
into  the  subject  of  justifiable  homicides,  as  this  is  not  one  of  them. 
It  is  claimed  by  the  prisoner's  counsel  to  come  strictly  and  fully 
within  the  class  called  homicides  in  self-defence. 

The  placing  the  prisoner's  case  upon  this  ground,  makes  it 
necessary  that  I  should  go  into  the  law  of  murder  and  manslaugh-. 
ter,  not  only  to  distinguish  one  from  the  other  and  form  the  present 
defence,  but  also  to  enable  you  to  understand  the  contention  of  the 
Attorney  Greneral  that  the  case  is  one  of  murder  of  the  first  d^ree, 
as  charged  in  the  indictment.  I  shall  also  instruct  you  sufficiently 
I  trust  in  the  law  of  self-defence,  to  enable  you  to  deT^rmine 
whether  this  is  a  case  of  that  kind. 

Murder  is  the  unlawful  killing  by  one  man  of  another  with 
malice  aforethought.  _  Wherever  one  kills  another,  with  a  wicked 
purpose  of  taking  his  life,  or  doing  him  some  grgat  bodily  harm,  it 
is  murder,  and  murder  of  the  first  d^ree.  Where,  also,  one  in  en- 
deavoring to  perpetrate  some  crime  punishable  with  death,  kills 
another,  he  is  guilty,  by  our  statute,  of  murder  of  the  first  degree. 
Where  one  in  endeavoring  to  commit  some  felonious  crime,  kills  a 
human  being,  or  kills  one  in  doing  some  deliberate  cruel  act,  he  is 
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also  guilty  of  murder,  but  not  murder  of  the  first  degree  as  our 
statute  describes  it :  but  is  guilty  of  the  crime  of  murder  of  the 
second  degree  under  the  statute.  These  are  cases  of  maliciouB 
homicide :  and  without  the  ingredient  of  malice,  there  can  be  no 
murder.  Now  what  is  malice,  to  make  a  homicide  murder?  Malice 
is  a  state  and  condition  of  the  mind  or  heart,  which  is  best  under- 
stood^as  wickedness.  Its  existence  in  the  case  of  a  homicide  is 
shown  by  the  character  of  the  act  done.  If  there  be  preconceived 
purpose  to  take  life,  as  shown  by  threats,  lying  in  wait,  the  selection 
of  a  deadly  instrument  or  weapon  likely  to  produce  death  and  use 
of  it  in  pursuance  of  the  threats,  Scc»,  it  is  called  express  malice 
aforethought,  and  murder  of  the  first  d^ree.  Where  such,  or  the 
like  circumstances  do  not  exist,  and  yet  the  wantonness  of  the  act 
done,  as  shooting  or  driving  into  a  crowd,  or  its  wickedness,  in  the 
deliberateness  and  cruelty  with  which  it  is  perpetrated,  evince  a  de- 
praved and  vicious  disposition,  or  as  it  is  sometimes  expressed  a  heart 
regardless  of  social  duty  and  fatally  bent  on  mischief  then  there  is 
malice  implied  in  law,  and  murder  of  the  second  degree.  These 
degrees  were  unknown  to  our  law  before  1862 :  every  malicious 
homicide  was  punishable  with  death  down  to  that  time,  now  thoee 
of  the  second  degree  are  punished  by  imprisonment  for  life. 

Manslaughter  is  committed,  generally,  where  two  men  fight 
upon  a  sudden  affray,  and,  in  the  heat  of  blood,  one  kills  the 
other.  If  the  fight  were  originated  between  titem  with  the  purpose 
of  taking  life,  and  one  were  slain,  it  would  be  murder  of  the  first 
d^ree — the  mutual  agreement  to  fight  to  the  death  if  necessary 
would  not  remove  such  a  homicide  from  the  scope  of  murder  if  the 
first  degree.  Killing  a  man  in  a  duel  is  murder  of  such  degree. 
The  contest,  to  avoid  a  higher  crime  than  manslaughter,  must  hav« 
been  unpremeditated  and  sudden,  and  the  slaying  must  have  been 
under  the  influence  of  such  a  df^ree  of  heat,  or  transport  of 
passion  as  virtually  to  deprive  the  slayer,  of  control  over  himself* 
If  the  jury  do  not  find  this  to  be  the  case,  then  they  would  be 
justified  in  believing  that  the  slayer  acted  under  the  influence  of  pre- 
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ooQoeived  malice  or  design^  and  availed  himeelf  o£  the  occasion  to 
exercise  it,  and  therefore  find  him  guilty  of  murder  of  the  flrtt 
degree. 

Self-defence,  or  hilling  another  in  defence  of  one'e  own  person, 
isy  moetly,. where  one  ia  suddenly  assailed  by  another  without  any 
fault  on  his  part,  and  under  such  circumstances  as  to  give  him  just 
and  reasonable  ground  to  believe  that  be  is  in  danger  of  losing  his 
life  or  suffering  some  great  bodily  harm,  or,  as  oftentimes  expressed 
to  indicate  the  degree  of  such  harm,  enormous  bodily  harm.  In 
s«ch  case  the  assailed  need  not  wait  for  the  apprehended  injury  by 
his  adversary,  but  may  take  his  life  if  necessary  to  protect  his  own 
person.  But  before  he  may  do  this,  he  must  do  all  in  the  power  of  a 
reasooable  man,  similarly  circumstanced,  to  avoid  the  assault  of 
bis  adversary.  If  it  be  so  suddenly  made,  and  with  such  a  weapon 
as  is  likely  to  produce  death  or  such  enormous  bodily  harm  as  to 
imperil  life,  and  the  assailed  cannot  escape  the  fury  of  his  adver- 
sary, he  may  slay  his  enemy.  But  with  whatever  weapon  the 
attack  is  made  or  attempted,  if  there  are  means  of  escape  open  to 
the  assailed,  he  may  not  take  the  other's  life  until  they  have  been 
tried  and  failed  to  protect.  In  other  words,  he  must  retreat  from 
his  assailant  or  pursuer  as  far  as  he  can,  and  never  until  he 
has  done  this  unavailingly,  can  he  meet  his  opponent  and  slay  him. 
This  is  illustrated  by  the  familiar  instance  given  of  two  men  in  a 
room  and  one  assailing  another  to  take  his  life  or  inflict  upon  him 
some  great  harm,  as  mentioned;  in  such  case  the  assailed  must 
retreat  as  far  as  he  can — be  driven  to  tiie  wall,  as  we  often  say 
figuratively  with  respect  to  other  pressure  in  life — before  he  takes 
upon  himseli  the  final  remedy  for  protection.  If  life  or  person 
can  be  protected  in  any  other  way  than  by  taking  life,  it  mu^t  be 
done,  or  the  homicidal  act  will  be  treated  in  law  as  a  malieioas,  or 
murderous  one.  The  law  is  so  tender  of  human  life  that  no  nfiatf 
must  take  that  of  another  man  even  in  the  exercise  of  what  is 
oratorically  called  the  saered  right  of  setf-defeoee,  unless  he  has  no 
pvwer  reasoiMtbly  within  his  reai^  by  retreat  or  otherwise,  to  save 
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his  own  life  without  doing  so,  or  protecting  his  own  person  from 
great  and  dangerous  harm. 

Having  now  given  you,  I  hope,  all  necessary  instruction  about 
the  law  of  homicide,  I  will  turn  my  attention  to  the  prayers  o€ 
respective  counsel  in  this  trial.  And  I  will  take  those  of  the  At- 
torney General  first. 

(Here  read  it.) 

To  the  first  I  answer  in  the  affirmative — that  is,  that  Barr's- 
quarrel  with  the  prisoner,  has  of  ibielf  nothing  to  do  with  the  case. 
But  I  think  it  proper  to  add,  that  if  from  the  circumstances  de- 
posed to  by  the  witnesses  for  the  defence,  if  you  believe  their  testi- 
mony with  respect  to  them,  and  discredit  that  of  the  State's  wit- 
nesses with  respect  to  the  matter,  you  think  a  reasonable  man  would 
have  been  justified  in  believing  that  Mulvey  was  advancing  upon 
him  as  an  accomplice  or  confederate  of  Barr,  then  the  case  is  the 
same  as  if  Barr  had  acted  alone  and  been  where  Mulv^  was  at  the 
time  of  the  fatal  blow.  Under  such  circumstances,  whatever  he 
could  have  done  to  Barr  could  have  been  done  to  Mulvey.  I  have 
already  gone  into  the  law  far  enough  to  point  out  to  you  that  life 
cannot  be  taken,  if  adequate  protection  by  retreat  or  otherwise  can 
be  secured  otherwise. 

To  the  second  (here  read  it)  I  answer  that  no  more  words  or 
gestures  willreduce  homicide  from  murder  to  manslaughter — nomat^ 
ter  how  offensive  or  insulting  they  may  be.  If  such  excuse  only  ex- 
ist for  the  use  of  a  deadly  weapon,  the  law  affixes  the  term  mali- 
'cious  to  the  act,  and  it  is  murder. 

To  the  third  (here  read  it)  I  answer  that  it  is  true  that  the 
natural  and  probable  consequences  of  an  act,  that  is  those  that  are 
likely  to  flow  from  it,  are  presumed  in  law  to  be  intended  by  the 
actor;  and  the  burden  of  showing  the  contrary  is  on  him;  and 
further,  that  where  killing  is  admitted,  it  is  presumed  to  be  done 
with  malice  aforethought,  if  a  deadly  weapon  be  used. 

With  regard  to  the  prayers  of  the  prisoner's  counsel,  I  answer. 

As  to  the  fird  (read  it)  I  answer  that  to  justify  taking  life  hj 
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a  person  assailed,  it  mast  be  to  protect  his  own,  or  his  person  from 
great  bodily  harm,  and  there  must  be  no  other  way  open  to  him  as 
a  reasonable  man,  by  retreat,  or  otherwise  to  do  so.  In  sach  a 
dilemma  any  weapon  of  defense  may  be  used. 

As  to  the  aeeond  (read  it)  the  law  does  not  imply  malice  in  any 
case  where  death  ensues  from  the  use  of  a  weapon  neither  deadly 
nor  dangerous  in  itself:  but  whether  it  be  dangerous  or  deadly  is  a 
question  for  the  jury  upon  satisfactory  proof  of  what  it  was,  or  if 
such  cannot  be  made,  of  the  effect  it  produced.  Of  course  no  one 
can  be  convicted  of  murder  without  proof,  express  or  implied,  of 
malice. 

As  to  the  third  (read  it)  I  repeat  the  substance  of  the  charge 
in  the  Talley  case,  upon  thid  point  of  reasonable  doubt :  that  if  you, 
gentlemen,  after  a  calm  review  of  all  the  testimony  in  this  case, 
and  regarding  it  alone,  have  in  your  minds  a  reasonable  doubt  of 
the  guilt  of  the  prisoner,  a  doubt  growing  out  of  the  testimony 
before  you,  the  prisoner  is  entitled  to  the  benefit  of  that  doubt  and 
ought  to  be  acquitted  in  manner  and  form  as  he  stands  indicted, 
which  is  tor  murder  of  the  first  d^ree.  But  if  you  so  doubt,  and 
yet  believe  from  the  testimony  before  you  that  he  is  guilty  either 
of  murder  of  the  second  degree  or  of  manslaughter,  as  I  have  de- 
fined them  respectively  to  you,  you  may  convict  him  in  your 
discretion  of  that  one  of  them,  which  in  your  judgment  the  facts 
will  support  you  in  determining. 

Verdict  of  murder  in  the  second  d^ree. 
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State  v.  'Reidjbll. 
Homicide — Murder — InmnUy — Proof^ExperU — DoubL 

To  make  a  deliberate  killing,  done  with  a  deadly  weapon  prepared  for  the  purpose, 
murder  in  the  first  degree,  the  prisoner  niust  have  been  capable  of  knowing,  at 
the  time,  but  bis  act  was  a  wrongful  one,  and  have  not  the  power  or  oontrol 
over  his  will  to  prevent  his  doing  it. 

The  burden  of  proof  is  upon  the  defendant  to  show  insanity,  or  inability  to  cootiol 
his  actions. 

In  questions  of  sanity  or  insanity,  proof  m^de  by  expert  witnesses  is  of  much  greater 
value  than  that  of  persons  who  have  no  scientific  or  experimental  knowledge  of 
the  subject  of  insanity,  and  who  can  only  speak  from  observation  of  outward 
signs  or  appearances. 

Upon  an  indictment  for  the  murder  of  his  wife,  if  the  harmonious  relations  existing  itt 
all  times  between  the  prisoner  and  his  wife,  together  with  the  testimony  of  ex- 
perts that  the  prisoner  had,  at  the  time  of  the  homicide,  the  disease  of  melan- 
cholia, impairing  his  will  power,  and  likely  to  be  manifested  in  such  an  act  as 
he  committed,  and  the  fact  that  he  exhibited  no  remone,  but,  rather,  calm  satis - 
faction,  raises  a  reasonable  doubt  of  the  prisoner's  sanity,  which  the  testimony 
of  witnesses  ol  his  appearance  and  conduct  does  not  remove,  the  jury  should 
acquit. 

That  the  prisoner  has  asserted,  since  his  arrest,  that  he  was  perfectiy  sane  at  the  time 
he  did  the  deed,  is  not  conclusive,  as  it  is  a  common  delusion  of  insane  persons 
to  believe  themselves  sane. 

{ATntf  Qutie,  May  i8,  1888,) 

Indictment  for  murder. 

John  Biggs,  Attorney  General,  for  the  State. 

H.  H.  Wordy  for  defendant. 

CoHEGYB,  C.  J.,  charging  jarj  : 

The  indictment  against  the  prisoner  at  the  bar  charges  him 
with  the  crime  of  murder  of  the  first  d^ree ;  the  victim  being  his 
own  wife.     It  is  necessary  that  you  should  know  precisely  what 
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murder  of  the  first  d^ree  is.  Murder  is  the  malicious  killing  of 
one  humau  being  by  another.  This  is  the  general  definition  of 
that  crime,  which  is  the  highest  known  to  the  law,  exoept  treason. 
There  are,  by  our  statute  law,  two  degrees  of  murder,  viz.,  murder 
of  the  first  and  murder  of  the  second  degree.  The  first  is  punish- 
able with  death ;  the  second,  with  imprisonment  for  life.  The  first 
is  called  a  capital  felony.  All  murders  were  formerly  punished  by 
the  death  penalty;  but  now  murder  of  the  first  degree  is  only  so 
punished.  This  is  by  a  legislative  provision, — an  act  of  assembly. 
As  this  case,  as  alleged  in  the  indictment,  is  a  case  of  the  first  char- 
acter, or  murder  of  the  first  d^ree,  and  is  that  crime  or  nothing  at 
all,  it  is  important  that  you  should  be  fully  informed  of  its  nature 
and  qualities.  The  statute  provides  as  follows :  ''  Every  person 
who  shall  commit  the  crime  of  murder  with  express  malice  afore- 
thought, or  in  perpetrating  or  attempting  to  perpetrate  any  crime 
punishable  with  death,  shall  be  deemed  guilty  of  murder  of  the 
first  d^ree  and  of  felony,  and  shall  suffer  death.''  To  make,  there- 
fore, a  homicide  murder  of  the  first  degree,  it  is  necessary  that  it  be 
a  killing  with  express  malice  aforethought.  To  underntand  this, 
you  must  be  told,  in  the  first  place,  what  is  meant  by  malice  afore- 
thought, or  preconceived  malice.  '^  This  is  not  so  properly  spite  or 
malevolence  to  the  deceased  in  particular  as  any  evil  design  in  gen- 
eral,— the  dictate  of  a  wicked,  depraved,  and  malignant  heart'' 
**  Express  malice  is  when  one,  with  a  sedate,  deliberate  mind,— - 
formed  design, — doth  kill  another,  which  formed  design  is  evi- 
denced by  external  circumstances  discovering  that  inward  intention; 
as  lying  in  wait,  antecedent  menaces,  former  grudges,  and  concerted 
schemes  to  do  him  some  bodily  harm."  Every  killing  by  one 
person  of  another  is  presumed  to  be  maltoious,  and  murder,  unless 
it  can  be  justified  or  excused,  or  reduced  to  the  crime  of  man- 
slaughter, by  reason  of  circumstances  applying  to  those  descriptions 
of  homicide,  respectively.  It  is  not  necessary  to  explain  such 
homicides ;  for  this  we  are  concerned  with  is  not  one  of  them.  In 
hid,  as  I  have  said  already,  it  is  murder  of  the  first  degree  or  noth- 
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ing;  for  the  killing  was  deliberately  done,  and  with  a  deadly 
weapon,  prepared  for  the  purpose.  As  the  victim  was  the  prisoner's 
Own  wife,  the  crime  is  one  of  pecaiiar  atrocity,  if,  as  contended  by 
the  attorney  general,  it  was  the  act  of  '^  a  person  of  sound  memory 
and  discretion ;"  but  not  a  crime  at  all  if,  as  contended  by  the  pris- 
oner's counsel,  it  was  not  the  act  of  such  a  person.  There  is  no 
controversy  whatever  in  relation  to  the  act  of  killing,  or  anything 
else  necessary  to  show  that,  prima  facie,  upon  the  State's  testimony, 
murder  of  the  first  degree  was  committed  by  the  prisoner ;  but  his 
counsel  contends  that,  upon  the  proof  he  has  brought  forward  and 
exhibited  to  you  by  his  witness,  such  prisoner  was  not,  at  the  time 
of  the  commission  of  the  fatal  act,  "  a  person  of  sound  memory 
4nd  discretion."  In  other  words,  he  contends  that  the  prisoner 
was,  to  an  extent  and  in  a  respect  sufficient  to  make  a  complete  de- 
fense to  the  charge  against  him,  insane  at  the  time  the  act  was  com- 
mitted. It  is  sufficient  for  me  to  say  to  you  that  if,  in  fact,  the 
.  prisoner  was  insane  when  he  fired  the  fatal  shot  against  his  wife's 
life,  then  he  is  not  responsible,  in  the  eye  of  the  law,  for  the  act 
done.  The  question  for  you  to  decide,  then,  is  this :  Was  the 
prisoner  capable  of  knowing,  at  the  time  he  slew  his  wife,  that  his 
Act  was  a  wrongful  one,  and  had  he  the  power  or  control  over  his 
will  to  prevent  him  from  doing  it?  This  is  the  test  as  laid  down 
by  the  court  of  oyer  and  terminer  of  this  State  in  the  case  of  John 
Windsor,  tried  for  murder,  in  the  fall  of  1851,  in  the  county  of 
Sussex.  The  question  is  not,  simply,  whether  one  who  kills  an- 
other, was  capable,  at  the  time,  of  distinguishing  or  knowing  the 
differences  between  right  and  wrong  with  reference  to  his  fatal  act, 
but  also  whether  he  was  then  capable  of  controlling  himself  from 
the  commission  of  it.  Where  there  is  no  compelling  cause,  as  in 
the  case  of  manslaughter,  which  provokes  the  act  of  homicide  by 
overpowering  the  reason  of  the  actor,  all  those  who  know  right 
from  wrong,  in  regard  to  a  contemplated  homicide  act,  are  to  be 
presumed  and  taken  to  have  control  of  their  actions  by  the  exercise 
of  their  will.     There  is  no  supposition  in  favor  of  one  not  being 
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able  to  control  his  own  actions ;  and  where,  apon  an  indictment 
for  any  act  of  personal  violence,  he  sets  up^  or  there  is  set  np  for 
him^  the  plea  of  inability  to  do  so,  the  burden  of  proof  is  upon 
him  to  show  such  inability.  This,  I  submit  to  you,  can  only  be 
done,  in  a  case  similar  to  this,  by  proving  insanity ;  that  is,  disease 
of  that  moral  faculty  or  element  of  a  man's  spiritual  nature,  which 
impairs  what  is  familiarly  called  his  will  power,  or  ability  to  con- 
trol his  actions.  It  seems,  at  first  view,  very  unreasonable  to  sup- 
pose that  one  who  is  capable  of  knowing  right  from  wrong  should 
not  be  entirely  able  to  decide  between  them  if  he  choose  to  do  so ; 
but  it  is  a  well-known  truth  that  such  capacity  of  knowledge  may 
be  perfect  enough  in  an  individual,  and  yet  he  may  be  unable,  from 
•destruction,  or  impairment  by  disease,  of  that  function  of  the  brain 
which  is  concerned  with  the  will,  to  avoid  doing  what  he  knows  to 
be  wrong.  Take  an  example.  Men  who  are  addicted  to  drink, 
from  excessive  indulgence  become  subjects  of  a  disease  which  medi- 
•cal  men  designate  or  speak  of  as  dypsomania  or  alcoholism.  It 
oftentimes  develops  into  what  is  called  by  them  mania  a  potu^ 
wherein  the  patient  becomes  a  madman,  wholly  deprived  of  all  sane 
reason  while  the  fit  is  upon  him.  In  that  condition,  he  is  not  le- 
gally responsible  for  his  actions,  being  treated  as  insane.  As  the 
•diseaide  has  created  for  him,  in  his  imagination,  a  totally  new  exis- 
tence, the  reason  which  before  controlled  his  conduct  no  longer  ex- 
ists, but  a  new  and  perverted  one  has  taken  its  place.  The  will 
power  which  attended  it  has  gone  with  the  reason  itself.  So  it  is 
in  the  case  of  the  mere  hard  drinker,  who,  a  victim  of  the  disease 
of  dypsomania,  loses  control  of  his  Mrill  with  respect  to  restraint  of 
his  thirst  for  liquor;  and  though  he  may  be  perfectly  sane,  and 
have  complete  control  over  himself  generally,  yet  from  his  disease^ 
or  passion  for  drink,  and  the  momentary  relief  indulgence  of  it 
gives  his  morbid  feelings  of  despondency,  he  has  entirely  lost  con- 
trol of  himself  with  r^pect  to  such  indulgence,  and  drink  he  must 
and  will  in  spite  of  his  reason,  his  past  experience,  and  the  warn- 
ings his  physician  and  friends  give  him.     He  drinks,  not  because 
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e£  desire  to  taste  stimulaDts,  but  that  his  disease  demands  of  binai 
tiiiat  he  get  relief  at  any  haxard.  Another :  There  is  a  disease 
flaUed  Boientifioally  kleptomania,  that  is,  the  disease  of  stealing. 
Persons  who  are  victims  of  it  will  steal  in  spite  of  all  restraints^ 
They  may  be  sane  in  mind  in  all  other  respects,  may  know  per- 
fectly well  that  stealing  is  wrong  every  way,  and  may  have  no  oe- 
casion  to  steal  whatever,  not  being  in  want,  or  having  prospect  of 
it,  and  yet  steal  they  will,  at  the  risk  of  the  terrible  exposure  de« 
taction  produces.  In  both  these  examples,  (and  others  might  be 
given,)  the  diseases  are  of  that  character  which  undermines  and 
overthrows  the  will ;  rendering  their  respective  victims  powerless- 
to  control  their  conduct  with  respect  to  their  temptation,  though 
they  possess  their  will,  in  its  entire  vigor,  in  all  other  things.  In 
one,  as  in  the  other,  there  is  no  lack  of  the  reasoning  power  as  to 
the  rightfulness  or  wrongfulness  of  their  conduct  or  behavior ;  and 
yet  the  power — the  ability — to  do  otherwise  than  what  they  do,  is^ 
wantipg.  No  enlightened  criminal  system  of  law  punishes  them 
for  acts  which,  if  the  will  was  in  a  healthy  state,  would  never  be 
done,  any  more  than  it  does  the  mere  idiot,  or  person  who  never 
had  any  reason  at  all. 

According  to  the  testimony  of  the  learned  gentlemen, — med- 
ieal  experts,  as  we  call  them. — there  is  a  certain  disease  of  the 
mind,  and  I  may  say  affections,  called  melancholia,  which  sometimes 
operates  upon  the  power  of  will.  Its  victim,  like  those  in  the  ex- 
amples before  given,  may  be  entirely  sound  of  mind  in  all  other 
respects;  and  yet,  with  the  knowledge  of  right  and  wrong  which 
attends  such  soundness,  may  be  unable  to  contnd  his  will,  or  resist 
the  prompting  of  his  disease  to  do  what,  in  one  having  full  po»» 
session  of  that  faculty,  would  be  not  only  a  wrongful,  but  an  atro- 
ciously wicked  act.  All  of  those  gentlemen  speak  unhesitatii^ly 
about  the  nature  of  this  disease.  One  of  them,  in  particular.  Dr. 
Mills,  is  what  is  known  as  an  alienist,  or  person  who  has  made 
mental  diseases,  those  affecting  the  mind  intellectually,  and  the 
moral  or  spiritual  faculties,  his  speeial  study.    The  olhen  aie  ex-^ 
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fierimeDtal  ezpepts ;  two  of  whom,  Di».  Braah  and  Ogle,  have  had 
extensive  experi^oe  of  cases  ai  insanity.  The  other,  Dr.  Springer, 
IS  the  physioian  of  yonr  coontj  almshouse,  where  many  insane  re- 
onve  tveatment  at  his  hands.  All  of  them  said,  in  effect,  in  their 
testimony,  that,  in  their  judgment,  the  prisoner  at  the  bar  was  a 
subject  of  the  disease  of  melandiolia,  whioh  disease  they  described 
to  you,  and  that  the  dreadful  act  committed  by  him  was  the  result 
of  that  disease,  and  not  of  reason  or  will ;  that  in  fact  he  was  in- 
sane at  the  time  of  the  tragedy,  so  far  as  his  power  to  control  his 
action  with  respect  to  it  was  concerned.  The  reason  they  gave  for 
their  i^inion  was,  the  despondency  of  mind  of  the  prisoner  on  a3- 
eeunt  of  the  dischaige  of  his  wife  from  the  factory  where  th^ 
were  employed, as  he  conceived,  most  unjustly;  the  experienced 
difficulty  of  securing  permanent  employment  before  their  engage- 
ment'there,  which  preyed  upon  his  spirits;  the  defeat  of  his  expec- 
tations to  free  himself  from  debt  if  permitted  to  continue  their  en- 
gagement to  the  time  of  the  expiring  of  their  notice  to  leave ;  and 
other  manifestations  not  necessary  to  be  repeated.  To  rebut  this 
testimony  the  State  produced  but  one  expert.  Dr.  Stewart,  who  has 
had  no  experience  with  cases  of  insanity  except  in  the  course  oi  his 
general  practice  as  a  physician,  and  with  cases  of  melancholia  only 
diree  times.  He  saw  the  prisoner  in  the  jail  at  New  Castle,  and 
heard  all  the  testimony  of  the  prisoner's  witnesses,  including  that 
flf  the  professional  witnesses ;  and  gave  his  opinion,  from  what  be 
liad  seen  in  his  practice,  and  what  he  had  heard  from  the  witness 
Stand,  that  the  prisoner  was  not  insane  at  the  time  he  killed 
bis  wife,  and  that  any  such  appearance  oi  an  unhealthy 
mental  state  as  his  acts  and  manner  exhibited  since  he  shot  his  own- 
self  on  that  eventful  Saturday  .early  morning  was  owing  to  the 
wound  he  gave  himself  on  the  same  occasion.  The  attorney  generml| 
however,  ^xxluoed  many  witnesses  who  had  before  been  examined 
«pon  ether  points,  and  others,  also,  who  spoke  to  their  never  hav 
ii^  noticed  anything,  before  the  time  of  the  homieide,  which  indi* 
aated  that  the  prisoner  was  noi,  at  all  times  when  under  their  ob- 


Digitized  by  VjOOQIC 


476  CX)URT  OF  OYER  AND  TERMINER. 

OPINION  OP  OOUBT. 


nervation,  (and  the  factory  witnesses  saw  him  every  day  when  he 
worked  there,)  of  perfectly  sound  mind.  They,  however,  were  not 
in  any  sense  experts,  as  they  themselves  stated.  Now,  in  passing 
npon  the  testimony  of  witnesses  whose  statements  are  conflicting, 
the  general  rule  is  that  credit  shoald  be  given  where  there  is  the 
greater  weight  of  evidence.  In  determining  the  question  where 
the  weight,  is,  the  jury,  in  cases  of  this  kind,  requiring  special 
knowledge  in  witnesses,  should  consider  (where,  for  example,  the 
witnesses  on  both  sides  are  equally  intelligent)  which  class  of  them 
have  had  the  best  opportunity  for  making  observations  and  form- 
ing correct  judgments, — ^that  is,  the  most  experience ;  whether  they 
speak  from  positive  knowledge  gained  in  their  practice*  or  employ- 
ment, or  negatively,  as. not  having  observed  what  those  on  the  other 
side  affirm  from  their  actual  experience  and  observation ;  for  posi- 
tive testimony  as  to  a  fact  is  always  of  more  value,  coming  from  a 
credible  witness,  than  that  of  a  n^ative  character.  And  sugges- 
tions like  these  are  always  of  great  service  where  an  equal  number 
of  trustworthy  witnesses  depose,  on  the  opposite  sides,  to  directly 
opposite  facts.  I  do  not  mean,  by  any  means,  to  say,  or  have  you 
for  a  moment  entertain  the  idea,  that  any  one  is  to  be  convicted  of 
crime  upon  the  mere  weight  of  testimony,  unless  it  is  sufficient  to 
prevent  the  entertainment  by  the  jury  of  any  doubt  upoa  the  whole 
testimony,  of  the  prisoner's  guilt, — not  suspicion  of  guilt,  but  cer- 
tainly of  it ;  for,  as  I  shall  explain  hereafter,  a  very  humane  rule 
prevails,  especially  where  a  human  life  depends  upon  the  verdict  to 
be  rendered  by  the  jury.  Many  people,  I  may  say  most  people, 
suppose  that  insanity  cannot  exist  without  the  signs  of  it  appearing 
from  time  to  time.  This  is  not,  by  any  means,  an  unreasonable 
supposition,  where  it  is  expected,  as  it  is  by  many,  that  the  sus- 
pected one  will  be  guilty,  at  almost  any  time,  of  making  some  fool- 
ish speech  or  doing  some  foolish  thing;  whereas,  there  are  said  to 
be  forms  of  insanity — and  this  of  melancholia  one  of  them — where 
the  impairment  of  that  part  of  the  moral  or  spiritual  system  which 
relates  to  the  will  is  never  shown  until  the  occasion  arises  to  test 
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the  existence  of  the  disease  which  caases  it.  We  see  a  defect  in 
the  mere  physical  being  or  structure  at  once ;  but  in  the  intellectual 
or  moral  structure,  or  seat  of  peroeptiveness  or  moral  afiections,  we 
can  perceive  nothing  at  any  time  except  such  outward  manifesta- 
tions as  produce  ai-tivity  in  that  structure,  or  some  part  of  it.  Thi& 
organism  is  that  part  of  the  animal  system  called  the  brain,  with 
different  functions  or  offices,  as  physiologists,  or  students  of  that 
system,  inform  us ;  and  which  all  intelligent  persons  believe,  as  a 
part  of  human  knowledge.  A  malady  or  disease  of  a  part  of  that 
system,  the  experts  in  this  case  tell  us,  may  lurk  in  it  undeveloped 
until  some  occasion  occurs  which  evokes  its  exercise.  Then,  they 
tell  us,  it,  in  many  cases,  overpowers  the  will,  or  power  to  resist  its- 
demands,  and  the  subject  of  it  gives  way  to  them  because  he  cannot 
help  doing  so.  An  effort  of  the  will  alone  could  save  him  frona 
doing  what  he  may  know  perfectly  well  to  be  wrong,  and  yet  that 
effort  the  disease  which  possesses  his  moral  structure  prevents  him 
from  making.  The  will  is  too  weak  to  resist  the  influence  of  the 
disease, — -just  as  the  will  of  the  drunkard,  or  dypsomaniac,  is  too 
weak  to  enable  him  to  subdue  his  depraved  appetite  for  strong  drink. 
He  yields  to  the  desire  simply  because  he  cannot  help  it.  The  thief, 
with  the  disease  of  kleptomania,  is  in  like  case.  He  knows  thiev- 
ing is  wrong,  but  the  temptation  to  fraudulently  take  and  appro^ 
priate  to  his  own  use  another  person's  property  is  too  strong  for  his^ 
will  power  to  resist.  This  exposition  of  the  law  of  insanity,  such 
as  is  claimed  to  exist  here,  is  just  the  same  in  its  nature  as  that 
laid  down  by  the  court  of  oyer  and  terminer  at  Georgetown,  Wind- 
sor's Oaae;  or,  speaking  more  strictly,  the  court,  through  the  mouth 
of  Judge  Harrington,  gave,  as  a  test  <rf  criminal  responsibility,  the 
"  ability ''  of  a  person  "  to  distinguish  between  right  and  wrong  in 
reference  to  the  act  itself,  (that  is,  the  act  done  by  him,)  and  the 
power  to  choose  whether  he  will  do  it  or  not."  The  true  test 
therefore,  is  not,  as  sometimes  laid  down,  the  capacity  merely  ta 
distinguish  between  the  rightfulness  and  wrongfulness  of  the  act 
committed,  but  also  sufficient  will  power  to  choose  whether  he  shall 
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do  or  refrain  from  doing  it.  After  referring  to  many  cases  upon 
the  same  subject^  the  learned  judge  procedM  to  say :  '^  We  do  not 
perceive  that  there  is  any  very  great  difference  in  all  thefie  cases ; 
the  aim  of  all  seeming  to  be  to  define  a  state  of  mind  in  which  the 
prisoner  is  capable  of  the  perception  or  consciousness  of  right  and 
wrong  as  applied  to  the  act  he  is  about  to  commit,  and  has  Um 
ability,  through  that  consciousness,  to  choose,  by  an  effort  of  the 
will,  whether  he  will  do  the  deed  which  he  knows  to  be  wrong.'' 
In  his  report  of  the  case,  the  words  I  have  quoted  are  italicised  by 
him  to  show  the  approval  of  the  court  of  the  definition  of ''  sanity," 
which,  as  I  have  before  said,  is  knowledge  of  the  rightfulness  or 
wrongfulness  of  the  contemplated  action, — the  power  to  decide 
against  doing  the  wrongful  deed.  I  think  I  have  said  enough  upon 
this  topic,  although  the  whole  case  turns  upon  it. 

In  the  commencement  of  my  remarks  to  yon,  I  stated,  generally, 
what  the  crime  of  murder  was,  and  then  quoted  from  the  statute 
what  murder  of  the  first  d^ree  is.  There  can  be  no  murder  with- 
out malice,  and  that  of  the  first  degree  must  be  characterijsed  by 
express  malice  aforethought.  I  also  stated,  or  gave  you  to  under- 
stand,  that  the  elements  of  crime  of  murder  of  first  degree  existed 
here,  prima  fada ;  that  premeditated  slaying,  as  shown  here  was 
express  malice  in  legal  contemplation.  It  follows  from  this  that 
the  prisoner  is  to  be  taken  to  be  guilty  as  indicted  unless  he  has 
shown  you  by  his  proof  that,  at  the  time  of  the  act  done,  he  was 
not  of  sound  mind.  In  other  words,  he  must  show  to  your  minds, 
in  order  to  repel  the  conclusion  of  guilt  as  resulting  from  his  aot^ 
or  the  malice  of  it,  that  he  had  no  such  power  or  control  over  his 
conduct  as  to  prevent  him  from  doing  it.  The  maliciousness  of  the 
act  is  an  inference  to  be  drawn  from  the  deliberateness  of  it,  which 
must  be  overcome,  or  at  least  made  uncertain,  in  order  to  save  bin 
firom  a  verdict  of  guilty.  If  the  testimony  of  his  expert  Avitnesses^ 
and  the  other  facts  shown,  have  satisfied  your  minds  tiiat,  at  the 
time  the  act  was  committed,  he  was  laboring  under  a  disease  whidi 
controlled  his  will,  and  rendered  him  powerless  to  avoid  him  doing 
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it^  then  the  fact  of  his  coDeciousoesB  that  it  was  a  wicked  and  wrongs 
ful  act  goes  for  nothing ;  for  he  was  not  the  master  of  his  own 
actions,  any  more  than  if  he  had  never  had  any  control. of  them. 
This  is  the  necessary  conclusion  to  be  arrived  at.  The  qaestion  is^ 
has  he  done  so  ?  In  deciding  it,  you  should  take  into  consideration 
all  the  facts  and  circumstances,  and  all  the  testimony  of  the  wit- 
nesses, on  both  sides,  always  bearing  in  mind  that,  in  questions  of 
sanity  or  insanity,  the  proof  made  by  expert  witnesses — men  who 
have  devoted  their  time  and  attention  to  cases  of  mental  derange-* 
ment — is  of  much  greater  value  than  of  other  persons  who  have  no 
scientific  or  experimental  knowledge  of  the  subject  of  insanity,  and 
who  can  only  speak  from  observatipn  of  outward  signs  or  appear- 
ances; whereas,  as  the  defendant's  expert  witnesses  have  told 
us,  such  signs  or  appearances  are  not  always  evidence  until 
some  act  is  done  which  no  sane  man  would  commit,  in  such 
<x)nsideration^  two  prominent  facts,  proved  in  this  case,  are 
not  to  be  overlooked,  but  are  to  be  weighed  in  your  minds 
carefully,  and  given  such  significance  as  your  judgment  may 
think  they  are  entitled  to.  These  facts  are,  the  kind  and 
affectionate  relations  existing  at  all  times,  by  the  uncontradicted 
testimony,  between  the  prisoner  and  his  wife  and  family.  I  do  not 
think  a  more  certain  case  of  harmonious  conjugal  relations,  of  free^ 
dom  from  unhappiness  betx^een  man  and  wife,  could  well  be  shown. 
Nor  has  dissipation,  in  any  form,  heea  shown  or  suggested  in  the 
prisoner's  case.  Apparently,  he  was  a  very  well-disposed  man  and 
husband,  with  whom,  or  whose  conduct  in  the  latter  character,  there 
had  never  been  any  cause  of  complaint.  You  may  be  sure,  if  any 
ground  to  consider  him  otherwise  had  existed,  it  would  have  been 
shown  on  the  part  of  the  state ;  for  a  crime  so  cruel  and  inhumaa 
SB  the  killing  by  the  prisoner  would  seem  to  require  some  explana** 
tion  of  motive  beyond  that  he  himself  assigned.  Still  that  is  a 
matter  for  you.  It  is  for  you  to  say  whether  a  good  and  affectionate 
husband,  which  it  has  been  shown  by  the  proof  this  man  was, 
would,  in  his  right  senses,  deliberately  send  his  innocent  wife  and 
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child  to  their  last  account  because  he  thought  they  would  be  better 
off,  and  then  try  to  take  his  own  life.  In  deciding  upon  this  point, 
you  must  be  governed  by  your  experience  of  life.  Do  men,  in  their 
right  reason,  deliberately  put  an  end  to  those  who  are  nearest  and 
dearest  to  them,  under  the  plea  that  they  would  be  better  off  when 
they  are  quite  as  well  off,  in  point  of  contentment  and  happiness,, 
(we  are  warranted  by  the  proof  in  saying,)  as  the  average  of  human 
families?  It  is  for  you  to  answer  this  out  of  your  own  observa- 
tion and  experience  in  ooun^tion  with  the  facts  proven  in  this  case. 
The  law  holds  every  man  against  whom  there  is  proof  of  the  com- 
mission of  crime  to  have  been  sane  of  mind  at  the  time  he  did  it. 
This  presumption,  however,  is  not  a  conclusive  one,  but  may  be 
successfully  rebutted  by  proof,  provided  it  be  satisfactory  to  a  jury. 
If  it  be  sufficiently  so  as  to  create  in  their  minds  a  well-founded^ 
reasonable  doubt  upon  the  point  of  sanity  at  the  time  the  act  was 
done,  the  prisoner  is  to  be  given  the  benefit  of  it ;  for  the  law  hu- 
manely holds  every  man  to  be  innocent  until  shown  by  adequate 
proof  to  be  guilty,  at  the  same  time  that  it  presumes  him  to  have 
been  sane  at  the  time  of  a  deed  of  wickedness  done.  Sanity  must 
appear  to  the  satisfaction  of  the  jury,  for  it  is  a  requisite  of  the 
mind ;  but  no  actual  proof  of  it  need  be  made  by  the  State,  because 
of  the  presumption,  until  the  accused  has  given  evidence  to  the 
contrary,  which  raises,  in  the  minds  of  the  jury,  a  reasonable  doubt 
of  the  conclusiveness  of  such  presumption.  As  I  have  said,  the 
legal  presumption  may  be  rebutted  by  proof.  What  is  meant  by 
it  is  not  that  the  presumption  of  sanity  shall  prevail,  whether  or 
no, — else  no  man's  life  would  be  safe  in  most  trials, — but  that  it 
dispenses,  in  the  first  instance,  with  what  would  otherwise  be  necess 
sary, — actual  proof  thereof.  But  it  is  no  greater  or  higher  than 
sufficient  prima  facie  proof,  and  may  be  overthrown  or  weakened 
and  made  doubtful,  as  actual  proof  may  be.  When  it  is  made 
doubtful  by  a  countervailing  proof  of  facts  or  circumstances,  the 
doubt,  in  a  criminal  case,  is  not  to  be  resolved  by  what  is  called  the 
superior  weight  of  the  state's  testimony  merely ;  but  such  testimony 
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most  be  of  so  convincing  a  character  as,  upon  consideration  by  the 
jury,  removes  the  doubts  altogether.  Not  Until  all  reasonable 
doubts  of  the  criminality  of  the  prisoner  are  removed,  after  a  calm, 
deliberate,  impartial,  and  unbiased  consideration  of  all  the  facts  and 
circumstances  shown  in  proof  both  for  and  against  him,  can  a  jury 
properly  render  a  verdict  of  guilty.  In  this  case,  if  the  state  of 
the  harmonious  relations  existing  at  all  times  between  Ihe  prisoner 
and  his  wife,  with  the  superadded  testimony  of  the  scientific  ex- 
perts, including  Drs.  Ogle  aud  Springer,  that  the  prisoner  had,  at 
the  time  of  the  homicide,  the  disease  of  melancholia,  likely  to  be 
manifested  by  the  commission  of  just  such  an  act  as  the  prisoner 
did  perpetrate,  and  also  the  other  facts,  that  he  made  no  attempt  to 
do  what  the  common  course  of  guilty  criminals  attempt, — escape 
from  justice, — and  subsequently  (when  sufficient  consciousness  re- 
turned after  the  infliction  of  an  intended  deadly  wound  upon  him- 
self) the  absence,  not  only  of  all  remorse  for  his  fatal  act,  but  ap- 
parent calm  satisfaction  with  respect  to  it, — have  raised  in  the  minds 
of  the  jury  reasonable  doubts  of  the  prisoner's  accountability  for 
Ilis  act,  which  the  presumption  of  sanity  I  have  spoken  of,  with 
the  proof  by  witnesses  who  spoke  on  the  part  ol  the  State  with  re- 
spect to  his  appearance  and  conduct  while  under  their  observation, 
has  not  removed,  then  it  is  not  a  case  for  conviction,  but  of  not 
guilty  by  reason  of  insanity.  And  with  respect  to  the  testimony 
of  the  deputy-sheriff,  that  the  prisoner  asserted  to  him  in  Novem- 
ber last  his  displeasure  at  the  postpontment  of  his  trial,  and  decla- 
ration of  his  entire  sanity  at  the  time  the  act  was  done,  this  is  not 
by  any  means  the  first  case  where  a  prisoner  indicted  for  a  crime 
has  asserted  his  sanity  at  the  time  he  did  it.  A  common  feature  of 
the  delusions  of  persons  is  to  believe  themselves,  in  all  their  actions, 
perfectly  sane,  and  more  so  than  others  about  them.  Their  delu- 
sions are  to  them  as  much  reality,  in  their  diseased  imaginations,  as 
the  facts  of  life  and  appearances  of  external  nature  are  to  the  most 
sensible  of  us. 

To  sum  up  in  regard  to  your  decision  of  this  case :     If,  upon 
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all  the  presumptioDS  of  law  and  proof  Id  thia  case,  your  minds 
should  be  free  from  all  reasonable  doubt  of  the  prisoner's  entire 
aoor>nntability  for  the  crime  which  he  is  shown  to  have  oommitted, 
you  oQ^ht  to  render  a  verdict  of  guilty  in  manner  and  form  as  he 
stands  indicted ;  but,  if  you  have  such  reasonable  doubt,  then  you 
must  give  him  the  benefit  of  it,  and  find  him  not  guilty  by  reason 
of  insanity. 

Verdict,  murder  in  the  first  d^ree. 


NOTE  FROM  ATLANTIC  REPORTER. 
Insanity  as  a  Defense  to  Crime — Test  op.  The  legal  test  of  responsi- 
bility for  crime  is  the  mental  capacity  of  the  criminal,  at  the  time  of  the  commission 
of  the  offense,  to  discriminate  between  right  and  wrong  with  respect  to  the  paiticalar  act 
charged  to  have  been  committed.  U.  S.  v.  Vmngf  25  Fed.  Rep.,  710;  C/.  S.  v. 
Ridgeway,  31  Fed.  Rep.,  144;  Hart  v.  State,  (Neb.)  16  N.  W.  Rep.,  905 ;  State  v. 
Nixon,  (Kan.)  4  Pac.  Rep.,  159;  State  v.  Murray,  (Or.)  5  Pac.  Rep.,  55  ;  State  v. 
Pagels,  (Mo.)  4  S.  W.  Rep.,  931 ;  Leache  v.  State,  (Tex.)  3  S.  W.  Rep.,  539; 
People  V.  Kemaghan,  (Cal.)  14  Pac  Rep.,  566;  Howe  v.  State,  (Neb.)  10  N.  W. 
Rep.,  452;  State  v.  Afowry,  (Kan.)  15  Pac  Rep.,  282.  In  California,  moral  in- 
sanity, as  distinguished  from  mental  insanity,  constitutes  no  excuse  for  a  crime. 
People  V,  Kerrigan,  (Cal,)  14  Pac.  Rep.,  849;  People  v.  Kemaghan,  Id.,  566.  So 
it  is  held  in  State  v.  Pagels,  supra,  that  it  is  no  defense  to  a  crime,  that  the  accused 
obeyed  an  uncontrollable  impulse,  springing  from  an  insane  delusion.  See,  also, 
Leache  v.  State,  supra,  for  a  discussion  of  the  doctrine  of  moral  insanity  and  uncon- 
trollable impulse.  In  Dacey  v.  People,  (III.)  6  N.  £.  Rep.,  165,  it  is  held  that  the 
insanity  which  will  relieve  of  accountability  for  crime  must  be  of  such  a  character  as 
to  create  an  uncontrollable  impulse  to  do  the  act  charged,  by  overriding  the  reason  and 
judgment  of  the  criminal.  Where  partial  insanity  is  relied  on  as  a  defense,  it  must 
appear  that  the  crime  was  the  product  of  the  delusion  or  other  morbid  condition,  and 
connected  with  it  as  effect  with  cause.  Guiteat^s  Case,  10  Fed.  Rep.,  161 ;  State  v. 
Hockett,  (Iowa,)  30  N.  W.  Rep.,  742.  Mere  mental  weakness,  the  subject  being  of 
sound  mind,  is  not  insanity.  Wartena  v.  State,  (Ind.)  5  N.  £.  JRep.,  20.  Nor  is 
mental  unsoundness,  which  is  not  the  result  of  a  disease,  but  is  caused  by  allowing  the 
passions  to  run  until  they  have  become  uncontrollable.     People  v.  Durfte^  (Mich.) 
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29  N.  W.  Rep. ,  109.  But  the  presence  of  intelligence  is  not  an  absolute  test  of 
sanity.  Bennett  v.  State,  (Wis.)  14  N.  W.  Rep.,  912.  And  it  is  held  in  Parsons  v. 
State,  (Ala.)  2  South.  Rep.,  854,  in  opposition  to,  or  qualification  of,  the  doctrine 
*'  of  the  right  or  wrong  test  *^  laid  down  in  the  cases  above  cited,  that,  if  the  criminal 
has  the  capacity  to  distinguish  between  right  and  wrong  with  respect  to  the  particular 
act  charged,  but,  by  reason  of  the  duress  of  mental  disease,  has  so  far  lost  the  power 
to  choose  between  the  right  and  wrong  that  his  free  agency  is  at  the  time  destroyed, 
and  the  alleged  crime  is  so  connected  with  such  mental  disease  as  to  be  the  product  of 
it  solely,  then  such  criminal  is  not  responsible.  Insanity  produced  by  protracted  over^ 
indulgence  in  intoxicating  liquors  may  be  held  to  be  an  excuse  for  a  crime.  People  v» 
Blake,  (Cal.)  4  Pac.  Rep.,  I ;   Territory  v.  Davis,  (Ariz.)  10  Pac.  Rep.,  359. 

Same— Burden  of  Proof.  Where  the  plea  of  insanity  is  interposed  to  a 
criminal  prosecution,  the  burden  of  proof  is  on  the  defendant  to  establish  such  de- 
fense, Farrisv,  Com,,  (Ky.)  I  S.  W.  Rep.,  729;  State  v.  Pagels,  (Mo.)  4  S.  W. 
Rep.,  931 ;  U.  S.  v,  Ridgeway,  31  Fed.  Rep.,  144;  Massengale  v.  State,  (Tex.)  6 
S.  W.  Rep.,  35.  Where  an  insane  person  has  lucid  intervals,  the  law  will  presume 
that  an  offense  committed  by  such  person  was  committed  in  a  lucid  interval.  Leache 
V.  State,  (Tex.)  3  S.  W.  Rep.,  539.  In  general  epilepsy,  the  usual  presumption  of 
responsibility  attaches  to  acts  committed  in  the  intervals  between  one  attack  and  an- 
other. State  V.  George,  (Iowa,)  18  N.  W.  Rep.,  298.  Upon  the  question  of  what 
proof  is  necessary  to  overcome  the  presumption  of  sanity,  three  different  views  are 
entertained  by  the  courts.  It  is  held  that  such  presumption  may  be  overcome  by  evi- 
dence tending  to  prove  insanity  sufficient  to  raise  a  reasonable  doubt  of  sanity  at  the 
time  of  the  offense.  Dacey  v.  People,  (111.)  6  N.  E.  Rep.,  165.  So,  also,  that  if 
there  is  some  evidence  tending  to  rebut  the  legal  presumption  of  sanity,  the  burden  of 
proof  is  changed  to  the  State  to  show  sanity  beyond  a  reasonable  doubt.  Ballard  v« 
State,  (Neb.)  28  N.  W.  Rep.,  271.  On  the  other  hand,  it  is  held  that  a  reasonable 
doubt  of  sanity,  raised  by  all  the  evidence,  will  not  justify  an  acquittal,  but  that  the 
defense  must  be  sustained  by  a  preponderance  of  evidence.  Parsons  v.  State,  (Ala. ) 
2  South.  Rep.,  854;  People  v.  Kemaghan,  (Cal.)  14  Pac.  Rep.,  566.  While,  under 
the  statutes  of  Oregon,  if  the  commission  ol  the  crime  is  proven,  the  defense  of  in- 
sanity must  be  sustained  by  proof  which  satisfies  beyond  a  reasonable  doubt  SteUe 
V,  Murray,  (Or.)  5  Pac.  Rep.,  55. 

Insanity  cannot  be  proven  by  reputation.  Walker  v.  State,  (Ind.)  I  N.  E.  Rep., 
856.  Circumstantial  evidence,  "which  reasonably  satisfies  of  the  existence  of  insanity, 
is  sufficient.     State  v.  Pagels,  (Mo.)  4  S.  W.  Rep.,  931. 
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The  State  v.  Taylor  E.  Goodlby. 

Mandaughter — Pointing  of  Pigtol--Oon8iruction  of  SUiMe — 
Proof 

Upon  an  indictment  for  manslaughter,  based  upon  the  statute  relative  to  the  pointing 
of  fire  arms,  for  homicide  resulting  from  the  discharge  of  a  pistol  in  the  hands 
of  the  prisoner,  the  State  must  show  affirmatively  that  the  pointing  of  the 
pistol  was  intentional. 

{New  Ctut/e,  February  ig^  i88g.) 

Indictment,  manslaughter  for  the  sbootiDg  Harvey  Tarner, 
a  oolored  boy,  on  Sunday  afternoon,  Deoember  9,  1888,  near  New- 
port, in  ChriBtiana  hundred.  Goodley,  Turner  and  several  otbera 
were  engaged  in  shooting  at  a  target  with  a  pistol.  Groodley  jest- 
ingly,  and  not  knowing  that  the  pistol  was  loaded,  pointed  it  at 
Turner,  saying  that  he  would  shoot  him.  The  pistol  was  fired  and 
Turner  dropped,  mortally  wounded.  He  died  on  the  evening  of 
-  the  same  day.  Before  his  death  Turner  made  a  statement,  saying^ 
that  the  shooting  was  accidental.  Groodley  was  held  by  the  Coro- 
ner and  afterwards  indicted  for  manslaughter. 

John  Bigga,  Attorney  General,  and  Hiamajg  Dams,  Depu^ 
Attorney  General,  for  the  State. 

Benjamin  Nields^  for  the  prisoner. 

CoMEGYS,  C.  J.,  charging  the  jury  : 

This  is  an  indictment,  the  third  connt  of  which  is  upon  the 
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third  section  of  a  statute  passed  at  the  Jaiiaary  session^  1881,  of 
the  General  Assembly,  entitled  "  An  Act  providing  for  the  punish- 
ment of  persons  carrying  concealed  deadly  weapons."  That  section 
provides  as  follows : 

^'  That  it  shall  be  unlawful  for  any  person,  either  in  jest  or 
otherwise,  intentionally  to  point  »  gun,  pistol  or  other  fire-arm  at 
or  towards  any  other  person  at  any  time  or  place.  Any  person 
violating  any  provision  of  this  section  shall,  upon  conviction 
thereof,  pay  a  fine  of  not  less  than  ten  dollars  nor  more  than  one 
hundred  dollars  and  the  cost  of  prosecution,  and  should  death  re- 
sult to  any  person  by  the  discharge  of  such  gun,  pistol  or  other 
fire-arm  while  so  pointed,  the  person  pointing  the  same  shall  be 
guilty  of  manslaughter  when  such  killing  shall  not  amount  to 
murder,  and  shall  be  punished  accordingly .'' 

The  indictment  contains  three  counts  or  charges  against  the 
prisoner.  The  first  is  the  usual  common  law  count ;  the  second  is 
one  composed  as  the  other,  except  that  it  embodies  also  the  circum- 
stances of  this  case  and  expressions  of  said  section ;  the  third  is 
upon  said  third  section  entirely,  introducing  some  language  which 
has  been  objected  to  by  the  prisoner's  counsel  in  your  presence,  but 
which  the  Court  decided  was  properly  used  therein.  The  intent  of 
the  L^slature  in  passing  the  said  third  section  of  the  act  (the  one 
I  have  quoted),  was  to  provide  a  statutory  punishment  for  those 
who  by  using  firearms,  in  sport  or  jest  even,  cause  the  death  of 
others ;  although  it  also  includes  every  illegal  use  thereof.  If  no 
consequences  result  from  the  mere  act  of  pointing  firearms  at  or 
towards  the  person  of  another,  and  it  be  done  jestingly  or  in  mere 
sport  or  play,  it  still  is  an  offense  by  the  said  third  section  called  a 
misdemeanor,  ;which,  without  the  section  it  would  not  be,  because 
of  the  absence  of  intent  to  do  a  wrong.  The  mere  pointing  the 
weapon  at  or  towards  the  person  of  another  intentionally,  though 
without  any  design  to  do  more  is  therefore  a  misdemeanor ;  if  death 
ensue  from  such  act  of  pointing  it  is  manslaughter  at  the  least,  and 
murder  if  there  be  any  facts  or  circumstances  established  by  proof. 
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which  indicate  that  the  shooting  was  attended  by  those  signs,  or  in- 
dida,  which,  in  law,  show  malice— that  is,  for  example,  intent  to 
take  life,  or  reckless  disr^ard  of  the  lives  of  others  amounting  to 
felonious  purpose. 

This  indictment  has  been  tried  upon  the  before-mentioned 
third  count,  and  the  defence  has  been  made  to  it.  The  third  section 
of  the  statute  makes  it  unlawful  for  any  person  in  jest  or  otherwise, 
intentionally  to  point  a  gun,  pistol,  or  other  firearms,  at  or  towards 
any  other  person,  <&c. 

There  is  no  dispute  about  these  facts — ^that  the  prisoner,  at  the 
time  charged  in  the  indictment,  had  in  his  hands  and  possession  a 
loaded  pistol,  which  he  discharged,  and  that  Harvey  Turner  was 
struck  by  the  ball,  shqt  forth,  in  the  abdomen,  and  that  he  died  of 
the  wound  soon  afterwards.  But  the  learned  counsel  for  the  pris- 
oner, referring  to  the  statute,  claims  that  the  State  must  show  affir- 
matively that  the  act  of  pointing  the  pi&tol  by  the  prisoner  was  an 
intentional  act  on  his  part,  and  that  this  has  not  been  done.  This 
contention  is  a  proper  one  to  be  made  in  any  case  where  intent  is 
the  essence  of  the  offence  charged — which  it  is  here.  The  question 
then,  and  it  is  for  you  ^and  not  the  Court  to  decide  it  is — did  the 
prisoner  at  the  bar  point  the  pistol,  which  on  that  occasion  he  held 
in  his  hand,  intentionally  at  or  towards  the  person  of  Harvey  Tur- 
ner, the  deceased :  that  is,  did  the  prisoner  purposely  point 
the  weapon  at  or  towards  (that  is,  in  the  direction  of)  Harvey 
Turner.  The  question  is  not  whether  the  prisoner,  by  the 
act  of  pointing  intended  to  discharge  it  against  the  deceased ;  but 
did  he  mean  or  intend  to  point  it  at  the  deceased  ?  If  you  find 
from  the  evidence  before  you  that  the  prisoner's  act  of  pointing  was 
an  intentional  act  on  his  part,  then  it  makes  no  sort  of  difference 
under  the  law  I  have  read  to  you  whether  such  act  were  entirely 
innocent  in  itself,  or  free  from  purpose  of  mischief  to  the  deceased; 
the  law  has  been  violated,  and  the  prisoner  is  guilty  under  the  in- 
dictment. How  is  the  intention  of  a  party  to  do  an  act  to  be 
shown  ?     By  the  expression  of  purpose  to  do  that  act ;  and  also  by 
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acts  and  conduct  which  of  themselves  are  inconsistent  with  any 
other  theory  than  that  he  meant  to  do  it.  Now  it  is  for  you  to  say 
whether  the  prisoner,  having  in  his  hand  and  under  his  control  the 
pistol  in  proof  before  you  and  which  was  discharged  while  so  in 
his  handy  against  the  person  of  Harvey  Turner  meant  to  point  it 
at  or  towards  him  said  Turner.  The  simple  question  I  repeat  is 
not  whether  the  prisoner  intended  the  consequences  which  resulted 
from  the  pointing;  but  did  he  intend  to  point  the  pistol  at  or  to- 
wards Turner's  person,  when  he  did  so  point  it  ?  If  you  are  satis* 
fied  beyond  a  reasonable  doubt  that  the  pointing  was  intended  by 
the  prisoner,  then  he  is  guilty  and  your  verdict  should  be  accord- 
ingly. But  if  there  has  been  anything  proved  before  you  that 
raises  in  your  minds  a  reasonable  doubt  of  the  intent  to  point,  then 
the  prisoner  is  entitled  to  the  benefit  of  that  doubt,  and  should  be 
acquitted.  But  this  doubt  must  be  supported  always,  and  in  all 
cases  of  criminal  charge,  by  actual  proof  of  facts  or  circumstances 
from  which  a  doubt  may  arise,  and  not  made  to  depend  in  any  way 
on  mere  belief,  imagination,  or  conjecture. 

In  compliance  with  the  request  made  by  the  Attorney  General, 
we  charge  you  that  if  you  should  be  satisfied  by  the  proof  in  this 
case  that  the  prisoner  is  not  guilty  of  manslaughter,  as  charged,  you 
may  convict  him  of  assault  merely,  if  you  choose  so  to  do. 

Verdict,  guilty  of  assault. 
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State  v.  Peo. 
Murder — Self  Defense — Proof  of  Ouilt. 

The  jury  must  be  satisfied  beyond  a  reasonable  doubt  of  the  prisoner's  guMt  before 
they  can  convict,  notwithstanding  a  preponderance  of  evidence  against  him. 

If  the  fatal  stroke  be  with  a  deadly  weapon  provided  beforehand  to  be  used  in  the  en- 
counter, the  homicide  will  be  murder.  All  homicides  with  a  deadly  wei^x>n 
are  presumed  in  law  to  be  malicious,  and  the  burden  of  proof  to  the  contrary 
lies  on  the  accused. 

Where  one  is  suddenly  assailed  by  another  in  such  a  manner  as  to  endanger  his  life, 
or  to  do  him  some  great  bodily  harm,  if  there  be  no  other  means  of  escape  or 
protection,  he  may  kill  his  assailant. 

Where  two  persons  are  engaged  in  a  fight  and  one  of  them  endeavors  to  withdraw, 
and  he  cannot  do  so  by  reason  of  the  hostile  opposition  of  his  adversary,  he 
may  take  the  life  of  such  adversary  to  preserve  his  own,  or  protect  his  pecson 
from  great  bodily  harm. 

{ATew  Gutle,  September^  i88g,) 

Indictment  for  murder. 

John  Biggs,  for  the  State. 

A\Miin  Harrington,  for  the  prisoner.  • 

CoMEGYS,  C.  J.,  charging  the  jury : 

OenUemen  of  the  Jury :  The  instructions  prayed  for  by  the 
Attorney  General,  and  the  prisoner's  counsel,  make  it  necessary  that 
the  Court  should  deliver  to  you  a  more  formal  charge  than  would 
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•Otherwise  be  made — although  the  testimony  laid  before  you  on  each 
^de  discloses  a  case  differing  in  its  facts  from  any  hitherto  tried  in 
this  State.  As  I  do  not  purpose  going  over  the  testimony  in  detail, 
it  will  be  sufficient  I  think  to  say,  with  respect  to  it,  that  it  shows 
a  fight  between  the  prisoner  and  the  deceased  at  or  about  the  comer 
of  Front  and  Market  streets  in  this  city,  which  had  its  origin, 
-either  in  words,  or  personal  violence,  or  both,  upon  the  sidewalk  in 
f^ont  of  the  prisoner's  store  and  peanut  stand  at  the  northeast  corner 
where  those  streets  intersect  each  other,  or  in  the  store  itself.  The 
one  thing  certain,  as  I  think  I  may  say,  is  that  for  some  reason  or 
^ther,  which  you  may  gather  from  the  testimony  on  both  sides,  a 
fight  took  place  between  the' deceased  and  the  prisoner,  which  was 
b^un  by  one  or  the  other  of  the  combatants — ^the  State's  witnesses 
or  those  who  spoke  to  that  point  supporting  the  theory  that  the 
first  assault  was  by  the  prisoner ;  while  those  for  the  defence,  who 
speak  of  the  beginning  of  the  affray,  say  it  commenced  by  the  act 
of  the  deceased  in  violently  seizing  the  prisoner  by  the  throat  in  his 
store,  after  using  a  yery  opprobrious  epithet  about  him.  However,  the 
fight  began,  it  became  a  mutual  combat,  both  of  them  participating 
in  it — the  State  contending  that  the  deceased  was  in  no  sense  the 
aggressor,  but  that  the  prisoner  was :  while,  on  the  other  side,  it  is 
<$laimed  that  the  first  assailant  was  the  deceased ;  and  that  through- 
out the  prisoner  was  strictly  on  the  defensive,  endeavoring  to  avoid 
collision  with  his  opponent,  or  to  escape  it  after  it  ensued.  The 
-conflict  of  testimony  on  this  point,  as  upon  all  others  in  this  trial,  I 
submit  to  you  to  decide  upon,  as  it  is  not  within  the  province  of 
this  Court  to  do  so,  or  more  than  to  instruct  how  you  shall  decide  a 
-conflict  wherever  it  occurs.  Where  there  is  opposing  testimony 
upon  a  material  point  in  a  cause,  the  jury  must  examine  the  proof 
-carefully,  and  give  credit  to  that  which  under  all  the  circumstances 
«eems  to  them  entitled  to  the  most  weight.  In  doing  this  they  take 
into  consideration  the  number  and  character  of  the  witnesses  on 
both  sides,  iheir  intelligence,  apparent  freedom  from  bias,  or  pre- 
judice, their  means  of  observation,  and  concurrence  in  statement; 
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and  where  there  seems  to  be  better  reason  to  rely  upon  those  of  one 
side  than  the  other,  then  there  exists  greater  weight  of  testimony  on 
the  part  of  the  former —preponderance  of  proof  as  it  is  called — and 
the  jury  should  yield  its  credence  to  the  testimony  of  that  side.  But 
it  should  always  be  kept  in  mind  that  this  rule  does  not  apply  ta 
all  the  aggregate  of  the  testimony  on  both  sides ;  for  if  it  did,  a 
person  accused  and  on  trial,  might  be  convicted  upon  the  weight  of 
testimony  alone,  whereas  this  is  never  to  be  done ;  nothing  being 
sufficient  to  warrant  a  conviction  of  a  prisoner,  but  entire  satisfac- 
tion on  the  part  of  the  jury,  beyond  a  reasonable  doubt,  that  he  is 
guilty.  It  must  not  be  only  that  the  weight  of  the  proof  is  against 
the  prisoner,  but  that  it  also  so  prepoliderates  over,  or  outweighs 
that  on  his  part,  as  to  leave  no  reasonable  doubt  of  his  guilt  of  the 
crime  imputed  to  him. 

After  this  contest  had  commenced,  the  deceased  and  the 
prisoner  got  out  into  the  street  in  the  strife  between  them,  and  soon 
afterwards  the  deceased  overcame  the  prisoner  and  threw  him  on 
the  pavement  of  the  street  and  on  an  iron  gutter  cover  in  it,  with 
great  violence,  according  to  the  prisoner's  witnesses,  or  some  of 
them,  and  held  him  down  so  firmly  that,  according  to  one  of  them^ 
it  took  three  or  four  men  to  take  him  away  from  the  deceased. 
After  they  were  separated,  it  was  found  that  the  deceased  had 
received  a  mortal  stab  from  the  pick  which  the  prisoner  used  at  hia 
store  in  his  sale  of  dates,  and  which  he  had  in  his  hand  at  the  time 
the  deceased  was  taken  from  off  him.  There  seems  no  room  for 
doubt  that  during  the  whole  time  of  the  affray  ouside  the  prisoner's 
store,  he  had  the  pick  in  his  hands;  for  he  never  got  back  into  the 
store  from  the  time  the  contest  began  until  it  ended  where  the 
parties  fell,  with  the  deceased  on  top  of  him.  By  the  testimony  of 
the  prisoner's  witnesses,  it  is  stated,  that  the  deceased  was  a  larger 
powerful  man,  much  the  physical  superior  of  the  prisoner.  By  the 
testimony  of  the  State's  witnesses,  speakilig  to  the  point,  it  would 
seem  that  the  deceased  from  the  first  was  rather  in  the  character  of 
a  defender  of  his  person  from,  the  attempts  of  the  prisoner  to  stab 
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him  with  the  pick,  and  that  for  such  purpose,  he  kept  backing 
away  from  him,  but  the  prisoner's  witnesses  state  the  contrary 
of  this,  and  say  that  the  deceased  was  the  assailant  in  the  whole 
contest,  and  that  the  pick  was  used  by  the  prisoner  by  pushing  the 
deceased  back  with  the  butt  of  the  handle,  except,  as  Mr. 
Scott  testifies  after  the  deceased  had  repeatedly  kicked  the  prisoner 
when  he  seemed  to  be  endeavoring  to  avoid  further  contest  by 
returning  to  his  store,  and  only  then  he  turned  around  and  struck 
him  with  the  pick  on  the  head. 

With  this  concise,  and  I  hope  sufficient  reference  to  the  facts 
testified  to  before  you — for  they  are  all  fresh  in  your  mind  and  need 
no  rehersal  by  me,  I  shall  proceed  to  point  out  to  you  the  law  in 
cases  of  homicide,  and  leave  you  to  apply  such  of  it  as  has  rele- 
vancy to  the  facts  which  you  may  deem  sufficiently  proved,  and 
thus  make  up  your  verdict.  I  shall  treat  of  that  law  in  the 
inverse  order  of  the  instructions  prayed  for  by  the  Attorney  Gen- 
eral, because  I  •think  it  is  capable  of  greater  simplicity  of  exposi- 
tion, in  this  case,  in  that  way. 

Every  killing  by  one  man  of  another  is  homicide.  It  is 
criminal  or  not,  according  to  circumstances.  There  are  some 
homicides,  which  are  justifiable,  others  excusable,  and  .others  which 
are  neither,  but  are  felonious  and  punishable  according  to  their  qual- 
ity. With  the  justifiable  homicides  we  have  nothing  to  do  in  this 
case  and  therefore  I  shall  say  nothing  about  them.  I  shall  deal 
with  felonous  homicides,  and  with  those  excusable  on  the  ground  of 
self-defence. 

Felonious  homicides  are  murder  and  manslaughter.  They 
again  are  divided  into  such  as  are  malicious  and  those  which  are 
not.  Malice  is  of  the  very  essence  of  murder,  and  therefore  no 
homicide  is  murder  unless  it  is  committed  maliciously ;  but  man- 
slaughters are  not  malicious  crimes ;  and  that  only  is  what  distin- 
guishes them  from  murders.  Originally  only  one  class  of  murd«« 
was  known  to  our  law.  But  the  Legislature  by  the  Code  of  1852, 
divided  the  crime  of  murder  into  two  classes^  describing  one  of 
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them  and  calling  it  murder  of  the  first  degree^  and  claning  all 
others  as  murder  of  the  second  degree.  Murder  itself  (which  in- 
<!ludes  both  degrees)  is  the  unlawful  and  felonious  killing  by  one 
man  of  another  with  malice  aforethought — which  means  malice 
preconceived.  That  is  engendered  before  the  act  done.  If  that 
malice  be  express,  then  the  oflfence  is  murder  of  the  first  degree  5  if 
it  be  not  express,  but  is  implied  by  law  from  the  nature  of  the  act 
•done,  it  is  murder  of  the  second  degree.  Express  malice  exists 
where  one,  with  sedate  and  deliberate  mind  and  formed  design, 
kills  another.  This  state  of  mind  and  purpose  are  usually  shown 
by  the  deliberate  selection  and  use  of  a  deadly  weapon  knowing  it 
to  be  such,  a  preconcerted  hostile  meeting  whether  in  a  r^ular  duel, 
or  street  fight — mutually  agreed  upon,  or  notified  and  threatened 
by  the  prisoner,  privily  lying  in  wait,  a  previous  quarrel  or  gmdge, 
the  preparation  of  poison,  or  other  means  of  doing  great  bodily 
harm,  or  the  like.  Malice  implied  in  law  is  an  inference  or  con- 
clusion of  law  upon  the  facts  found  by  the  jury,  and  among  these 
the  actual  intention  of  the  prisoner  becomes  an  important  fact;  for 
though  he  may  not  have  intended  to  take  away  life,  or  to  do  any 
personal  harm,  yet  he  may  have  been  engaged  in  some  other  felon- 
ious or  unlawful  act  from  which  the  law  raises  the  presumption  o£ 
malice.  As  if  one  attempts  to  kill  or  maim  A,  and  in  the  attempt 
by  accident  kills  B,  a  dear  friend,  or  child ;  or  if  in  a  riot  or  street 
£ght,  one  of  the  parties  accidentally  kills  a  third  person  who  inter- 
ferred  to  part  the  combatants  and  preserve  the  peace-;- the  law  im- 
plies malice,  and  the  slayer  is  guilty  of  murder.  Other  examples 
are  given  in  the  books ;  but  it  is  sufficient  to  say,  that  all  malicious 
homicides  other  than  those  committed  with  express  malice  afore- 
thought, are  murders  of  the  second  d^ree.  The  legal  definition  of 
malice  is— that  it  is  a  general  malignity  and  recklessness  of  the 
lives  and  persons  of  individuals  which  proceed  from  a  heart  void 
of  a  just  sense  of  social  duty  and  fatally  bent  on  mischief.  And 
wherever  the  fatal  act  is  committed  deliberately  or  without  adequate 
provocation,  the  law  presumes  that  it  was  done  in  malice ;  and  it 
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behooves  the  prisoner  to  show  from  evidence,  or  by  inference  from 
the  circamstanoes  of  the  case,  that  the  offence  is  of  a  mitigated  char- 
acter and  does  not  amount  to  murder.  I  have  already  shown  to 
you  how  express  malice  is  shown ;  and  have  stated  that  implied 
malice  appearn  otherwise. 

Manslaughter,  as  I  have  said,  is  not  a  malicious  crime.  It 
usually  grows  out  of  a  sudden  contest,  or  affray,  between  parties 
mutually  contending,  and  where  one  in  the  heat  of  blood  slays  his 
adversary.  If  the  fatal  stroke  be  with  a  deadly  weapon,  the  homi- 
cide will  be  murder,  if  it  appear  that  the  slayer  provided  himself 
with  it  beforehand  to  be  used  in  the  encounter.  All  homicides 
with  a  deadly  weapon,  or  an  instrument  likely  to  produce  death 
are  presumed  in  law  to  be  malicious;  to  save  them  from  that 
inference,  the  prisoner  must  make  it  appear  to  the  satisfaction  of 
the  jury,  that  his  possession  of  such  weapon  or  instrument  wan  not 
a  preparatory  one  for  the  conflict. 

The  law  of  self-defence  is  this — that  when  one  is  suddenly  as- 
sailed by  another  in  such  a  manner  as  to  endanger  his  life,  or  to  do 
him  some  great  bodily  harm,  and  he  cannot  escape  the  fury  of  bis 
assailant  otherwise  than  by  taking  his  life,  he  may  kill  him.  But 
before  he  can  do  this,  he  must  do  all  he  can  to  escape  from  the 
fury  of  his  assailant,  and  may  never  take  his  life,  except  in  the 
last  extremity  and  where  no  other  means  for  his  safety  are  avail- 
able to  him.  And  the  same  is  true,  where  two  persons  are  engaged 
in  a  fight  and  one  of  them  endeavor  to  withdraw  from  it  and  do 
what  he  can  for  that  purpose,  and  yet  he  cannot  do  so  by  reason  of 
the  hostile  opposition  of  his  adversary,  and  to  continue  it  would  re- 
sult in  death  or  great  bodily  harm  to  him,  he  may  take  the  life  of 
such  adversaiy  to  preserve  his  own,  or  protect  his  person  from  such 
harm. 

I  have  now  given  you,  gentleman,  all  the  law  that  we  think 
will  aid  you  in  deciding  this  case ;  and  in  doing  so  have  answered 
affirmatively  the  main  points,  or  prayers,  of  the  Attorney  Greneral. 
In  fact  there  is  in  this  case  no  controversy  as  to  the  law.     With 
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respect  to  the  defence  suggested  by  the  learned  counsel  for  the 
prisoner,  that  there  is  ground  for  the  theory  that  the  deceased  acci- 
dentally fell  upon  the  prisoner's  weapon,  and  was  not  struck  by  him 
with  it,  we  think  it  only  necessary  to  say — that  we  have  heard  no 
fact  proved  that  points  to  such  conclusion.  But  if  such  was  proved, 
it  cannot  avail  the  prisoner  unless  he  was  at  the  time  using  it  law- 
fully in  self-defence :  if  used  otherwise,  it  would  be  an  unlawful 
use,  and  subject  him  to  the  penal  consequences  of  manslaughter  at 
least. 

The  case  is  now  submitted  to  you,  gentlemen,  upon  the  law, 
as  we  have  delivered  it  to  you,  and  the  facts  related  by  the  wit- 
nesses, and  we  have  confidence  you  will  well  consider  it,  and  that 
your  verdict  will  be  entirely  satisfactory  to  your  consciences.  It 
remains  but  to  add  the  instructions  asked  for  by  the  prisoner's 
counsel — that  the  prisoner  cannot  be  convicted  of  any  crime,  unless 
you  are  satisfied  by  the  proof  in  the  case^  beyond  a  reasonable 
doubt,  that  he  is  guilty  of  it. 

A  word  more — ^in  all  indictments  for  murder  of  the  first  degree, 
as  that  in  this  case  is,  the  jury  may  convict  of  that  crime,  or  of 
murder  in  the  second  degree,  or  of  manslaughter,  as  the  evidence 
may  warrant  a  conviction  of  a  particular  ofience.  If  it  do  not  so 
warrant,  they  are  bound  to  acquit  entirely. 


Verdict,  not  guilty. 
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The  State  v,  Diu^. 

Arred  withovi  a  loarrant — OrimincU  Practice — Assavlt  toUh 
Intent  to  Kill. 

.Except  an  iodividaal  be  taken  in  the  criminal  act,  he  cannot  be  arrested  without  com- 
plaint, on  oath,  made  before  a  committing  officer,  and  charging  him  with  crime. 
If,  at  the  hearings  there  be  probable  ground  for  belief  of  guilt,  he  is  held  under 
bail  for  his  appearance  at  court*  He  is  then  to  be  tried  by  a  petit  jury,  if  12  of 
the  grand  jury  concur  in  finding  a  true  bill  against  him.  The  prisoner  is  allowed 
the  State's  process  in  procuring  witnesses.  In  felonies  above  -the  common 
grade,  if  the  prisoner  be  too  poor  to  employ  counsel,  the  court,  at  the  public  ex- 
pense, will  assign  him  counsel.  The  prisoner  is  allowed  six  peremptory  chal- 
lenges, and  as  many  more  as  are  peremptorily  challenged  by  the  State,  who  may 
object  to  three. 

The  accused  is  presumed  to  be  innocent  until  proved  to  be  guilty.  When  such  proof 
is  made,  the  presumption  of  innocence  ceases  altogether. 

The  prisoner  shall  be  acquitted  if  his  testimony,  though  comparatively  weak,  shall 
create  in  the  minds  of  the  jury  sincere  doubt  of  his  guilt  Such  doubt  must 
grow  out  of  the  evidence  alone  in  the  case,  and  be  supported  by  reason.  It  is 
not  any  fact  proved  by  the  defence  which  will  justify  a  doubt  of  guilt,  but  such 
facts  only  as  substantially  impair  the  criminating  proof. 

A  shotgun  fired  within  killing  distance,  and  aimed  at  a  vital  part,  there  being  no  proof 
to  the  contrary,  shows  intent  to  kill. 

The  inference  which  a  jury  is  warranted  in  drawing  from  circumstances  proved  must 
be  inconsistent  with  any  other  reasonable  one. 

(ATm/,  Ncvtmber^  J88g.) 
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Indictment  for  assault  with  intent  to.kill. 

John  BiggSf  Attorney  General,  for  the  State. 

James  L.  WohoU  and  Edward  Ridgdy,  for  defendant. 

CoMEOYS,  C.  J.,  charging  jury : 

Under  the  constitution  of  this  State,  and  the  system  of  law  by 
which  we  are  governed — the  common  law  of  English-speaking  people 
everywhere — the  greatest  possible  protection  is  afforded  to  the  per- 
sonal liberty  of  the  citizen,  and  to  his  ultimate  safety  when  charged 
with  crime.  In  the  first  place,  except  where  an  individual  is  taken 
in  the  act,  as  we  say,  he  cannot  be  arrested  and  deprived  of  that 
liberty  without  complaint  on  oath,  made  before  a  committinfjc  mag- 
istrate, charging  him  with  the  commission  of  a  crime  or  mis- 
demeanor. If,  upon  the  hearing,  there  be  probable  ground  ta 
believe  the  accused  to  be  guilty,  he  is  ordered  to  give  security  for 
his  appearance  at  the  ensuing  term  of  this  Court  to  answer 
the  charge.  But  this  order  does  not  subject  him  to  a  trial  before 
a  petit  jury,  unless  upon  an  indictment,  framed  by  the  Attorney 
General,  and  submitted  to  the  grand  jury,  together  with  the  wit- 
nesses in  support  of  it,  that  body,  by  at  least  12  of  its  number  of 
23,  who  may  act,  (and  there  must  be  12  concurring,  no  matter  if 
less  than  23  are  acting,)  find  the  charge  against  him  to  be 
true;  upon  which  result  being  attained,  the  foreman  indorses  upon 
the  indictment  the  words  ^'A  true  bill,''  and  then  the  case  assumes 
a  very  serious  aspect.  The  arraignment  then  takes  place,  and  if  the 
prisoner  plead  not  guilty  to  the  charge,  and  desire  witnesses  to  be 
summoned  in  his  behalf,  he  is  allowed  the  use  of  the  State's  pro- 
cess for  that  purpose,  and  if  they  fail  to  attend,  the  Court  will  have 
them  arrested  and  compel  them  to  do  so.  Further,  if  tlie  crime 
charged  be  a  felony  above  the  common  grade,  as  the  one  we  are 
now  trying  is,  and  the  accused  be  too  poor  to  employ  counsel,  the 
Court,  under  a  humane  provision  of  law,  will,  at  the  public  exi^ense, 
appoint  or  assign  competent  counsel  to  defend  him.     Then  comes, 
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at  such  reasonable  time  as  is  necessary  to  enable  the  prisoner 
to  prepare  his  defense,  a  trial  before  a  petit  jury,  in  the  selection  of 
which  from  the  general  panel  he  is  allowed  six  peremptoiy  challenges 
— that  is,  without  any  cause  assigned — and  as  many  more  as  shall  be 
equal  to  the  number  premptorily  challenged  by  the  Attorney  General, 
who  may  object  to  three.  There  is  an  additional  protection  given  the 
accused  by  the  rule  of  law  that  a  party  charged  with  crime  is  to  be 
presumed  to  be  innocent  until  he  is  shown  by  proof  to  be  guilty. 
Until  such  proof  be  made,  the  presumption  continues;  when  made 
it  ceases  altogether.  The  case  then  goes  on,  and  the  proof  of  the 
State  is  to  be  met  by  proof  in  rebuttal  produced  in  behalf  of  the 
prisoner;  and  no  matter  how  positive  and  direct,  or  how  apparently 
conclusive  from  circumstances,  the  proof  in  support  of  the  indict- 
ment may  be,  the  prisoner  cannot  be  convicted,  if  his  testimony, 
though  weak  compared  with  that  on  the  part  of  the  State,  shall  yet 
be  strong  enough  to  create,  in  the  minds  of  an  honest,  conscientious 
jury,  a  fair,  sincere  doubt  of  his  guilt.  \Were  it  not  for  the  fact 
that  some  juries,  from  a  repugnance  to  convict  of  high  crime, 
or  some  less  excusable  cause,  are  active  in  their  search  after  some- 
thing to  hang  a  doubt  upon,  and  lay  hold  of  anything  in  or  out  of 
the  case  lor  that  purpose,  I  should  not  feel  called  upon  to  say  any- 
thing more  upon  this  subject;  bnt  for  that  reason,  and  to  save  you 
from  the  peril  to  your  consciences  from  such  a  course,  I  think 
it  proper  to  say  to  you,  in  the  discharge  of  my  duty  to  my 
place  and  to  you  as  honest  men,  that  the  doubt  I  have  spoken  about 
must  be  one  which  grows  out  of  the  evidence  alone  In  the  case,  and 
not  anything  outside  of  it,  and  it  must  be  such  a  one  as  you  feel 
you  can  support  by  reason  sufficient,  in  your  opinion,  to  control  the 
judgment  of  any  conscientious  man.  All  imaginings,  conjectures, 
and  conceits  are  to  be  disr^arded  altogether;  and  in  supj)ort 
of  your  doubt,  if  you  have  any,  you  must  rely  upon  the  proof  in 
the  cause  alone.  If  you  go  outside  of  it,  or  allow  anything  in  it 
which  you  feel  in  your  consciences  is  not  sufficient  for  that  purpose, 
to  furnish  you  with  an  excuse  for  asserting  a  reasonable  doubt  of 
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guilt,  you  will  violate  your  sworn  duty.  I  cannot  think  that  any 
of  you  will  risk  so  awful  a  peril  to  your  conscienoes.  You 
have  sworn  to  render  a  true  verdict,  according  to  the  evidence;  there 
is  no  escaping  that.  With  the  consequence  of  it  you  have  nothing 
to  do.  If  you  find  the  prisoner  guilty,  you  simply  say :  "We 
believe  the  charge  against  the  prisoner  has  been  satis&ctorily 
proved,  and  that  beyond  a  reasonable  doubt." 

There  is  still  another  guard  thrown  around  parties  indicted 
and  tried  for  crime,  which  has  its  application  to  cases  like  that  you 
are  trying.  I  shall  speak  of  it  hereafter.  I  will  now  proceed 
to  treat  of  this  particular  case  which  we  are  trying. 

This  is  a  charge  of  assault  by  the  prisoner  committed  upon 
and  of  the  person  of  James  Porter  with  intent  to  murder  him.  In 
such  indictments,  the  proof  of  the  assault,  and  that  it  was  made  by 
the  accused,  is  usually  proved  without  any  difficulty;  but  as 
the  crime  is  laid,  with  intent  to  commit  murder,  the  contest  is  about 
the  intent ;  and  as  intent  is  a  purpose  of  the  mind  it  can  rarely  be 
shown,  except  by  proof  of  external  circumstances  which  disclose  the 
inward  intention.  Sometimes,  but  not  often,  the  perpetrator  of  a 
crime  depending  upon  intent  declares  his  purpose.  When  that  is 
the  case  of  course  there  is  no  difficulty  about  the  proof.  In  this  case 
there  is  no  room  for  any  conjecture,  even  about  the  purpose  of 
the  assassin — it  was  to  kill;  for  the  weapon  used  was  a  shotgun, 
(as  shown  by  the  wound  inflicted,)  fired  within  killing  distance, 
about  45  feet,  and  was  aimed  at  a  vital  part,  the  head  of  the 
victim.  The  intent,  therefore,  there  being  no  proof  to  the  contrary, 
is  plain — to  take  the  life  of  the  victim.  By  the  mercy  of  heaven, 
it  failed.  If  this  evident  purpose  of  the  assassin  had  succeeded, 
the  crime  would  have  been  murder  of  the  first  degree — lying  in  wait 
(which  the  evidence  shows  was  done  here)  Jbeing  one  of  the  evidences 
which  stamp  a  homicide  as  such  crime.  We  have  no  inquiry, 
therefore,  about  the  assault,  of  which  there  is  positive  and  no  counter- 
valing  proof;  nor  about  the  intent,  which  the  wound  shows.  And 
the  facts  thus  established  are  examples  of  the  two  species  of  proof 
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by  which  conclusions  are  arrived  at  in  courts  of  justice.  The  proof 
of  the  assault  is  positive,  by  the  testimony  of  Porter,  and  his 
wound  as  seen  by  others ;  that  of  the  intent  is  impossible,  from  the 
circumstances  I  have  pointed  out,  and  is  therefore  circumstantial. 

It  may  be  said  of  proof  generally,  as  it  is  considered  in  the 
courts,  that  it  is  of  two  kinds,— direct,  or  positive ;  or  indirect,  or 
circumstantial.  To  give  a  plain  illustration :  Two  men  are  quar- 
reling, with  another  looking  on.  One  knocks  the  other  down,  and, 
upon  legally  inquiry  into  the  matter,  the  bystander  swears  that  he 
saw  the  blow  given  and  the  fall.  This  is  positive  proof.  But  if 
the  by-stander  had,  immediately  before  the  fall,  turned  his  head  in 
another  direction,  and  had  not  seen  the  blow  or  heard  it,  the  fact  that 
he  found  the  prostrate  party  on  the  ground  when  he  did  look  would 
be  entitled  to  be  treatetl  as  sufficient  evidence  to  convict  the  other 
party  of  assault  and  battery,  if  the  strickened  party  could  not  be 
produced.  This  would  be  circumstantial  evidence  only.  But  as, 
according  to  all  human  experience,  quarrels  frequently  result  in 
blows,  unless  the  party  charged  could  satisfactorily  show  that  some 
other  cause  than  a  blow  from  him  produced  the  fall  of  the  other, 
no  jury  would  be  justified  in  acquitting  him.  The  circumstances 
having  been  first  satisfactorily  proved  positively,  in  the  absence  of 
sufficient  explanation  by  the  party  accused,  they  would  indisputa- 
bly point  to  him  as  the  offender.  Positive  proof  that  he  gave  the 
blow,  there  would  be  none,  for  he  was  not  seen  to  do  it ;  and  yet 
the  circumstances,  established  to  the  satisfaction  of  a  jury  in  such 
a  case,  would  be  such  as  to  leave  no  room  for  any  reasonable  doubt 
upon  the  subject.  While  most  cases,  perhaps,  tried  in  this  court, 
are  supported  by  positive  proof,  yet  there  is  a  vast  number  which 
depend  for  conviction  almost,  and  some  of  them  altogether,  upon 
circumstantial  testimony,  or  proof  of  circumstances  from  which 
the  inference  of  guilt  is  drawn  by  juries.  Most  ci^  of  house- 
breaking and  stealing  are  supported  by  proof  of  circumstances.  So 
of  all  crimes  done  in  secret,  as  for^ries,  embezzlements,  and  the 
like.     The  denunciations  of  crime  in  your  statute  book  would  be 
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fulminated  in  vain,  if  convictions  conid  not  be  had  except  upon 
positive  proof  of  guilt.  The  similarity  between  the  forged  paper 
and  the  handwriting  of  the  party  charged  is  the  proof  for  convic- 
tion^ for  the  forger  does  his  work  in  secret.  The  possession  by  the 
embezzler  of  some  of  the  money  which  can  be  indentified  by  posi- 
tive proof  convicts  him ;  so  of  the  house-breaker  and  of  the  Uiief. 
And  so  where  fx^session  of  the  property  by  the  thief  cannot  be 
shown^  and  yet  he  has  left  behind  him,  at  the  place  where  it  was 
taken^  some  article  of  property  known  to  be  his,  particularly  if  that 
or  something  similar  was  necessary  in  order  to  enab*le  him  to  com- 
mit the  thoft ;  or  where  there  are  recent  tracks  to  or  from  the  scene 
of  the  crime,  which,  being  followed,  leads  to  his  dwelling-house, 
or  the  place  where  he  is  found,  which  tracks  are  similar  to  those 
himself  would  make,  a  jury  would  be  perfectly  safe,  in  the  absence 
of  proof  to  the  contrary,  in  finding  a  verdict  of  guilty.  In  fact^ 
with  such  proof,  there  would  be  no  ground  for  acquittal,  unless  it 
(X)mpelled  the  mind  of  the  jury  to  doubt  the  party's  guilt.  It  is 
obvious  that,  unless  the  countervailing  proof  was  satisfactory  for 
the  jury's  minds,  there  would  be  nothing  to  repel  the  conclusion  of 
guilt.  It  is  not  any  fact  proved  by  the  defense  which  will  justify 
a  doubt  of  guilt,  but  such  facts  only  as  disturb  the  current  of  the 
(Timinating  proof,  (supposing  that  to  be  adequate,)  and  weaken  its 
force  to  the  extent  of  substantial  impairment. 

It  is  by  no  means  uncommon  to  hear  that  a  person  should  say  he 
would  not  convict  any  one  on  circumstantial  proof  alone.  All  such 
declarations,  supposing  their  author  to  be  a  man  of  sense,  must  be 
either  the  result  of  gross  inexperience  with  the  affairs  of  the  world, 
or  from  want  of  proper  reflection.  In  every  case  of  conviction  on 
such  proof  it  is  the  ultimate  inference  alone  which  is  not  directly 
]>roved.  All  the  facts — circumstances — which  support  the  infer- 
ence are  proved  as  facts  are  in  any  other  case.  If  these  facts,  sat- 
isfactorily established,  lead,  according  to  common  human  ex- 
perience, to  one  result,  then  it  is  the  ultimate  fact  growing  out  of 
or  proceeding  from  them,  and  should  be  found  by  the  jury.   When 
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in  any  case,  certain  neoessaiy  facts  are  proved  in  support  of  a 
charge,  which  facts,  believed  by  the  jury  to  be  true,  point  to  but 
one  conclusion,  and  their  force,  after  all  attempts  to  weaken  it, 
still  remains  unimpaired,  there  is  no  ground  upon  which  a  jury 
can  deny  them  their  full  effect.  To  do  so  would  be  to  ignore  and 
disregard  the  teachings  of  all  human  experience.  While  it  may  be 
barely  possible  that  a  conclusion  to  which  the  established  circum- 
stances of  a  case  lead  may  not  be  the  correct  one,  (as  nothing  seems 
to  be  positively  certain  in  the  affairs  of  mankind,)  yet  if  no  other 
one  be  submitted  to  a  jury,  inconsistent  with  such  conclusion,  it 
should  be  unquestionably  adopted.  For  although  it  be  true,  as  it 
is,  that  in  a  case  of  imputed  guilt  from  circumstances,  as  this  is,  an 
accused  party  should  not  be  convicted  upon  the  theory  the^  sup- 
port, if  such  circumstances  are  not  inconsistent  with  any  other  ra- 
tional theory,  yet  such  other  rational  theory  must  be  pointed  out  to 
the  jury,  and  be  supported  by  proof,  be  drawn  from  the  evi- 
dence in  the  cause,  or  have,  as  its  basis  human  experience  and  ob- 
servation, as  well  as  that  which  it  opposes.  To  suggest  another 
theory  upon  facts  proved,  than  that  which  seems  the  obvious 
one,  is  easy  enough  done ;  but  the  suggestion  should  be^  supported 
by  something  which  repels  that  which  it  is  intended  to  meet,  and 
this  to  the  satisfaction  of  the  jury,  because  it  is  the  more  reasona- 
ble of  the  two. 

Further,  with  respect  to  motives,  about  which  much  has 
been  said,  I  cannot  do  better  than  read  to  you  what  has  been  said 
by  an  eminent  legal  writer  upon  that  subject,  in  a  standard  work 
on  circumstantial  evidence.  I  refer  to  Wills  on  drcumBtantial 
Evidence.  ^^  All  the  actions  of  a  rational  agent  are  prompted  by 
motives,  and  are  therefore  really  moral  indications,  though  it  be  not 
Always  practicable  to  develop  their  moral  relations."  WUla  drc. 
Ev.y  54.  **  It  must  not  be  expected  that  motives  shall  be  discov- 
-ered  which,  tried  by  the  strict  rules  of  morality,  will  be  regarded 
as  adequate.  It  i»  of  the  essence  of  moral  weakness  that  it  forms 
a  mistaken  estimate  of  present  advantage,  and  a  want  of  correspon- 
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dence  and  proportion  will  therefore  of  necessity  be  found,  between 
the  objects  of  desire  and  the  means  employed  to  obtain  them.  The 
assassin's  dagger  may  be  put  in  requisition  for  a  few  pieces  of  gold; 
and  the  difference  between  that  and  other  inducements  to  crime  is  a 
diiSerence  only  of  degree/'  Id.,  59.  "  It  must  ever  be  remem- 
bered that  with  motives,  merely/ the  legislator  and  the  magistrate 
haore  nothing  to  do ;  and  that  actions  and  external  facts,  as  the  ends 
or  objects  of  motives,  are  the  only  legitimately  cognizable  subjects 
of  human  tribunals."  Jd.,  60.  "  On  the  other  hand,  as  an  action 
without  a  motive  would  be  an  effect  without  a  cause,  and  as  the 
particulars  of  external  situation  and  conduct  will  in  general  cor- 
rectly denote  the  motive  for  a  criminal  action,  the  absence  of  all 
evidence  of  an  inducmg  cause  is  reasonably  regarded,  where  the 
fact  is  doubtful,  as  affording  a  strong  presumption  of  innocence." 
Jd,  61.  "It  occasionally  happens  that  actions  of  great  enormity 
are  committed  for  which  it  is  impossible  to  discover  any  motive. 
In  such  cases,  which  are  not  of  frequent  occurrence,  upon  princi- 
ples of  reason  and  justice  essential  to  common  security,  the  actor  is 
held  to  be  legally  accountable,  unless  it  be  clearly  and  indubitably 
shown  thait  he  is  incapableof  distinguishing  the  moral  qualities  and 
tendencies  of  his  actions."  id.,  63,  64.  The  history  of  criminal 
trials  is  by  no  means  barren  of  cases  of  atrocious  crimes  committed 
where  no  motive  whatever  appeared.  One  of  them  is  that  of 
Philip  Nicholson,  for  the  murder  of  Mr.  and  Mrs.  Bouar,  at  Maid- 
stone, in  Kent  county,  England,  with  whom  he  lived  as  a  servant. 
Oelebrgied  TrkUa,  Vol.  6,  p.  125. 

And  now,  gentlemen,  a  few  words,  with  respect  to  the  facts 
testified  to  in  this  case,  and  then  I  shall  commit  it  to  you  for  your  de- 
cision. Those  adduced  on  the  part  of  the  State  are  the  ones  upon 
which  reliance  is  had  for  conviction.  It  will  be  for  you  to  say 
whether,  in  your  opinion,  they  are,  taking  all  pertaining  to  the  case 
into  consideration,  sufficient  for  that  purpose ;  that  is,  whether  their 
force  and  cogency,  if  they  have  any,  are  such  as  to  i^uire  of  you 
your  assent  to  such  sufficiency.     There  being  no  direct  proof  of 
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he  prisoner's  guilt,  the  circumstances  that  attended  the  shooting  of 
Porter,  as  were  developed  in  the  inquiry  made  to  ascertain  the 
criminal  who  did  it,  are  of  the  first  importance  to  you  in  making 
up  your  verdict.     It  is  those  circumstances  upon  which  alone  the 
State  can  rely  to  make  out  its  case.     Let  us  look  at  them,  as  they 
have  been  laid  before  you  by  the  testimony  of  the  witnesses.   Bear 
in  mind  that  the  crime  here  was  committed  by  one  lying  in  ambush 
for  the  purpose,  and  who  must  have  immediately  fled.     He  failed 
of  his  purpose  to  murder  Porter  by  the  shot,  and,  having  no  charge 
in  the  other  barrel,  he  could  do  nothing  but  fly.     From  the  testi- 
mony as  to  the  state  of  the  ground  where  he  stood,  under  the  shed, 
it  is  evident  that  he  had  been  waiting  there  for  his  victim  a  con- 
siderable time.     Indeed,  I  think  we  may  assume  that  he  reached 
that  place  about  or  before  day-break.     I  think  we  may  also  infer 
that  he  had  become  impatient  and  nervous ;  the  frequent  change  of 
position  being  shown  by  the  confused  foot-prints.     Impatient  or 
nervous  people  cannot  usually  stand  still,  and,  when  their  nervous- 
ness is  caused  by  the  contemplation  of  a  murderous  crime  purposed, 
the  more  intense  their  excitement.    About  the  time  of  the  shooting 
and  fight — so  near  as  to  be  a  circumstance  of  the  transaction — a 
man  is  seen  by  three  different  persons,  according  to  their  several 
statements  as  witnesses,  passing,  sometimes  in  a  fast  gait  or  run,  as 
was  said,  from  the  direction  of  the  road  to  Whiteleysburg,  through 
and  over  certain  open  ground  or  fields,  in  the  direction  of  the 
premises  of  William  Hopkins;  and  according  to  the  testimony  of 
Hopkins  and  the  witness  Laws,  the  prisoner,  so  near  or  about  that 
time  as  to  make  it  not  unlikely  that  he  might  be  that  man,  came  to 
the  house  of  Hopkins,  and  took  his  breakfast  there.    By  Hopkins' 
testimony  he  did  not  appear  excited  or  embarraased.     The  man  in 
a  run  had  passed  out  of  view  of  those  who  saw  him ;  in  fact,  they 
seem  to  have  taken  but  very   little  notice  of  him  at  all.     The 
prisoner  lived  some  seven   miles  away   from    the    house  of  his 
brother-in-law,    Hopkins;     but     he     was     there     at    so    early 
an  hour,  and  on  foot.       By  good  walking,  seven  miles  can  be 
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covered  by  a  good  footman  in  about  two  hours,, — a  fact  of 
common  experience.  The  prisoner,  therefore,  if  he  came  directly 
from  home,  (which  is  the  only  plausible  inference  that  can  be 
drawn,)  must  have  left  home  sometime  in  the  night.  Why  he  was 
there  at  such  an  early  hour  has  not  been  shown  to  us  by  any  proof. 
Mr.  Hopkins,  at  his  request,  took  him  home  soon  after  breakfast. 
In  the  course  of  that  day,  it  is  stated  by  the  witness  Benjamin 
McKnatt,  a  search  was  made,  with  the  view  of  finding,  if  possible, 
the  gun  with  which  Porter  was  shot;  for  it  was  answered,  to 
McKnatf  s  inquiry  of  the  witnesses  who  testified  to  seeing  the  man 
going  towards  Hopkins'  premises,  that  he  had  nothing  in  his  band 
as  he  went  along.  After  scouring  the  woods  near  Porter's  house 
(whither  the  assassin  fled)  with  no  result,  search  was  made  under  a 
pile  of  corn-stalks  in  a  small  lot,  part  originally  of  the  woods,  and 
there  the  gun  in  evidence  before  you  was  found.  It  had  only  had 
one  loaded  barrel  for  same  time  before,  as  it  was  sworn  appearances 
indicated,  and  that  one  it  was  also  sworn  had  been  very  recently 
discharged,  as  it  was  said  by  the  witnesses.  That,  it  is  admitted  by 
the  learned  counsel  for  the  prisoner,  is,  in  their  belief,  the  gun  used 
to  shoot  Porter.  The  State's  contention  is  that  the  gun  belongs  to 
the  prisoner,  that  he  shot  Porter  with  it,  and  that  he  hid  it  in  the 
stalk'pile,  and  then  continued  his  flight  towards  his  brother-in-law's, 
William  Hopkins,  and  arrived  there  as  stated,  and  that  he  is  the 
man  seen  by  the  colored  witnesses.  Rasin  swore  that,  when  he  fijrst 
saw  the  man  he  referred  to,  he  was  proceeding  from  the  ground 
where  the  piles  of  stalks  were. 

The  colored  witness,  Laws,  who  h'ved  some  time  last  year  with 
the  prisoner,  swore  that  he  sometimes  used  the  prisoner's  gun  ;  but 
that,  the  iron  extractor  having  become  broken,  he  replaced  it  with 
one  made  of  lead,  which  he  moulded  himself.  He  also  stated  that 
the  prisoner  said  to  him,  on  one  occassion,  that  he  should  take  the 
gun  to  Dover  for  repair.  Accordingly,  in  the  fall  of  last  year,  he 
brought  to  Dover  a  gun  to  be  repaired,  which  he  took  to  the  gun- 
smith and  witness,  Culveyhouse,  for  that  purpose.     Mr.  Culvey* 
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house,  being  affirmed^  stated  that  the  prisoner  did  bring  a  double- 
barreled  gun  to  him  for  repair, — a  Moore  gun,  similar  to  that  in 
evidence  before  you ;  but  whether  that  before  you  is  the  one  brought 
he  was  not  willing  to  state.  However,  he  found  in  it  a  lead  ex-> 
tractor,  which  he  removed,  and  he  testified  that  he  had  never  seen 
one  in  a  gun  before.  Upon  the  gun  being  shown  to  him,  he  took 
out  the  extractor,  which  is  of  iron,  and  said  it  was  not  made  with 
the  gun,  but  had  been  made  since.  Upon  being  asked  whether  he 
<lid  not  make  it,  he  would  not  answer  positively,  but  said  he  thought 
be  did.  His  attention  being  called  to  the  screw  which  held  it  in  its 
place,  he  said,  in  reply  to  the  question  of  the  attorney  general, 
wheter  he  made  it  or  not,  that  he  believed  he  did.  I  noticed  that  his 
language  was  diflferent  when  speaking  of  the  screw.  The  colored 
witness  last  named,  Benson,  said  he  once  measured  the  gun  of  Dill, 
and  that  it  was  just  30  inches  long  in  the  barrel.  The  measure- 
ment was  done  with  an  iron  square.  The  gun  in  proof  measures 
31^  inches,  and  Mr.  Culveyhouse  said  it  would  be  called  a  32-inch 
gun.  He  did  not  measure  it.  If  the  gun  in  proof  is  the  one  that 
the  prisoner  took  to  Culveyhouse  for  repair,  and  from  which  he 
took  a  leaden  extractor  to  be  replaced  by  an  iron  one,  then  the  boy^s 
measurement  of  the  barrel  was  wrong.  If  you  believe,  from  the 
testimony,  that  the  gun  shown  is,  in  fact,  that  taken  to  Culveyhouse 
by  the  prisoner  for  repair,  then  that  gun!s  the  one  that  shot  Porter. 
Yo'i  have,  then,  two  or  more  circumstances  concurring  to  sup- 
port the  theory  that  the  prisoner  is  guilty  of  the  crime  laid  in  the 
indictment, — his  presence  about  the  locality  where  Porter  was  shot; 
and  the  gun,  in  proof,  hidden  in  the  pile  of  stalks,  and  with  which 
it  is  claimed,  and  not  disputed,  that  the  shooting  was  done.  If  yOu 
believe  the  testimony  of  Basin,  that  the  man  whom  he  saw  going 
towards  Hopkins'  premises  was  first  seen  by  him  going  across  the 
lot  where  the  stalks  were,  it  would  not  be  at  all  unreasonable,  in 
fact  it  would  seem  to  be  a  very  just  inference,  that  the  prisoner  was 
the  man  proceeding  towards  Hopkins',  and  that  he  hid  the  gun  in 
the  stalks.     If  you  should  think  that  to  be  the  fact,  then  you  have 
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eircumstanoes  from  which  the  oonclusion  would  seem  a  safe  one  that 
the  prisoner  shot  Porter.  The  finding  of  the  recently  exploded 
gun  in  the  pile  of  stalks  near  the  scene  of  the  tragedy,  and  the  fact 
that  such  finding  was  made  known  to  the  prisoner  on  the  day  of  his 
arrest,  reasonably  required  of  him  that  he  should  produce  his  giin» 
if  the  one  found  was  not  his,  for  his  protection  against  the  charge 
of  the  assassination  of  Porter ;  but  he  has  never  done  it,  so  far  as 
we  know.  He  made  a  show  of  doing  it  at  Greensborough,  but  the 
one  he  claimed  to  be  his  did  not  belong  to  him. 

If  the  before-stated  facts,  in  your  opinion,  point  to  the  prisoner 
at  the  bar  as  the  man  who  shot  Porter,  then  do  they  also  point  in 
any  other  direction  than  that  leading  to  him  ?  If  they  do  point  to 
him,  and  do  not  point  elsewhere,  then  they  are  consistent  with  the 
reasonable  inference  that  he  was  the  assassin,  and  are  inconsistent 
^  with  any  other  rational  conclusion, — thus  fulfilling  the  legal  require- 
ment, in  cases  of  circumstantial  evidence,  that  the  inference  which 
a  jury  is  warranted  to  draw  from  circumstances  proved  must  be  in- 
consistent with  any  other  reasonable  one.  It  will  be  apparent,  from 
what  I  have  said,  that  the  identity  of  the  tracks  traced,  with  the 
prisoner's  own  tracks,  or  with  those  that  would  be  made  by  the  use 
of  the  gum  boots  shown,  is  not  a  necessary  link  in  the  chain  of 
evidence  requisite  for  his  conviction.  If  the  other  circumstances  in 
proof  before  you  are  felt  to  be  sufficient,  then  the  tracks,  about 
which  so  much  has  been  testified  by  the  witnesses,  and  spoken  to 
you  by  the  respective  counsel,  do  not  play  a  necessary  part  in  the 
inquiry  to  discover  the  criminal  agent  in  this  case.  If  the  testimony 
given,  however,  in  support  of  the  contention  about  them,  shows 
satisfactorily  to  your  minds  that  they  were  his,  then  there' would  be, 
if  you  felt  it  to  be  wanted,  strong  corroborative  proof,  by  another 
important  circumstance^  in  support  of  the  conclusion,  (if  you  had 
adopted  it,)  resulting  from  the  unexplained  presence  of  the  prisoner 
where  he  was  on  that  memorable  morning,  and  the  hidden  recently 
exploded  gun  in  the  line  of  the  course  taken  by  the  person  seen  by 
Basin  crossing  (in  the  direction  of  Hopkins'  premises)  the  grounds 
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where  the  pile  of  stalks  was^  under  which  i^oiioealment  of  the  gun 
was  made,  that  he  was  the  person  seen,  and  that  he  fired  the  mur- 
derous shot  with  that  gun.  If,  after  oonsidering  and  deliberating 
upon  all  the  evidence  in  the  case,  your  minds  reach  the  confident 
conclusion  that  the  prisoner  at  the  bar  is  guilty  of  the  crime  with 
which  he  is  isharged,'  and  you  find  in  that  evidence  no  reasonable 
ground  to  doubt  the  correctness  of  that  dbnclusion,  then  your  ver- 
dict should  be  that  of  guilty.  If,  on  the  contrary,  looking  at  that 
evidence  alone,  and  heeding  nothing  else,  you,  as  honest,  conscien- 
tious men,  feel  there  is  good  reason  to  doubt  the  prisoner's  agency  in 
the  crime,  then  you  ought  to  acquit  him. 

Verdict  of  guilty. 
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State  v.  Williams. 
Homicide — Jury — Rekttumahip  to  Victifn — New  Tried. 

One  of  the  jurors  on  a  trial  for  murder  being  a  second  cousin  by  blood  of  the  victim, 
with  the  killing  of  whom  the  prisoner  is  charged,  neither  the  prisoner,  the 
attorneys,  nor  e^en  the  juror  himself  being  possessed  of  this  knowledge  tiU 
after  the  verdict  of  guilty, — ^inquiry  generally  as  to  the  suitableness  of  the  juror 
being  made  in  due  time,  though  failing  to  elicit  this  fact, — is  a  sufficient  ground 
for  setting  aside  the  verdict  and  granting  a  new  trial. 

By  the  common  law,  any  one  related  by  blood  or  marriage  to  a  party  in  a  civil  trial, 
even  as  remotely  as  the  ninth  degree,  is  subject  to  challenge  on  account  of  the 
likelihood  or  suspicion  of  bias  or  prejudice,  and  no  evidence  to  the  contrazy 
will  be  heard,  the  fact  constituting  disqualification.  By  constitution  in  criminal 
cases,  treating  the  victim  in  the  light  of  a  party,  an  impartial  trial,  in  contem- 
plation of  law,  cannot  be  had  when  such  kinship  exists. 

We  are  bound  by  such  parts  only  of  the  common  law  and  its  statutory  affinities  as 
concerns  our  condition  and  circumstances. 

The  fact  that  motions  for  new  trials  in  capital  cases  have  been  allowed  to  be  made  at 
.  all,  and  seriously  entertained,  as  they  have  been  in  this  State,  affords  a  sufficient 
presumption  that  the  Court  believed  it  to  be  in  their  power  to  adjudicate  upon 
them ;  which  power  the  Court  of  Oyer  and  Terminer  in  this  State  has. 

The  Court  in  which  a  trial  was  had  of  a  party  who  was  wrongfully  convicted  by  rea- 
son of  anything  occurring  upon  the  trial  can,  upon  reasonable  application, 
review  the  evidential  features  of  the  trial,  and  set  aside  a  verdict  for  any  cause 
that  would  avail  in  a  civil  case,  where  motion  for  a  new  trial  should  be  made. 

A  prisoner  whose  life  is  at  stake  upon  a  trial  should  not  be  held  to  the  same  degree  of 
diligence  as  to  inquiry  with  respect  to  the  qualifications  of  jurors  as  a  party  in  a 
civil  case. 
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A  prisoner's  counsel,  who  was  assigned  to  him  by  the  Court  under  the  authority  of 
the  statute,  is  a  sort  of  substitute  for  the  Court  itself,  and  his  omissions  should 
be  reviewed  hy  the  Court,  in  the  exercise  of  its  discretion  in  granting  or  refus- 
ing new  trials,  more  favorably  than  if  he  had  been  employed  by  the  prisoner 
himself  for  his  defense. 

In  passing  upon  a  motion  for  a  new  trial  in  the  case  of  murder,  the  person  slain  ought 
to  be  treated  as  a  party  in  the  proceedings. 

{^ew  CastU^  January  /j",  iSgo.) 

Indictment  for  murder. 

Motion  for  new  trial. 

AUy.  Oen^  Biggs  and  Deputy  AUy.  Gen.  DaviSy  for  the  State 

Conrad  &  HiUes,  for  defendant : 

At  the  trial  of  the  case  Comegys,  C.  J.,  charged  the  jury  aa 
follows : 

Oentleman  of  the  Jury:  This  case  has  been  well  presented  and 
argued  by  the  counsel  for  the  prisoner,  as  well  as  by  the  Attorney 
General,  and  now  remains  to  be  treated  by  the  CJourt.  When  our 
instruction  as  to  the  law  applying  to  it,  with  some  remarks  with 
respect  'to  the  evidence,  shall  be  given  and  made  to  you,  it  will 
be  delivered  to  you  for  your  decision — which  from  the  patient  at- 
tention you  have  paid  to  it  in  every  step  of  its  three  days'  progress, 
will,  we  doubt  not,  be  as  just  as  we  are  sure  it  will  be  impartial  and 
unprejudiced.  And  we  also  feel  sure  that  not  one  of  you  will  allow 
himself  for  au  instant  to  entertain  the  least  thought  that  the  prisoner 
is  not  entitled  to  the  same  fairness  of  trial  at  your  hands,  and  the 
same  consideration  in  all  respects,  that  any  man  of  your  own  color 
would  be,  if  he,  instead  of  this  colored  man,  Greorge  H.  Williams,, 
were  on  trial  for  the  murder  charged  in  the  indictment.     After  a 


Digitized  by  VjOOQIC 


mo  COURT  OF  OYER  AND  TERMINER. 


OPINION  OF  COURT. 


thirteen  years'  service  in  our  criminal  courts,  I  think  I  can  say, 
without  any  hesitation  or  qualification,  that  I  can  recall  no  case 
where  I  thought  at  the  time  of  the  trial,  or  now  think,  that  any  in- 
justice by  a  jury  had  been  done  to  a  negro  charged  with  crime. 
Our  people  boast,  and  justifiably,  that  the  penalties  denounced  by 
the  criminal  laws,  are  inflicted  upon  all  equally  who  are  guilty  of 
their  violation,  when  arraigned  therefor  at  the  bar  of  the  Court. 

On  the  13th  of  June  last,  between  eight  and  nine  o'clock  at 
night,  a  boy  was  shot  to  death  at  or  about  the  corner  of  Sixth  and 
Monroe  streets  of  this  city,  and  another  boy  was  wounded  in  the 
shoulder  by  another  shot  fired  by  the  person  who  was  the  assailant 
in  the  other  case — both  shots  being  fired  before  the  assassin's  arm 
was  lowered.  No  arrest  was  immediately  made  for  the  person  who 
used  the  pistol  so  effectively,  fled.  At  a  late  hour  in  the  night  the 
prisoner  at  the  bar  was  arrested  by  the  police  authorities ;  and  upon 
due  and  proper  preliminary  inquiry  being  made,  in  the  manner 
detailed  to  you  by  the  witnesses  examined  for  the  purpose  of  prov- 
ing it,  he  was  in  due  form  committed  to  the  custody  of  the  sheriff 
upon  the  charge  of  having  committed  the  homicide,  and  to  await 
the  result  of  a  prosecution  for  that  oflfence.  At  the  September  Terra 
of  the  Court  of  General  Sessions  of  the  Peace  and  Jail  Delivery 
for  this  county,  he  was  duly  indicted  by  the  grand  jury  of  the 
offence  laid  in  the  indictment — which  is  murder  of  the  first  d^ree. 
The  prisoner,  being  too  poor  to  employ  counsel,  the  Court  by 
authority  of  the  law,  assigned  counsel  to  instruct  him  how  to  plead 
to  the  indictment,  and  to  defend  him  upon  his  trial.  How  well  he 
has  been  defended  by  such  counsel  and  his  assistant,  all  who  have 
attended  this  trial  can  bear  witness.  His  plea  to  the  indictment 
was  that  he  was  not  guilty  of  the  crime  imputed  to  him,  and  for 
trial  he  appealed  to  a  jury :  and  you  are  his  triers,  you  having  been 
selected  by  him  for  the  purpose,  out  of  a  list,  or  panel,  of  fifty-four 
citizens,  summoned  in  due  form.  ^ 

The  first  question  for  the  jury  to  decide  in  this — is  the  pris- 
oner   at    the    bar,  the    man    who,  on    that  fatal  night,   killed 
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Wright  with  the  pistol,  at  or  about  Sixth  and  Monroe  streets. 
If  yoa  find  that  he  is,  then  it  will  be  for  ycu  to  inquire 
and  decide  whether  in  so  doing  he  was  guilty*  of  murder  of  the 
first  degree,  as  indicted ;  or  if  not,  of  murder  of  the  second  de- 
gree, or  of  manslaughter.  If  of  any  of  them,  you  can  convict 
him  under  this  indictment  of  such  offence  as  you  may  find  him 
guilty.  But  if  the  evidence  satisfies  you  that  though  he  killed  the 
deceased  with  his  pistol,  yet  in  so  doing  he  was  acting  in  lawful 
self-defence,  then  you  should  render  a  verdict  of  not  guilty.  The 
first  inquiry  is  a  question  of  fact  entirely,  dependent  upon  the  evi- 
dence on  both  sides  laid  before  you :  the  others  are  questions  of  law 
and  fact  both  in  passing  upon  which  we  shall  give  you  the  law  for 
your  guidance  (which  is  evidence  as  to  it)  and  leave  you  to  apply 
it  to  the  testimony  of  the  witnesses. 

In  support  of  the  affimative  of  the  first  question — whether  the 
prisoner  fired  the  deadly  shot,  you  have  the  testimony  of  two  wit- 
nesses. Thos.  F.  Maloney,  the  boy  who  was  shot  in  the  shoulder 
by  the  shot  fired  immediately  after  that  which  struck  Wright  in 
the  forehead  and  killed  him,  who  gave  in  detail  in  his  examination 
in  chief  and  in  cross  examination,  all  the  details  of  his  presence 
with  Wright  in  Monroe  street  before  and  at  the  time  of  the  shoot- 
ing;^ the  shooting  itself,  and  the  declaration  that  he  looked  the 
person  in  the  face,  and  that  he  was  positive  the  prisoner  was  the 
man  who  shot.  He  staled  that  he  had  seen  him  on  the  street  be- 
fore; and  that  just  before  he  fired,  he  saw  the  pistol  in  his  right 
hand  and  had  a  drum  in  his  left.  He  also  said  while  his  examina- 
tion was  in  progress,  that  he  and  Wright  were  in  the  street  near 
the  curb  stone,  looking  at  the  crowd  in  front  of  them  on  the  side- 
walk, that  he  saw  no  stones  thrown,  and  he  and  Wright  did  not 
throw  any.  He  was  at  the  hall  when  the  prisoner  and  others  were 
brought  up  before  the  Chief  of  Police  (Major  Swiggett)  for  identi- 
fication, and  he  testified  that  he  identified  him  there. 

In  further  support  of  the  identity  of  the  prisoner  with  the 
assassin,  the  Attorney  General  produced  Francis  Vincent,  a  witness 
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for  the  l^tate,  who  swears  that  he  was  at  Sixth  and  Monroe  streets 
between  8  and  9  o'clock  of  the  night  of  the  13th  of  June  last  (the 
date  of  the  homicide)  having  come  to  that  point  down  the  sonth  side 
of  Sixth ;  that  when  there  he  saw  men  running  past  Sixth  ap 
Monroe  streets ;  that  he  passed  through  a  part  of  the  crowd ;  that 
he  stopped  on  the  south-east  corner  only  for  an  instant;  that  he 
looked  down  Monroe  and  daw  a  crowd  between  Fifth  and  Sixth  run- 
ning up  the  street,  and  some  of  them  ran  up  Sixth  street ;  that  most 
of  them  came  back  and  clustered  around  a  small  colored  boy  on  Mon- 
roe street  near  the  new  house  being  built ;  then  he  started  across  to 
the  crowd  around  the  boy,  and  then  he  saw  a  colored  man  come 
around  the  south-west  corner  of  Sixth  and  Monroe  out  of  Sixth 
street,  who,  when  he  got  around,  pointed  a  weapon  at  the  crowd 
and  fired  two  shots,  after  which  he  ran  off;  that  when  he  fired  he 
was  facing  towards  the  East  with  his  back  to  the  new  house ;  and 
that  it  seemed  to  him,  the  revolver  was  not  a  foot  from  the  first 
boy's  head,  the  other  boy  being  immediately  behind  him.  (Maloney 
in  his  evidence,  stated  their  position  to  be  as  described  by  witness.) 
The  witness  said  that  the  man  who  did  the  firing,  looked  sharp  at 
him ;  that  he  eould'nt  tell  whether  the  prisoner  Is  the  man  who 
fired  the  Bhot,  but  be  had  the  liking  and  the  build  of  the  man  ;  he 
looked  like  him ;  he  had  something  in  his  left  hand,  but  could'nt 
tell  what  it  was.  Upon  further  question  in  his  direct  examination 
he  said  he  noticed  that  the  man  who  shot  had  on  a  band  uniform, 
and  he  expressed  himself  that,  to  the  best  of  his  judgment  he  was 
the  man  who  shot.  He  further  testified  in  such  examination,  that 
he  was  present  at  the  Hall  at  the  time  the  prisoner  was  brought 
and  placed  before  Maloney,  and  that  at  that  time  he  himself  recog- 
nized him  as  the  man  who  fired  the  shot.  His  cro&s  examination 
elicited  nothing  to  tKe  contrary  of  what  he  stated  in  chief. 

Charles  Reardon,  a  policeman,  arrested  the  prisoner  as  he 
stated  in  his  examination,  and  he  had  a  kettle  drnm  with  him.  In 
his  cross-examination  he  said  the  prisoner  had  no  firearms  on  his 
person ;  that  another  man  was  brought  in  and  he  had  a  revolver. 
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His  name  was  Perry  Cooper,  but  his  revolver  was  a  rusty  one. 
Chief  Swiggett  also  identified  the  prisoner's  kettle  drum,  and  the 
drum  itself  was  put  in  evidence.  The  prisoner  himself  was,  in  the 
course  of  the  testimony,  proved  to  belong  to  the  fife  and  drum 
corps  on  parade  that  night  on  Monroe  street,  the  members  of  which, 
according  to  testimony  in  the  case,  had  been  attacked  by  a  crowd  of 
boys  and  men  on  Monroe,  street  as  the  corps  were  moving  along  in, 
with  stones  and  had  fled  up  the  street,  scattering  (using  the  term  of 
the  witnesses)  at  Sixth  and  Monroe,  and  some  going  one  way  and 
some  another.  It  was  not  proved,  however,  that  the  whole  corps 
(about  thirteen  on  parade  that  night)  had  dispersed  at  that  point. 

Holton  B.  Yarnall,  a  witness,  produced  on  the  part  of  the 
State,  swore  that  at  the  time  the  shots  at  Sixth  and  Monroe  were 
fired,  he  was  on  the  inside  of  his  gate  about  a  hundred  feet  off  from  the 
scene;  that  as  well  as  he  could  judge,  the  man  who  fired  was  in  the 
middle  of  the  street;  that  he  came  when  he  fired  right  up  past  his 
gate,  and  had  a  kettle  drum  in  his  iiand ;  couldn't  get  a  view  of  his 
face,  but  he  had  a  kettle  drum  in  one  hand  and  a  revolver  in 
the  other;  that  he  was  middling  tall  and  stout,  just  such  a  main  in 
appearance  as  the  prisoner;  that  he  heard  two  shots.  In  his  cross- 
examination  he  stated  that  his  attention  was  attracted  by  what  he 
thought  was  colored  men  running  up  Monroe  street ;  repeated  that 
he  thought  the  man  who  did  the  shooting  was  about  the  middle  of 
the  street;  that  after  he  passed  some  other  colored  people  passed  ; 
noticed  no  uniforms  and  heard  no  band,  and  that  he  heard  some 
one  in  the  crowd  repeating  give  it  to  him.  In  reply,  he  said  only 
two  shots  were  fired. 

Geoi^e  Naylor,  another  witness  for  the  State,  in  his  examina- 
tion in  chief  swore  that  he  saw  Wright  when  he  was  shot;  that  he 
ran  up  Monroe  street  with  the  crowd;  that  at  Sixth  the  crowd 
was  around  a  little  band  boy ;  that  some  one  passed  him  in  band 
uniform,  and  that  when  he  got  three  or  four  yards  beyond  him,  in 
front  of  Wright  and  Maloney,  he  fired  twice ;  saw  them  both  fall- 
When  the  man  shot  Wright  he  was  about  three  or  four  feet  from 
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him  and  Malony  was  right  back  of  Wright ;  that  he  didn't  know 
what  became  of  the  man,  that  he  had  a  kettle  drum  in  his  left  hand 
sometbinglike  that  (thedrum  proved).  When  he  shot  he(witness)  was 
three  or  four  yards  from  him  ;  that  he  didn't  get  a  view  of  his  face, 
but  was  about  his  (the  prisoner's  who  stood  up  to  be  seen  by  wit- 
ness) size.  In  his  cross-examination  he  said  the  man  who  shot 
came  up  Monroe  street  and  stopped  and  shot. 

John  J.  Ryan,  another  witness  for  the  State,  said  when  sworn 
that  he  was  standing  between  Maloney  and  the  lamp  post  when  he 
was  shot ;  saw  the  crowd,  and  when  he  got  up,  some  one  was  hold- 
ing the  band  boy  riglit  opposite  where  Wright  and  Maloney  were 
shot ;  that  all  of  a  sudden  saw  this  fellow — (I  use  his  language,  sup- 
posing, however,  he  did  not  mean  to  indicate  the  prisoner),  coming 
from  towards  the  street.  Didn't  get  quite  to  the  crowd  when  he 
shot ;  that  he  had  on  a  band  uniforn,  and  had  a  kettle-drum  in  his 
left  hand ;  that  he  didn't  see  his  face;  he  had  a  cap  over  his  eyes; 
that  he  w&s  a  man  of  the  make  and  build  of  the  prisoner. 

.  Charles  Glazier,  another  State's  witness,  said  he  was  about  75 
feet  up  Sixth  street  when  he  herd  the  shots ;  first  thing  he  heard 
was,  some'body  said,  we've  got  one ;  sound  came  from  Monroe  street; 
that  he  went  about  ten  feet  and  heard  two  shots ;  saw  a  man  run 
across  Sixth  street ;  his  back  was  towards  witness ;  looked  as  if  he 
had  a  drum  in  his  left  hand ;  that  he  kept  on  down  to  Monroe 
street  and  across  it ;  then  he  went  across  where  the  boys  were  shot ; 
saw  the  man,  the  drum  man,  run  across  Monroe  street,  putting 
omething  in  his  pocket.  The  prisoner  then  having  been  ordered 
to  stand  up,  the  witness  said  the  man  was  about  his  size  and  build. 
Chief  of  Police  Swiggett  being  recalled  by  the  State,  repeated 
the  identification  of  the  prisoner  by  Maloney  as  the  man  who  shot 
Wright  and  himself,  and  that  he  did  this  positively.  ^ 

William  Richardson  being  sworn  for  the  State,  stated  that  he 
was  with  the  fife  and  drum  corps  that  night,  and  then  pointed  out 
two  men,  who,  with  the  prisoner,  were  the  kettle  drummers ;  that 
he,  himself,  was  at  the  right  of  the  line — and  the  kettle  drummers 
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the  last  in  it ;  that  at  Fourth  aud  Monroe  they  broke  and  ran  ;  that 
he  ran  up  Monroe  tc  aix)ut  Tenth,  and  then  went  down  to  Dela- 
ware Avenue ;  and  that  he  saw  Henry  Laws  at  Fourth  and  Monroe 
and  that  they  went  side  by  side  to  the  Avenue ;  that  they  seperated 
at  Tenth  and  Market ;  that  he  had  his  drum  with  him ;  saw  no 
shot  fired,  but  heard  shooting  ;  that  Laws  and  he  were  at  the  head 
of  the  crowd,  running ;  that  the  only  person  he  saw  when  they  sep- 
erated, were  Laws  and  Williams;  that  the  only  time  he  saw  Wil- 
liams was  at  Fifth  street ;  he  was  turning  up  the  middle  of  Fifth 
street  when  we  got  there,  and  that  he  was  running ;  that  he  couldn't 
say  whether  he  was  behind  us  or  not ;  that  he  was  running  and  had 
turned  into  Fifth  street ;  he  was  turning  in  Fifth  street 

George  Bantum  was  a  kettle  drummer,  and  accounted  for  him- 
self from  the  time  the  corps  ran  up  from  Fourth  and  Monroe  until 
his  arrest ;  he  had  his  drum  with  him. 

Henry  Laws  gave  himself  up  at  the  Hall  about  2  o'clock  in 
the  morning;  he  was  with  Richardson,  he  said,  that  night. 

This  is  the  evidence  offered  to  identify  the  prisoner  with  the 
man  who  killed  Wright. 

The  first  witness  produced  by  the  defense  was  Lewis  Howes, 
but  his  evidence  related  to  the  occurance  at  Fourth  and  Monroe 
of  knocking  off  a  man's  hat  by  one  of  the  fife  and  drum  corps,  the 
shooting  there,  the  confusion  of  the  corps,  its  flight  up  the  street 
Ac.  Didn't  think  there  was  much  disorder  in  the  street  at  that 
time  (perhaps  the  time  of  the  firing  at  Fourth  and  Monroe)  ;  that 
when  they  passed  up  there  seemed  to  be  confusion ;  that  twenty- 
five  or  thirty  people,  or  more,  ran  after  them ;  that  he  saw  no  dis- 
order by  any  member  of  the  corps  before  that  shooting  or  after- 
wards. 

Grant  Bantum,  already  sworn  in  behalf  of  the  State,  traced  the 
movements  of  the  corps  on  its  progress  fi'om  Front  and  Monroe  till 
it  readied  Fourth  at  the  merry-go-round,  where  the  crowd  being 
great  it  was  obstructed,  but  the  crowd  divided  and  the  band  passed 
through  ;  soon  it  pressed  upon  the  corps,  and  stones  were  thrown  at 
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the  members  by  persons  in  the  street — ^boys  and  young  men — ^about 
iwenty-five  or  thirty  of  them;  that  the  line  of  the  corps  was 
broken,  some  going  into  Peregoy's  saloon  at  the  northwest  corner  of 
Fourth  and  Monroe ;  that  he  opened  the  door  and  called  them  out. 
(He  was  business  manager  of  the  corps).  Williams,  the  prisoner^ 
was  one  of  them.  He  told  them  to  come  on  ;  they  then  commenced 
to  go  up  Monroe  street;  that  he  turned  out  Fifth  to  Adams;  that 
when  he  turned  to  look  for  the  prisoner  he  was  going  towards  Fifth 
street  across  Monroe.  He  then  described  his  route  to  Eleventh 
between  French  and  Walnut,  where  he  says  he  met  the  prisoner; 
that  he  crossed  |the  street  from  North  to  South  to  him ;  that  he 
himself  had  not  stopped  after  he  left  Fifth  and  Monroe ;  that  when 
he  saw  the  prisoner  on  Eleventh  street  Nelson  Grovens  and  Arthur 
Wellswere  with  him.  Recurring  to  past  occurrances  he  said  they  were 
followed  to  Fifth  and  Monroe  (I  suppose  those  who  came  from  the 
salcon  upon  his  call) ;  that  the  crowd  were  pretty  close  ujwn  them 
when  they  turned ;  that  most  of  it  was  on  the  west  pavement ; 
that  up  to  the  time  they  separated  he  had  shown  no  pistol ;  that  he 
had  no  pistol  when  he  saw  him  on  Eleventh  street.  I  have  no  note 
that  he  said  what  time  it  was  when  he  met  Williams  on  Eleventh 
street. 

In  his  cross-examination  he  said  there  were  four  or  five  who 
came  out  from  the  saloon  ;  that  they  started  up  Monroe  street,  and 
broke  into  a  run  ;  that  when  he  saw  Williams  he  had  got  to  the 
curb  at  Fifth  and  Monroe,  and  was  running,  and  that  the  persons 
whom  he  saw  when  he  met  the  prisoner  on  Eleventh  street  were  all  of 
them  members  of  the  corps  but  Arthur  Walk. 

Arthur  Walls  was  next  sworn  for  the  defence.  He  was  not  a 
member  of  the  fife  and  drum  corps,  but  at  the  time  it  reached  the 
merry-go-round  at  the  southwest  corner  of  Fourth  and  Monroe  he 
was  with  it,  and  marching  with  the  prisoner,  and  was  hit  on  the 
right  arm  by  a  stone ;  that  the  prisoner  was  the  last  man  in  the  line^ 
and  was  next  to  the  houses ;  that  the  stoning  party  was  in  the  street 
— quite  a  number  of  them-^-near  as  he  could  say  about  a  hundred 
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of  the  stoners ;  that  when  the  two  shots  were  fired  at  Fourth  and 
Monroe,  he  was  running  in  the  middle  of  the  square  between 
Fourth  and  Fifth  ;  had  started  at  the  merry-go-round ;  that  he  ran 
up  the  pavement  to  Fifth  on  the  west  side;  at  Fifth  he  crossed  to 
the  east  side,  and  came  up  to  Market  street ;  that  he  saw  the  pris- 
oner at  Fifth  and  Madison,  having  turned  around  when  he  got  there, 
and  saw  him  coming  up  from  behind  as  trom  Fifth  and  Monroe ; 
that  he  passed  on  up  two  or  three  squares  this  side  of  Monroe;  that 
they  then  came  together  to  Fifth  and  French.  He  then  gives  an 
account  of  their  further  progress  to  Ninth  and  French,  where  they 
met  Nelson  Governs ;  then  they  all  went  to  Eleventh,  then  down 
to  Heald  street,  where  he  separated  from  the  others,  &c. 

Walter  Grace  being  sworn,  said  he  was  the  drum  major  of  the 
corps,  and  was  with  it  at  the  merry-go-round ;  that  throwing 
stones  caused  the  band  to  quit  playing;  he  had  heard  the  stones 
against  the  houses  before  he  got  to  the  merry-go-round;  when 
there  he  saw  something  like  a  pipe,  or  coffee  pot  and  then  ran ; 
was  about  half  way  above  Fourth  at  that  time ;  that  was  where  he 
started  to  run ;  that  he  ran  up  Monroe  to  Seventh  on  the  west  side; 
heard  shots  when  he  was  between  Sixth  and  Seventh,  that  seemed 
to  be  back  of  Fourth ;  that  when  he  ran  up  the  street,  two  white 
men  followed  him  crying  catch  the  son -of-a- bitch,  and  repeating 
it ;  that  when  he  started  to  run,  there  were  four  or  five  hundred 
people  at  Fourth  and  Monroe.  Next  saw  any  member  of  the  corps 
at  Eleventh  street  bridge ;  and  that  he  stopped  running  at  Seventh 
and  Monroe. 

William  Richardson  testified  to  what  had  occurred  in  the  way 
of  throwing  stones,  at  Fourth  and  Jackson ;  that  he  was  one  of 
the  party  in  Per^oy's  saloon  when  they  were  called  out  by  Ban- 
tum;  that  Bantum  said,  all  of  our  boys  come  out  of  here;  that  at 
Fifth  and  Monroe  be  saw  the  prisoner ;  that  he,  the  witness,  was 
going  right  up,  and  saw  him  right  across  the  street — seemed  to  be 
going  to  strike  Fifth ;  saw  him  turn  into  the  street,  and  knows  it 
was  he ;  and  that  he  did'nt  see  him  again  that  night. 
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John  Banks  was  a  fifer  in  the  corps ;  was  with  them  at  the 
merry-go-round;  remembers  the  throwing  of  the  stones;  when 
between  the  merry-go-round  and  Per^oy^s  saloon^  stones  struck  his 
fife  twice,  once  knocked  it  out  of  his  hand  :  he  then  ran  up  Mon- 
roe street  to  Eighth,  and  came  on  in  Eighth  street;  heard  the  fir- 
ing when  about  half  way  up  the  square.  Saw  no  member  of  the 
corps  till  he  got  to  Eleventh  street  bridge ;  knows  there  was  a 
sound  behind  him;  somebody  cried,  catch  him,  catch  him;  did'nt 
see  any  stones  thrown  about  Fourth  and  Monroe. 

George  W.  Walker,  being  sworn  for  the  defence,  said  he  was 
a  member  of  the  corps ;  that  when  they  got  to  Third  and  Monroe, 
there  were  white  boys  and  men  in  the  street  throwing  stones ;  that 
he  was  next  to  the  gutter — Richard  Golden  marching  alongside  of 
him ;  that  he  did'nt  see  anybody  hit  by  stones,  but  heard  them 
against  the  house ;  that  he  ran  up  Fourth  to  cross  just  above  the 
saloon.;  that  he  saw  the  prisoner  turning  into  Fifth  street,  he  hav- 
ing crossed  ahead  of  witness  to  the  right  hand  side  of  the  street ; 
that  he  saw  him  there ;  that  he  saw  him  afterwards  at  Eleventh 
and  Pine ;  and  that  he  heard  two  shots  at  Fourth  and  Monroe  after 
he  had  got  by  Peregoy's  saloon. 

Nelson  Govens,  a  small  boy  was  sworn.  He  was  a  fiter  in 
the  corps.  Did'nt  know  or  not  whether  he  saw  stones  thrown  at 
Third  and  Monroe ;  but  did,  opposite  the  merry-go-round ;  that  he 
ran  ;  that  he  was  then  at  Peregoy's  saloon  ;  that  he  ran  because  of 
the  stones;  that  he  ran  up  Monroe  nearly  to  Sixth,  when  a  man 
grabbed  him,  and  stooped  down  to  pick  up  a  stone ;  man  said  if 
you  don't  tell  me  who  fired  the  shot,  I'll  knock  your  head  off; 
then  a  man  came  through  the  crowd  and  said,  don't  hurt  him,  he's 
too  small;  he  did'nt  fire  the  shot;  that  he  then  ran  up  Monroe  as 
far  as  Ninth ;  that  he  heard  the  shots  at  Fourth,  and  also  at  Sixth; 
was  close  to  Seventh,  when  he  heard  the  last  shots;  that  the  crowd 
that  had  hold  of  him  came  on  up  the  street ;  that  he  went  straight 
out  Ninth  to  French  street,  where  he  met  Arthur  Walls  and  the 
prisoner.     Went  with  them  up  Eleventh  to  French. 
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Richard  Govens,  another  small  boy^  said  on  his  oath,  that  he 
was  going  up  Monroe  street,  when  the  first  two  shots  were  fired ; 

did'nt  think  he  had  got  to  Fifth  ;  that  he  ran,  and  the  first  member 
of  the  corps  he  saw  afterwards  was  the  prisoner  at  Eleventh ;  that 
he,  the  witness,  was  then  on  the  other  side  of  Waln«t. 

Mrs.  Ellen  Mounck  was  then  sworn,  and  said  that  she  was  in 
her  front  room  on  the  night  of  the  tragedy  at  the  corner  of  Sixth 
and  Monroe,  she  residing  at  526  of  the  latter  street ;  that  her  at- 
tention was  attracted  by  a  large  crowd  of  men  and  boys  coming  up 
the  street;  that  she  opened  the  window  and  saw  what  was  the 
matter;  heard  the  boys  holler — catch  him,  catch  him,  the  son-of-a- 
bitch.  Saw  the  crowd  over  the  party,  don't  know  who  it  was; 
they  seemed  to  catch  up  with  him ;  when  they  got  nearly  up  with 
him  he  turned  and  fired.     Saw  two  flashes,  heard  two  reports,  saw 

'  the  two  parties  fall.  I  thought  then  the  crowd  was  running  after 
some  one.  The  man  that  did  the  shooting  had  got  to  Sixth  street, 
and  seemed  to  be  going  up  it ;  the  crowd  was  all  around  him 
grabbing  at  him,  and  seemed  to  be  about  to  catch  him  when  he 
turned  and  fired ;  they  seemed  to  be  about  to  fight  and  quarrel ; 
that  the  man  who  shot  turned  around  and  faced  the  crowd  when  he 
fired;  crowd  was  just  right  at  the  corner,  just  at  the  new  house; 
that  she  could'nt  tell  whether  the  man  who  was  chased  did  the 
shooting.     She  saw  his  hand  raised. 

Upon  the  cross  examination  she  stated,  that  when  she  raised 
the  window  the  crowd  seemed  to  be  going  up  the  middle  of  Mon- 
roe street;  after  it  had  dispersed  saw  a  man  in  uniform;  that  she 
could'nt  see  from  the  distance  she  was  at,  whether  the  persons  shot 
were  men,  or  boys;  saw  the  crowd  with  their  hands  raised  up,  it 
appearing  to  her  as  if  they  were  going  to  have  a  r^ular  fight ; 
there  was  a  great  deal  of  noise  and  confusion  ;  saw  a  hand  raised 
to  fire;  can't  tell  whose  it  was;  couldn't  say  the  man  who  fired  the 
shot  was  the  man  they  were  after ;  didn't  see  him  till  just  as  he 
fired ;  couldn't  tell  whether  he  was  white  or  black ;  he  was  on  the 
pavement  when  he  fired.  As  soon  as  he  fired  she  went  in  the  hall 
and  locked  the  door. 
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Andrew  Winckleman,  was  next  sworn,  and  said  he  lived  at 
805  West  sixth,  the  third  house  from  Monroe  on  the  north  side  ; 
that  he  was  on  his  front  steps  at  the  time  of  the  affair,  and  that 
the  first  thinp:  that  attracted  his  attention  was  a  shot  fired,  bat  not 
at  Sixth  and  Monroe.  Before  that  he  heard  the  music  of  the  drum 
corps,  which  ceased  after  the  shot ;  then  heard  rushing  np  Monroe 
street  from  Fourth  or  Fifth  towards  Sixth.  Saw  the  crowd  on  the 
south-west  corner  of  Sixth  and  Monroe;  some  came  around  the 
corner  and  ran  up  Sixth  street  hill ;  it  continued  on  up  the  street  as 
if  flying  from  danger.  Before  that  the  shots  were  fired  at  Sixth 
and  Monroe,  a  few  feet  below  the  lamp  post ;  that  he  didn't  see 
the  man  who  shot ;  but  saw  the  flash,  and  heard  the  report ;  didn't 
see  whether  he  was  white  or  black ;  that  there  was  quite  a  crowd 
there;  that  the  flash  seemed  to  be  toward  him;  that  there  were 
about  twenty- five  people  in  the  crowd  from  what  he  saw;  he 
thought  the  majority  of  the  crowd  fled  up  Sixth  street  hill ;  saw 
young  men  with  band  suits  running  up  Sixth  street,  with  the 
crowd ;  while  he  was  at  his  house,  didn't  see  any  one  pass  by  the 
front  of  the  new  house,  and  go  around  the  corner ;  saw  part  of  the 
crowd  pass  at  Monroe  street,  some  in  band  uniform ;  one  had  a 
drum,  he  seemed  to  continue  on  up  Monroe ;  before  the  shooting 
heard  the  crowd  say,  shoot  the  son-of-a-bitch,  ciitch  the  son-of-a- 
bitch ;  he  then  went  down  to  the  corner,  but  not  in  time  to  see  the 
shooting. 

Wm.  A.  Cole  was  next  examined,  and  said  he  lived  on 
Sixth  the  second  house  from  Monroe,  that  at  the  time,  he  was  sit- 
ting on  his  front  stf'ps.  Heard  the  first  shots  down  Monroe  street : 
saw  a  crowd  coming  up  Monroe  street  whooping  and  hallooing  from 
toward  Fifth :  most  of  it  seemed  to  be  in  the  street ;  seemed  ap- 
parently to  be  in  pursuit  of  some  one,  whoops  and  halloos  :  that  he 
didn't  see  them  after  that :  that  the  crowd  seemed  to  stO}>  about  the 
corner,  as  though  they  had  something  surrounded :  shortly  after, 
he  supposed  ten  minutes,  saw  two  shots  fired :  didn't  see  the  man 
that  fired,  may  have  seen  him  afterwards  but  not  know  him.     Im- 
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mediately  after  the  shots,  saw  the  crowd  disperse  to  the  east  side  of 
Monroe.  Before  the  shot  fired  heard  some  one  say,  catch  him ; 
heard  some  one  say — ^there's  some  one  in  the  cellar.  Upon  his  cross 
examination  he  said  he  saw  the  flash  of  the  pistol,  and  immediately 
after  the  crowd  got  to  the  east  side  of  Monroe  street,  saw  a  man  cross 
over  Sixth  going  up  Monroe :  apparently  he  went  from  where  the 
shots  were  fired :  in  one  hand  he  had  a  kettle  drum,  but  didn't 
know  in  which  hand. 

Charles  E.  Evans,  swore  that  he  arrested  the  prisoner  between 
9  and  10  o'clock  the  night  of  the  shooting,  on  Fourteenth  street 
between  Heald  and  Claymont  streets :  that  Bantum  and  Cooper 
were  present  and  arrested  also :  that  the  prisoner  himself  showed 
no  disposition  to  resist :  that  about  five  minutes  before  he  saw  him 
going  from  Eleventh  and  Church  over  Eleventh  street  bridge. 

The  defence  here  closed  and  State  produced  Chief  of  Police 
Swiggett,  in  regard  to  the  testimony  produced  by  the  defence  that 
the  prisoner  left  Monroe  street  at  Fifth  street,  and  went  with  the 
witnesses  out  that  street  across  the  city  to  the  place  of  his  arrest — 
that  the  prisoner  admitted  to  him  at  the  City  Hall  that  he  left 
Monroe  at  Eighth  street. 

I  have  now,  gentlemen,  at  great  length  rehearsed  before  you 
the  prominent  facts,  and  all  that  seemed  to  me  important,  testified 
to  on  both  sides — using,  so  far  as  my  notes  taken  at  the  time  the 
witnesses  were  examined  enabled  me  to  do  so,  their  language  on 
both  sides;  and  it  is  for  you  to  examine  and  weigh  it  in  your 
minds,  with  prudent,  caution  and  scrunity,  to  enable  yourselves  to 
intelligently  and  satisfactorily  decide  this  case.  I  forbear  to  com- 
ment upon  that  testimony ;  but  prefer  to  leave  it  to  be  judged  of 
entirely  by  your  own  minds  rather  than  by  any  word  of  mine  from 
which  a  conclusion  might  be  drawn  favorable  or  unfavorable  to  the 
State  or  to  the  prisoner. 

Bearing  in  mind  gentlemen  the  humane  as  well  as  sensible  rule 
which  you  have  already  heard  from  the  prisoner's  counsel  and 
which  I  now  repeat — that  every  man  is  presumed  to  be  innocent  of 
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crime  until  he  is  proved,  by  satisfactory  proof,  to  be  guilty ;  if  yoa 
believe  by  that  before  you  in  this  case,  beyond  a  reasonable  doubt^ 
that  the  prisoner  is  the  man  who  killed  the  boy  Wright  on  the  13tb 
of  June  last,  you  must  then  decide,  according  to  the  nature  of  the 
instructions  the  Court  has  been  asked  to  give  you,  whether  he  was 
acting  in  defence  of  his  own  person  when  he  did  so  If  you  find 
that  he  was,  he  is  guilty  of  no  crime  and  is  entitled  to  acquittal  at 
your  hands.  If  you  do  not  think  he  was  so  acting,  then  he  is 
criminally  guilty  of  one  of  three  crimes,  depending  upon  (he  nature 
of  the  evidence  against  and  for  him — murder  of  the  first  d^ree^ 
murder  of  the  second  degree  or  manslaughter.  In  order  that  you 
may  be  able  to  intelligently  decide  which,  in  case  you  think  there 
is  guilt,  I  must  tell  you  what  those  crimes  are ;  and  as  the  State  has 
charged  the  prisoner,  by  the  indictment  with  the  highest  of  them'^ 
murder  in  the  first  degree,  it  is  proper  I  should  begin  with  that. 
Murder  of  the  first  degree,  briefly,  is  where  one  man  intentionally 
kills  another  with  malice  preconceived.  Malice  is  wickedness; 
therefore  where  a  man  slays  another  from  a  wicked  motive,  existing 
though  but  a  moment  before  the  act  is  done,  it  is  murder  of  the 
first  degree ;  because  it  is  what  the  law  denominates  a  predetermined, 
malicious  homicide.  Where  the  circumstances  of  the  killing  are 
such  as  to  show  the  preconceived  intent  to  do  it,  as  by  the  deliber- 
ate use,  for  example,  of  a  deadly  weapon,  there  is  what  the  law 
calls  express  malice,  and  the  crime,  is  as  I  have  said,  murder  in 
the  first  degree.  Where,  however,  the  circumstances  of  the  case  are 
such  that  a  preconceived,  deliberate  intention  to  kill  is  not  proved, 
and  yet  the  death  has  been  caused  by  the  deliberate,  cruel 
act  of  the  accused,  of  such  a  nature  that  no  other  inference  can 
arise  than  that  it  was  with  wickedness,  it  is  alike  malicious  and 
murderous,  though  by  our  statute  it  is  murder  of  the  second  de- 
gree, and  not  of  the  first.  In  the  latter  case,  the  malice  is  an  in- 
ference of  the  law  from  the  facts  found  by  the  jury ;  in  the  former 
the  malice  is  express  by  the  proof  of  actual  design.  No  killing 
can  be  murder  of  the  first  degree  unless  it  be  shown  to  be  de- 
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signedly  done,  from  a  wicked  heart,  and  deliberation.  Anytime  i& 
long  enough  for  deliberation,  if  a  wicked  act  result  from  it,  though 
there  may  have  been  no  malice  before.  Where  there  is  no  malice 
in  the  act  of  killing,  either  express  or  implied,  but  the  homicide  is 
upon  a  sudden  heat  or  transport  of  passion,  caused  by  some  offence 
of  a  character  that  it  is  beyond  human  nature  to  bear,  the  law,  out 
of  tender  regard  for  the  feelings  of  men,  adjudge  the  crime  to  be 
manslaughter  only  ;  but  does  not  excuse  it  by  any  means,  awarding 
to  it  adequate  punishment.  Killing  a  man  in  self  defence  is  no  crime 
in  law ;  but  before  the  plea  can  avail,  it  must  appear  tbiat  the  slayer 
was  hard  pressed  by  his  adversary,  and  had  no  other  means  of  sav- 
ing his  own  life,  or  protecting  himself  against  great  bodily  harm. 
But  the  burden  of  proof  is  on  him  to  show  that ;  for  every  killing 
with  a  deadly  weapon  is  presumed  in  law  to  be  malicious  and  mur- 
der, unless  the  contrary  is  shown  by  proof  on  behalf  of  the  slayer,  ^ 

I  think  nowj  gentleman,  I  have  said  enough  about  the  law  of 
homicide,  to  enable  you  to  decide  what  the  degree,  or  grade  of 
crime  is  of  which  the  prisoner  is  guilty,  if  the  evidence  requires 
you  to  find  he  is  guilty  of  any.  And  as  requested  by  his  counsel, 
I  say  to  you,  as  the  organ  of  the  Court,  that  if  you  think,  from  the 
proof,  that  he  fired  the  fatal  shot  under  such  circumstances  as  shown 
that  he  was  so  transported  by  adequate  provocation  as  to  have  lost 
control  of  his  passion  and  that  in  aiming  at  those  who  caused  the 
provocation,  he  unfortunately  killed  the  boy  Wright,  he  is  butguity 
of  manslaughter;  and  that  if  he  killed  him  by  accident  when  he  was 
in  the  just  defence  of  his  life  or  person  from  great  bodily  harm,  hav- 
ing no  other  means  of  doing  so  than  to  endeavor  to  kill  his  actual 
adversary,  he  is  guilty  of  no  crime — the  death  being  in  law  acci- 
dental— as  being  done  while  he  who  caused  it  was  in  the  lawful  act 
of  self-defence 

Finally — of  none  of  the  grades  of  homicide  I  have  explained 
to  you  can  the  prisoner  be  properly  convicted,  unless  after  fully 
considering  the  testimony  on  both  sides,  the  character  of  the  wit- 
nesses, their  likelihood  of  having  the  knowledge  they  swear  to,  and 
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the  proved  circumstances  which  make  for  or  against  guilt  or  inno- 
■oence,  your  minds  are  free  and  clear  of  all  reasonable  and  just 
doubt,  that  he  is  guilty  of  that  one.  The  presumption  of  innocence 
which  is  the  shield  with  which  the  law  protects  every  man,  must  be 
entirely  overcome  with  proof  altogether  satisfactory  to  the  jury, 
before  a  conviction  of  crime  can  properly  be  supported  in  any  case. 

On  motion  for  new  trial. 

CoMEQYS,  C.  J.,  delivered  the  opinion  of  the  Court : 
The  chief  ground  relied  upon  in  the  argument  upon  the 
rule  in  this  case  to  show  cause  why  the  verdict  should 
not  be  set  aside,  and  a  new  trial  granted  the  prisoner,  is  that 
William  C.  Lynam,  one  of  the  jurors  who  tried  the  indictment 
iigainst  the  prisoner,  was  a  relative  of  the  boy  Wright  who  was 
killed,  viz.,  a  second  cousin  by  blood.  According  to  the  statement 
of  the  prisoner's  counsel,  which  statement  was  accepted  by  the 
attorney  general  as  true,  neither  the  prisoner  nor  they  had  any 
knowledge  of  that  fact  until  after  the  verdict  was  rendered.  The 
other  grounds  are  the  usual  ones  in  motions  for  new  trial,  and  are 
not  relied  upon  by  them.  In  the  argument  presented  by  such 
counsel,  they  discussed  the  preliminary  question  of  the  power  of 
the  Court  to  grant  a  new  trial  in  a  capital  case,  as  well  as  the  prin- 
cipal one  aforesaid.  The  attorney  general  answered  the  prisoner's 
counsel  by  contending — First,  That  the  Court  of  Oyer  and  Ter- 
miner in  this  State  had  never  yet  granted  a  new  trial  in  a  capital 
ease,  an  J  that  to  do  so  would  be  repugnant  to  the  common  law  in 
the  case  of  felonious  crimes;  and  that,  with  respect  to  the  reason 
given  for  setting  aside  the  verdict  for  a  new  trial,  that  the  juror 
Lynam  was  related  by  consanguinity  to  the  alleged  victim  of  the 
prisoner, — that  is,  that  he,  the  deceased,  was  a  son  of  a  first  cousin 
of  the  juror, — the  common-law  rule  of  disqualification  of  a  juror 
on  the  ground  of  kinship  does  not  apply  to  a  relationship  between 
the  party  slain  and  a  juror,  but  only  to  a  juror  and  a  party  to  the 
trial ;  and  that  the  subject  of  a  homicide  is  not  a  party  to  the  in- 
dictment upon  which  a  prisoner  is  to  be  tried.    And^  seoondly^  that, 
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if  this  point  should  be  ruled  against  him,  still  the  objection  to  the 
juror  Lynam  should  not  now  be  entertained^  as  it  could  have  been 
developed  Before  the  trial  b^an,  if  the  prisoner's  counsel  had  made 
due  inquiry  to  ascertain  the  fact  whether  kinship  existed  or  not. 
In  the  remarks  made  by  the  learned  counsel  for  the  prisoner  who 
opened  the  debate  on  the  motion  he  stated  that  inquiry,  generally, 
with  respect  to  Mr.  Lynam's  suitableness  as  a  juror,  was  made  in 
due  time,  but  he  could  not  state  that  any  inquiry  as  to  relationship 
was  made.  Such  inquiry  as  was  made,  was  of  William  T.  Lynam, 
a  member  of  this  bar,  who  is  a  brother  of  the  juror  Lynam,  and 
conversant  with  the  law  on  the  subject  of  the  qualification  of  jurors. 
The  fact  that  he  did  not  mention  the  relationship  can  be  understood 
in  no  other  way  than  that  he  either  did  not  know  of  it  at  tHe  time, 
or  that  the  inqury  itself  did  not  recall  his  recollection  of  it,  which 
may  have  faded,  as  is  not  infrequently  the  case  where  the  place  in 
life  of  kindred  happens  to  be  dissimilar.  We  must  think  that  the 
inquiry  undertaken  by  the  counsel  for  the  prisoner  was  with  a  view 
of  finding  out,  if  it  might  be,  every  possible  ground  of  objection 
to  a  juror,  so  that  the  prisoner  might  be  prepared  to  challenge  him, 
if  exceptionable,  when  he  came  to  the  book. 

By  the  common  law  (and  we  have  no  statute  on  the  subject) 
any  one  related  by  blood  or  marriage,  as  remotely  as  the  ninth  de- 
gree even,  to  a  party  in  a  trial,  is  subject  to  challenge  propter  affec^ 
tam^ — that  is,  on  account  of  the  likelihood  or  suspicion  of  bias  or 
prejudice,— and  no  evidence  to  the  contrary  will  be  heard.  The 
fact  constitutes  disqualification.  It  is  evident,  therefore,  that  an 
impartial  trial,  in  contempletion  of  law  in  civil  cases,  cannot  be 
had  where  such  kinship  exists,  nor  by  the  constitution  in  criminal 
cases,  treating  the  victim  as  in  the  light  of  a  party. 

Although  it  is  true  that  there  is  no  reported  case  of  a  new 
trial  having  been  granted  in  this  State  in  a  capital  case,  yet  it  is 
none  the  less  true  that  motions  for  new  trials  in  such  cases  have 
been  made  from  time  to  time;  and,  so  far  as  there  is  any  evidence 
or  knowledge  upon  the  subject,  they  have  never  been  refused  on 
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the  groand  of  want  of  powgr  to  graat  them.  The  fact  that  such 
motions  were  allowed  to  be  made  at  all,  and  seriously  entertained, 
us  they  have  been,  affords  a  presumption,  which  would  seem  to  be 
altogether  suflScient,  that  the  court  believed  their  power  in  such 
cases  extendfidihat'&i^  It  is  not  the  practice  of  this  court,  or  of 
/'^  any  other  in  this  State,  to  entertain  a  proceeding  of  any  kind  which 
it  would  be  beyond  its  power  to  adjudicate  upon.  While  the  great 
body  of  the  English  common  law  is  in  force  here,  yet  it  is  because 
it,  and  such  statute  law  as  is  virtually  a  part  of  it,  are  suited  to 
our  condition  and  circumstances.  We  are  an  English-speaking 
people,  descendants,  for  by  far  the  most  part  of  us,  of  English  an- 
<jestry,  and  as  much  inheritors,  therefore,  of  the  grand  system  of 
law  by  which  they  were  governed,  as  are  the  subjects  of  Great  Brit- 
ain ;  but  we  are  not,  as  they,  bound  by  every  part  of  the  common 
law,  but,  as  has  been  said,  by  such  part  of  it  and  its  statutory 
affinities  as  concerns  our  condition  and  circumstances.  In  a  free 
government,  such  as  our  own,  and  that  of  the  mother  country  as 
well,  the  object  of  all  law,  common  or  statutory,  is  the  establish- 
ment and  enforcement  of  "justice," — that  comprehensive  term  in 
which  are  included  the  three  great  objects  for  which,  according  to 
our  declaration  of  independence,  governments  among  men  are  insti- 
tuted. Whatever  rule  of  the  unwritten  law,  therefore,  is  at  var- 
iance with  this  great  purpose  of  justice, — the  security  of  life,  lib- 
erty, and 'the  pursuit  of  happiness, — is  one  not  suited  to  our  condi- 
tion and  circumstances;  we  having  entered  upon  and  hitherto  pur- 
sued with  entire  satisfaction  and  success  a  career  of  government  for 
ourselves  which  admits  of  no  injustice  to  any  individual,  however 
circumstanced  or  humble  in  social  rank  he  may  be.  There  is,  it  is 
true,  in  England  no  new  trial  in  a  capital  felony  by  the  common 
law ;  but  there  is,  in  practice,  which  is  a  part  of  it,  a  remedy  for  a 
verdict  which  should  not  have  been  rendered, — a  respite  of  execu- 
tion upon  the  judgment  following  it  until  appeal  can  be  made, 
through  the  proper  channels,  to  the  sovereign,  for  pardon  or  com- 
mutation of  the  sentence.     This  appeal,  made  at  the  instance  of 
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the  court  in  which  the  prisoner  is  tried,  has  never  gone  unheeded^ 
and  never  will  be  unfavorably  recognized.  Whenever  the  tribunal 
which  receives  a  verdict  of  guilty  in  a  case  involving  life  suspends 
its  order  for  execution  on  the  ground  of  a  wrong  verdict  or  other- 
wise, relief  against  it  follows  as  a  matter  of  course.  It  is  part  of  the 
•common  law,  as  administered  in  England^  that  it  should  be  so. 
There  is  now,  in  England,  a  "  court  for  crown  cases  reserved,^*  as 
it  is  called,  which  entertains  cases  certified  to  it  by  the  trial  court, 
and  for  proper  cause  affirms  or  quashes  convictions. 

Our  ancestors  did  not  bring  with  them  here  the  practice  or 
feature  of  the  trial  of  capital  crimes  with  respect  to  applications 
for  pardons.  The  governors  of  the  states  have  the  power  of  pardon 
under  the  constitutions  of  their  several  communities.  They  may 
pardon  wherever  they  choose,  unless  restrained  therein ;  but  it  has 
never  been  supposed  that  they  would  feel  themselves  in  any  sense 
bound  to  yield  to  the  suggestions  of  the  judges  who  try  criminals, 
as  is  done  in  England.  This  being  the  case,  a  party  wrongfully 
convicted  on  any' account,  by  reason  of  anything  occurring  upon 
the  trial, — for  example,  the  wrongful  admission  or  rejection  of  tes- 
timony or  evidence  offered ;  the  allowance  or  disallowance  of  chal- 
lenge ;  refusal  to  charge  the  jury  upon  an  essential  point,  or  mis- 
direction in  a  charge,  etc., — would  be  entiaely  without  any  relief, 
so  far  as  we  have  any  practice  that  would  avail  him  like  that 
before  stated  prevailing  in  England,  unless  the  court  in  which  his 
trial  was  had  could,  upon  seasonable  application,  review  the  eviden- 
tial features  of  the  trial  and  its  own  rulings,  and  set  aside  a  ver- 
dict founded  upon  improper  evidence,  the  rejection  of  proper  proof; 
the  refusal  or  allowance  of  challenge,  false  or  mistaken  ruling,  and 
any  other  causes  that  would  avail  in  a  trial  between  party  and 
party  where  motion  for  a  new  trial  should  be  made.  To  turn  a 
deaf  ear  to  an  appeal  for  a  new  trial  in  a  capital  case,  on  grounds 
prima  fade  good  if  set  forth  in  an  application  in  a  civil  case, 
would  be  to  repudiate  justice,  not  only  as  the  object  and  purpose 
of  civil  government  for  which  chartered  guaranties  exist,  but  also 
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the  principle  of  right  itself,  which  has  higher  sanction  than  any 
constitution  of  statute  of  government.  It  .is  impossible  that  any- 
thing can  be  said  against  a  second  trial  of  a  man  convicted  of  a 
capital  felony,  where  it  is  evident  that,  as  such  applications  are  con- 
sidered in  civil  cases,  it  would  be  unjust  to  deny  it.  We  might, 
and  perhaps  should,  deny  an  application  like  this,  if  this  court  had 
always  refused  to  entertain  such  a  one  on  the  ground  of  want  of 
power ;  but  as  it  has  not  so  done,  so  far  as  we  are  informed,  at  any 
time  in  its  prior  history,  although  applications  such  as  here  have 
been  made,  we  must  conclue  that  the  reason  for  refusing  new  trials 
was  because  the  grounds  set  forth  in  the  application  were  not  suffi- 
cient to  justify  the  court  in  suspending  its  sentence.  It  cannot  be 
doubted  that  if  the  crown,  in  the  case  of  a  convict  like  this,  in 
England,  should  not  respond  to  the  recommendation  of  the  trial 
court  for  application  to  it  for  pardon,  the  active  spirit  of  enlight- 
ened justice  for  which  the  English  courts  have,  since  tyranny  ceased 
there,  been  particularly  distinguished,  would  compel  them  at  once 
to  get  rid  of  the  rule  against  new  trials ;  and  they  would  do  it 
with  the  same  ease  that  in  these  times  they  overrule  decisions  made 
long  before  and  acted  upon  afterwards,  on  the  ground  of  their  re- 
pugnance to  reason,  and  in  the  interest  of  right. 

Nor  do  we  think  a  prisoner  should  be  held  to  the  same  de- 
gree of  diligence  as  to  inquiry  with  respect  to  the  qualifications  of 
jurors  as  a  party  in  a  civil  cause,  for  the  plain  reason  that  his  life 
is  at  stake  upon  a  trial,  whereas  it  is  only  the  property  of  a  party 
in  a  civil  suit  that  is  aflPected  by  the  result.  And  another  reason 
why  a  new  trial  upon  the  chief  ground  should  be  granted  is  this : 
that,  the  prisoner  being  too  poor  to  employ  counsel,  the  court, 
under  authority  of  the  statute,  assigned  counsel  for  him,  to  whom 
the  conduct  of  his  defense  was  committed.  By  the  common  law 
prisoners  indicted  for  felonious  crimes  were  not  allowed  counsel 
before  juries,  but  only  before  the  court  on  questions  of  law,  the 
judge  taking  upon  himself  theoretically  the  management  of  his 
defense  in  court  during  the  progress  of  the  trial.     Here  the  court 
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have  power  to  asHign  oounsel  to  perform  the  service  they  would 
otherwise  feel  bound  to  take  upon  themselves.  He  is  thus  a  sort  of 
substitute  for  themselves,  and  his  omissions  should  be  viewed  by 
the  court,  in  the  exercise  of  its  discretion  in  granting  or  refusing 
new  trials,  more  favorably  than  if  he  had  been  employed  by  the 
prisoner  himself  for  his  defense.  ^ 

These  views  influence  us  to  regard  with  approval  the  motion 
in  this  case  for  a  new  trial  on  the  ground  of  the  relationship  of 
the  juror  Lynam  to  the  unfortunate  boy  slain.  And  we  have  no 
difficulty  whatever  in  deciding  for  a  new  trial,  in  the  face  of  the 
objection  of  the  attorney  general  that  exception  to  the  juror  is  not 
properly  entertainable  here,  on  account  of  the  relation  of  individ- 
ual party  and  party  existing  in  a  criminal  case  because  the  oppor- 
tunity offered  to  a  blood  kinsman  of  a  party  killed  by  another  un- 
lawfully (he  being  a  juror  upon  the  alleged  slayer's  trial)  to  be  re- 
venged for  the  crime  committed  upon  his  kinsman  would  be  a 
temptation  that  would  disqualify  most  men  to  view  the  evidence, 
pro  and  oon,  with  any  reasonable  degree  of  fairness  and  impartiality, 
and  might  constrain  him  to  find  a  verdict  of  guilty.  In  passing 
upon  such  a  question  as  this  the  person  slain  ought  to  be  treated  as 
a  party  to  the  proceeding.  Our  judgment  therefore  is  that  the  rule 
to  show  cause  be  made  absolute,  that  the  verdict  be  set  aside,  and  a 
new  trial  granted,  upon  the  ground  of  the  relationship  of  the  juror 
Lynam  to  Wright,  the  party  with  the  killing  of  whom  the  priso- 
ner is  charged  in  the  indictment. 
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The  State  t;.  Franklin  B.  Colton. 

Election  Officer  Befimng  a  Vote — NaturcUizotion  Paper» — 
Suffidenoy  of. 

Before  an  election  officer  can  be  convicted  of  wilfully  and  knowingly  refusing  to 
receive  the  vote  of  an  elector  it  must  be  proven  that  the  elector,  in  person, 
tendered  his  ballot  to  the  officer  and  at  the  same  time  produced  the  necessary 
evidence  of  his  qualifications  as  an  elector. 

A  judicial  officer  of  election  cannot  question  the  sufficiency  of  naturalization  papers  of 
an  elector,  properly  certified  and  sealed  by  the  clerk  of  the  court  issuing  the 
same. 

Where  an  officer,  judicial  or  otherwise  has  the  opportunity  to  ascertain  what,  under 
circumstances  arising  or  expected  to  arise,  is  his  duty,  and  neglects  to  do  so,  and 
chooses  to  act  without  such  knowledge,  he  takes  the  risk  of  acting  on  his  own 
responsibility  and  must  be  held  to  intend  the  consequence  of  such  action. 
{JVtw  Castle,  February,  i8gi.) 

Indictment  under  Sec.  9  of  Chap.  15  of  the  Rev.  Code,  for 
refusing  to  accept  a  legal  vote  at  the  Gen.  Election  held  on  the 
fourth  day  of  November,  1890,  at  the  12th  District  of  the  5th 
Ward  of  the  City  of  Wilmington  :  to  wit,  that  of  Louis  De  Step- 
anes,  an  Italian  by  birth. 

John  Biggs,  for  the  State. 

Benjamin  Nidds,  for  the  defendant. 
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CoMBGYs,  C.  J.,  charged  the  jury  as  follows : 
The  State,  in  proseci^tions  under  the  ninth  Sec.  of  Chap.  16 
of  the  Rev,  Code,  must  prove  to  the  satisfaction  of  the  jury : 

1st.  The  right  to  vote  of  the  alleged  voter :  in  this  case  that 
Stepaues  had  been  duly  naturalized,  his  residence  as  required  by  the 
Constitution,  and  his  payment  of  a  County  tax  assessed  at  least  six 
months  before  the  election  held  as  aforesaid. 

2d.  That  being  thus  qualified  he  offered  to  vote  at  said  elec- 
tion, and  that  his  vote  was  refused  by  the  defendant. 

With  respect  to  the  first  requirement,  it  may  be  said  to  be 
without  tlispute  that  De  Stepanes  had  a  valid  right  to  vote  at  that 
election  of  the  4th  of  November  last.     That  is  not  disputed. 

In  regard  to  the  second,  the  proof  produced  by  the  State, 
through  its  witnesses  examined  upon  that  point,  is  that  Stepanes 
did  offer  to  vote  by  handing  in  at  the  window,  as  other  voters  do 
on  similar  occasions,  his  ballot;  that  nt  the  same  time  he  handed  in 
his  tax  receipt,  and  that  the  certificate  of  his  naturalization,  by 
which  he  was  clothed  with  citizenship  in  the  Unitrd  States  and  this 
State,  was  presented  to  the  election  ofiBcers  at  the  same  time.  On 
the  other  hand  some  of  those  present,  like  the  other  witnesses  either 
as  officers  or  clerks  of  the  officers,  testified,  one  of  them  that  no 
offer  to  vote  was  in  fact  made  by  Stepanes,  and  the  others  that  they 
did  not  hear  or  see  any  such  offer  made.  This  creates  a  conflict  of 
testimony  upon  that  point,  and  it  must  be  clear  to  the  jury  that 
such  offer  was  in  fact  made,  otherwise  the  State  has  not  supported 
the  charge  in  the  indictment  of  the  refusal  by  the  defendant  of  the 
vote  of  Stepanes.  It  is  difficult  to  understand  why  the  election 
officers  should  have  considered  the  right  of  Stepaues,  unless  he  had 
attempted  to  assert  it,  by  offer  of  his  ballot.  But  the  question 
whether  he  did  offer  to  vote,  or  not,  is  fpr  the  jury  alone  and  not 
one  for  the  Court  to  pass  upon. 

Supposing  you  believe  from  the  testimony  that,  upon  the  occa- 
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sioQ  alleged  in  the  indictmeDt,  Stepanes  did  offer  to  vote,  and  that 
the  defendant  refused  to  receive  his  ballot,  and  upon  the  alleged 
ground  that  the  certificate  of  his  naturalization  which  he  produced 
to  the  officers,  as  part  of  the  evidence  of  his  right  to  vote,  was  in- 
valid, because  it  was  different  in  its  language  from  a  blank  form 
which  the  defendant  had  shown  at  any  earlier  stage  of  the  election 
and  then  exhibited  as  having  been  delivered  to  him  as  a  guide  in  de- 
termining upon  the  legality  of  naturalization  papers.  You  are  then 
to  determine  whether,  notwithstanding  such  alleged  excuse  on  his 
part  for  rejecting  the  vote,  he  is  answerable  for  willfully  and  know- 
ingly refusing  the  vote  of  Stepanes.  In  order  that  you  may  reach 
a  satisfactory  conclusion  on  this  point  (and  the  case  turns  upon  the 
motive  of  the  defendant)  it  is  proper  that  we  should  say  to  you 
what  the  law  generally  is,  in  cases  of  public  officers  whose  duties 
require  the  exercise  of  judgment,  and  not  simple  action  without 
discretion,  or  option. 

It  is  a  general  rule  of  law  that  judicial  officers  (which  may  be 
taken  to  include  all  who  have  power  to  judge  and  decide  before 
final  action)are  not  responsible  for  what  are  called  errors  of  judg- 
ment alone :  that  is,  they  are  not  held  to  infallible  judgment. 
When  they  act  honestly,  and  yet  erroneously  or  by  mistake,  they 
are  answerable  to  no  punishment,  nor  to  damages  in  a  civil  action 
by  a  party  aggrieved.  Whether  however,  their  action  is  from  mis- 
take or  error  of  judgment,  or  is  a  wilful  act,  that  is,  an  act  which 
they  know  to  be  wrong,  then  they  are  liable  and  must  answer  the 
consequences  of  their  misconduct.  "  What  is  then  the  proof  to  be, 
that  the  defendant,  in  a  prosecution  for  such  misconduct,  knows  he 
was  acting  wrong  ?  That  question  was  answered  by  this  Court  in 
the  case  of  the  State  against  Alexander  Porter,  4  Harr.,  557,  (cited 
here  by  the  defendant's  counsel)  tried  in  this  county  in  1845,  in 
which  the  jury  put  to  the  Court  a  question  which  called  for  an 
expression  upon  this  very  point.  The  Court  said :  "  What 
we    understand   the  jury   to   mean    by    positive    proof   of   cor- 
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ruptioD,  is  not  possible  in  a  direct  sense,  for  the  motives  of  a 
man's  oonduct,  and  the  impulses  of  his  heart,  caunot  be  the  sabject 
of  direct  positive  proof;  but  there  must  be  proof  so  clear,  or  posi- 
tive, as  to  produce  conviction,  of  acts,  or  declarations,  or  circum- 
stances, from  which  the  party  can,  and  indeed,  have  to,  draw  the 
inference  of  corruption.  It  is  difficult  to  define  corruption ;  but 
we  may  say,  that  it  is  the  wilfully  and  corruptly  doing  an  act,  or 
omitting  a  duty,  which  a  person  acting  in  a  public  capacity, 
kiunos  it  to  be  his  duty  to  do,  or  omit;  in  disregard  of  his  official 
duty,  and  the  obligations  of  his  oath. 

As  to  the  connection  of  other  persons  in  such  violations  of 
duty,  where  the  corruption  is  proved,  their  participation  can  be  no 
shelter  or  excuse  for  the  defendant ;  but  their  consent  to  the  act 
may  be  regarded  in  considering  the  probability  of  the  defendant's 
corruption." 

Additionally  we  may  state  to  you  that  if,  before  a  defendant 
charged  with  wilful  and  deliberate  violation  of  duty,  has  acted,  he 
has  had  produced  before  him  the  legal  documentary  proof  by  which 
he  is  required  to  act  in  making  his  decision,  and  yet  he  disregard 
that  proof  and  act  against  the  necessity  it  imposes  upon  him,  his 
course  will  be  entirely  without  justification,  or  excuse,  and  must 
therefore  be  taken  to  be  wilful,  and  with  knowledge.  Any  other 
estimate  of  his  behavior,  if  sanctioned  by  Courts  and  juries,  would 
place  it  absolutely  in  the  power  of  election  officers,  to  disfranchise, 
for  the  time  being,  voters  of  different  political  views  from  their 
own.  In  this  case,  the  defendant  had  before  him  the  legal  proof 
of  the  naturalization  of  Stepanes  in  the  form  used  by  the  District 
Court  of  this  District  in  cases  of  naturalization  of  foreigners,  with 
the  hand  of  the  Clerk  of  the  Court  signed  to  it,  and  the  seal  of 
the  Court  affixed.  This  was  the  legal  documentary  evidence  that 
Stepanes  had  a  right  to  vote,  if  he  possessed  the  qualifications,  re- 
quired by  our  Constitution  and  laws,  in  the  case  of  natural  born 
-citizens.  There  was  no  controversy  about  his  possessing  them, 
therefore  the  rejection  of  his  vote  must,  independent  of  the  proof. 
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be  put  upon  the  ground  alone  that  such  certificate  of  naturalization 
was  invalid.  Now,  as  it  has  not  been  claimed  during  the  trial  that 
it  is  in  any  respect  invalid,  the  question  comes  down  to  this :  had 
the  defendant  any  right  to  question  the  sufficiency  of  such  natural- 
ization paper — thus  authenticated  according  to  the  usuage  of  all 
Courts — whose  acts  are  authenticated  by  certificate  under  their  seals 
and  the  hands  of  their  clerks  ?  There  can  be  but  one  answer  to 
this — that  he  had  not.  If  not,  then  there  is  no  ground  for  the 
plea  of  error  of  judgment;  for  there  can  be  no  error  of  judgment, 
where  there  is  no  right  to  judge.  I  do  not  mean  that  in  no  case 
may  question  be  made  whether  naturalization  papers  entitle  a  party 
producing  them  to  vote  (because  election  officers  may  certainly  in- 
quire into  the  identity  of  the  party  having  them  with  him — with 
the  person  naturalized)  but  where  they  are  as  those  in  this  case 
were  properly  authenticated  by  the  seal  of  the  District  Court  of  the 
United  States  duly  affixed  by  the  Clerk  and  certified  to  under  his 
hand  their  validity  can  not  be  impeached  outside  of  that  Court ; 
and  no  man  or  tribunal  can  be  allowed  any  judgment  to  the  con- 
trary of  their  legality.  Such  being  the  law,  how  can  it  be  argued 
before  you  that  the  defendant  erred  in  judgment  of  the  validity  of 
Stepanes^  papers  ?  It  would  seem  as  if  the  only  ground  upon 
which  a  jury  could  reach  the  conclusion  of  want  of  knowledge  of 
duty  in  such  case  or  of  disregard  of  it,  would  be  gross  ignorance  in 
the  officer  or  such  stupidity  of  mind  as  would  disqualify  him  from 
comprehending  such  duty. 

But  the  plea  is  made  for  the  defendant,  that  he  was  misled  by 
the  blank  which  was  delivered  to  him  by  one  of  those  officious 
persons  who  obtained  it  from  the  office  of  the  District  Court,  and 
who  were  themselves,  it  is  most  likely,  quite  sharp  enough  to  know 
it  only  applied  to  one  class  of  cases  of  naturalization.  The  slightest 
comparison  of  that  form  with  the  certificate  of  Stepanes  would 
have  made  it  manifest  that  they  were  dissimilar,  and  that  the 
paper  in  possession  of  the  defendant  was  not,  in  any  respect,  authen- 
ticated.    Now  before  he  adopted  the  latter  as  his  guide  of  validity^ 
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his  obvious  duty  was  to  ascertain  that  it  was  genuine  and  was  a 
safe  guide  to  go  by.  This  he  did  not  do.  Now  where  an  officer, 
judicial  or  otherwise,  has  the  opportunity  to  ascertain  what,  under 
circumstances  arising  or  which  are  expected  to  arise,  is  his  duty, 
and  yet  neglected  to  avail  himself  of  it,  and  chooses  to  act  without 
such  knowledge,  he  takes  the  risk  of  acting  on  his  own  responsi- 
bility and  must  be  held  to  intend,  upon  a  well  known  legal  prin- 
ciple, the  consequence  of  such  action,  as  the  result  of  his  own  de- 
termination to  go  by  his  own  will.  No  other  conclusion  is  a  rational 
one,  unless  want  of  knowledga  of  right  and  wrong  be  shown  to  the 
jury  in  some  way.  While  it  is  not  exactly  true  to  say  that  every 
man  is  bound  to  know  what  the  law  is,  yet  it  is  true  that  ignorance 
of  the  law  will  excuse  no  rnan  as  a  plea;  and  it  is  also  true  as 
before  said,  that  in  the  case  of  one  performing  a  public  function  or 
duty  where  the  rights  of  others  depend  upon  the  legality  of  his 
acts,  he  is  bound  (if  ignorant  of  his  duty)  to  ascertain  before  he 
acts  what  it  is,  where  it  is  in  his  power  to  do  so,  or  abide  the  risk 
of  a  verdict  against  him  and  its  consequences  for  neglect  of  this 
duty.  For  wilful  neglect  of  a  duty,  is  equivalent  to  wilful  mis- 
conduct, and  ground  for  inference  of  unlawful  purpose. 

Having  thus  given  you  the  law  in  this  case  it  only  remains  to 
say  that  unless  you  are  satisfied  beyond  a  reasonable  doubt  from  the 
defendant's  conduct  and  the  other  circumstances  shown  in  the  proof 
(of  the  credibility  of  which  you  are  the  sole  judges)  that  the  de- 
fendant wilfully  and  knowingly  refused  to  receive  the  vote  of 
Stepanes,  you  should  acquit  him ;  otherwise  you  should  find  him 
guilty.  The  weight  to  be  given  to  the  testimony  of  the  witnesses 
is  for  you  alone  ;  and  the  case  is  delivered  to  you  to  be  dealt  with 
according  to  your  conscientious  convictions  after  having  weighed 
and  duly  considered  all  the  proof,  and  the  law  as  now  given  to 
you. 

V  rdi  ct,  disagreed. 
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The  State  v.  Edward  Clabk,  Mary  Clark,  Joseph  Clark, 
AND  William  J.  Gibbons. 

Oonspiraey — Proof — Husband  and  Wife. 

A  conspiracy  is  an  unlawful  combination  entered  into  by  two  or  more  persons  for  the 
purpose  of  doing  an  act  which  is  unlawful,  or  the  doing  of  a  lawful  act  by  un- 
lawful means. 

In  a  trial  upon  an  indictment  for  conspiracy  the  conspiracy  must  be  proven  as  any 
other  fact. 

When  the  fact  is  proven  that  a  conspiracy  exists,  the  declarations  of  all  the  parties  who 
were  concerned  in  that  conspiracy  is  evidence  against  the  whole,  though  they 
were  not  present. 

When  a  husband  and  wife  are  indicted  jointly  for  the  commission  of  a  crime,  tne  bur- 
den is  upon  the  defence  to  show  that  the  wife  acted  under  the  influence  of  her 
husband. 

Since  it  takes  two  or  more  to  form  a  conspiracy,  a  husband  and  wife  could  not  be  con- 
victed of  such  a  charge  (they  being  considered  one  in  law)  unless  joined  with 
others  in  the  indictment. 

A  party  becoming  a  co-conspirator  after  the  formation  of  the  conspiracy  is  as  guilty  as 
though  he  were  in  the  mcipient  stage  of  the  same. 

{^New  Castle f  December  18 y  i8gi. ) 

Indictment  for  conspiracy  to  burn  a  barn  located  near  the 
City  of  Wilmington  and  belonging  to  the  Messrs.  DuPont  The 
testimony  was  largely  that  of  detectives  and  was  very  sensational, 
disclosing  a  plot  among  the  conspirators  to  barn  the  barns  and  blow 
up  the  powder  manufactories  of  the  DuPont's  located  on  Brandy- 
wine  Creek,  in  the  vicinity  of  the  City  of  Wilmington. 

John  BiggSy  Attorney  General,  and  ThamfLB  Dama,  Deputy 
Attorney  General,  for  the  State. 

Aiistin  HarringUm  and    William,  8.  HiHea,  for  the  prisoners. 

CuiiLEN,  J,,  (charging  the  jury) : 

OenJtlemen  of  the  Jury :    The  case  you  are  empaneled  to  tiy 
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18  a  very  important  one^  and  a  grave  responsibility  rests  upon  joa 
in  order  that  the  public  interests  may  be  protected. 

The  indictment  here  is  one  for  what  is  called  conspiracy.  A 
conspiracy  is  an  unlawful  combination  entered  into  by  two  or  more 
persons  for  the  purpose  of  doing  an  act  which  is  unlawful,  or  the 
doing  of  a  lawful  act  by  unlawful  means. 

In  order  to  sustain  this  indictment  it  is  necessary  in  the  first 
place  to  show  that  there  was  an  nnlawful  combination  by,  and  on 
the  part  of  two  or  more  persons  to  do  an  act  which  is  wrongful- 
The  matter  which  is  presented  here  and  which  is  charged  in  the  in- 
dictment, is  that  the  defendants, — in  this  case,  Edward  Clark, 
Mary  Clark,  Joseph  Clark  and  William  J,  Gibbons, — unlawfully 
conspived  and  combined  together  (which  is  the  gist  of  this  action) 
to  burn  a  bam  belonging  to  the  Messrs.  DuPont.  Now  it  is  neces- 
sary for  the  State  to  clearly  prove  those  tacts  to  you  beyond  a  reason- 
able doubt. 

As  far  as  the  testimony  in  this  case  is  concerned,  I  may  say 
that  it  does  not  appear  to  be  conflicting,  but  it  is  more  a  matter  of  a 
continued  series  of  testimony  without  contradiction  ap  to  certain 
facts.  Those  facts,  therefore,  and  that  evidence  must  go  before  you 
for  your  decision  in  relation  thereto. 

According  to  the  evidence  here,  is  a  conspiracy  disclosed  ? — for 
the  fact  of  a  conspiracy  must  first  be  proven ;  and  in  order  to 
establish  the  same  it  is  necessary  to  show  it  as  any  other  fact.  It 
may  be  shown  directly — that  is,  by  positive  evidence  ;  or  it  may  be 
shown  by  the  declarations  of  the  parties  themselves,  or  by  the 
declarations  or  evidence  of  an  accomplice,  or  one  who  was  a  party 
to  the  conspiracy  ;  but  as  a  general  thing  offenses  of  this  nature  are 
necessarily  secret,  and  it  is  not  often  that  positive  testimony  can  be 
produced  in  order  to  establish  the  fact  of  a  conspiracy ;  and  the  law 
therefore  admits  what  is  called  circumstantial  evidence,  that  is, 
facts  and  circumstances  from  whjch  you  can  infer  certain  things; 
and  if  the  facts  that  are  brought,  out  as  connected  with  the  circum- 
stances established   the  fact  that   a  oonspiraqr   does   exist,   then 
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the  offense  becomes  complete,  when  you  are  shown  the  connection 
of  the  parties  with  it  who  are  charged  as  being  implicated. 

The  testimony  of  the  different  parties  as  to  this  matter,  prior 
to  the  formation  of  the  conspiracy,  is  admissible  in  evidence — 
not  as  charging  the  whole  conspirators  until  the  fact  has  been 
proven,  but  when  the  fact  is  proven  that  a  conspiracy  existed  then 
the  declarations  of  all  the  parties  who  were  concerned  in  that  con- 
spiracy is  evidence  against  the  whole,  though  they  were  not  present. 
But  otherwise  the  declaration  and  admissions  of  the  one  are  not  at 
all  to  implicate  or  in  anv  way  join  the  other  co-conspirators. 

In  the  decision  of  this  case  you  must  take  into  consideration 
the  whole  testimony  that  is  offered  here  going  to  show  that  there 
was  a  conspiracy  to  burn  this  barn. 

There  is  presented  to  you  a  letter,  which  speaks  for  itself* 
The  inferences  that  are  naturally  and  reasonably  to  be  drawn  from 
that  letter  you  must  draw.  Do  they  establish  the  fact  that  there 
was  a  conspiracy,  an  unlawful  combination  or  agreement  on 
the  part  of  the  prisoners  at  the  bar  in  this  case  to  do  an  unlawful 
act,  namely  the  burning  of  this  barn  ?  Has  that  testimony  been 
followed  up  by  the  testimony  on  the  part  of  the  State  as  to- 
the  declarations  as  to  what  is  termed  overt  acts  on  their  part,  which 
is  nothing  more  nor  less  than  certain  things  which  they  did  or  said 
going  to  carry  out  and  complete  this  conspiracy — not  in  the 
execution  of  the  conspiracy,  but  acts  and  sayings  which  go  to  com- 
plete it  and  to  make  perfect  that  conspiracy.  Are  the  declarations 
of  these  parties  offered  in  evidence  here  sufficient  in  your  minds  to 
establish  the  fact  that  a  conspiracy  really  existed  ? 

It  is  the  province  of  the  Court,  gentlemen,  if  the  fact  of 
a  conspiracy  is  not  proven,  to  stop  the  case;  for  you  cannot, 
of  course,  convict  parties  of  being  implicated  or  concerned  in  an 
unlawful  combination  when  such  is  not  proved ;  but  where  the  un- 
lawful combination  is  proved,  then  the  fact  comes  up  as  to  whether 
or  not  the  parties  charged  are  really  guilty  of  the  offense. 

You  have  other  testimony  in  relation  to  this  matter,  as  to  this 
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conspiracy,  and  it  is  for  you  to  say  whether  or  not  those  facts  are 
sufficient  in  your  minds  to  satisfy  you  that  there  was  a  conspiracy. 
The  Court  think  that  the  facts  are  sufficient  to  allow  this  case  to  go 
to  the  jury  to  determine  as  to  the  guilt  or  innocence  of  the 
defendants.  You  have  the  testimony  before  you  relative  to  the 
matter.  If  that  testimony  is  sufficient  to  satisfy  you  of  their  guilt 
— ^in  other  words,  that  they  did  combine  to  do  this  unlawful  act — 
then  you  should  undoubtedly  render  against  them  a  verdict  of 
guilty. 

I  would  say  to  you,  gentlemen,  in  relation  to  the  testimony  as 
to  the  admissions  and  declarations  on  the  part  of  these  defendants, 
none  of  these  are  proper  to  go  in  evidence  so  as  to  charge  the  co- 
conspirators who  were  not  present  at  the  time  of  these  declarations, 
and  had  nothing  to  do  with  them,  unless  you  are  satisfied  that  they 
were  all  together  concerned  in  it.  Have  you  testimony  sufficient  to 
warrant  you  in  believing  that  there  was  a  combination  of  this 
character,  or  is  there  testimony  sufficient  to  warrant  you  in  coming 
to  any  other  conclusion  in  relation  to  this  matter  ? 

We  have  been  asked  to  charge  you  here  that  inasmuch  as  a 
husband  and  wife  are  indicted  together  for  a  conspiracy,  the  wife 
cannot  be  convicted,  because  she  is  presumed  to  be  under  the  influ- 
ence of  the  husband.  We  know  of  no  principle  of  law  that  would 
justify  such  a  doctrine.  There  are  cases  in  which  the  wife  is  pre- 
sumed to  be  under  the  influence  of  her  husband.  There  have  been 
no  authorities  presented  to  us  to  show  the  ground  upon  which  the 
matter  has  been  referred  to  the  Court;  but  I  will  cite  you  to 
"  Wright  on  Oriminal  Oonspiraoiea  and  Agreements/'  page  127 
(from  which  he  read).  That  is  sustained  by  several  very  ancient 
authorities,  which,  so  far  as  I  know,  have  never  been  overruled — 
6  "  Espinasse,"  107 — It  must  be  so.  The  idea  that  where  a  man 
and  his  wife  are  indicted  jointly  for  an  offisnse — the  latter  cannot 
be  convicted,  with  no  proof  on  the  other  side  to  show  there  was  an 
influence  exerted  by  and  on  the  part  of  the  husband  as  compelling 
the  wife  to  enter  into  this  matter — is  a  strange  one.     You  must 
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have  the  proof.  If  there  was  an  influence  exerted  over  the  wife, 
that  should  have  been  brought  out ;  but  there  is  no  defence  on  that. 
A  husband  and  wife  may  together  commit  a  crime  as  well  as  either 
one  alone — they  may  combine  together  and  commit  a  murder;  if 
they  were  both  engaged  in  this  transaction,  though  the  law  r^ards 
them  as  one,  they  are  alike  guilty. 

It  is  true  that  if  those  two  alone  were  concerned  in  the  com- 
mission of  an  offense  of  this  kind,  then  you  could  not  convict,  be- 
cause it  takes  two  to  make  a  conspiracy — they  being  one  in  law ; 
but  it  would  be  sufficient  if  there  were  other  persons  joined 
in  it,  though  they  were  not  known ;  then  they  might  be  con- 
victed. 

We  have  been  asked  to  say  in  relation,  to  the  charge  against 
one  of  .these  parties — William  J.  Gibbons — that  there  is  not  suffi- 
cient proof  to  connect  him  with  these  conspirators — that  there  has 
been  no  proof  adduced  here  to  show  that  he  was  a  party  who  was 
in  the  organization  of  this  conspiracy.  That  is  a  matter  for  you  to 
consider,  as  to  whether  or  not  there  is  testimony  going  to  show  you 
that  this  party  was  implicated  in  this  conspiracy.  A  conspiracy 
may  be  formed  and  a  party  not  be  in  it  at  the  time  of  its  formation, 
but  afterwards  may  come  in  and  become  connected  with  the  con- 
spiracy ;  then,  in  that  case,  he  is  guilty,  as  he  would  also  be  if  he 
were  in  the  incipient  stage  of  the  same. 

Does  the  testimony  disclose  here  that  Mr.  Gibbons  was  in  the 
original  formation  of  this  conspiracy,  that  he  was  connected  with 
the  Olarkes  at  the  time,  or  if  not  that,  does  it  disclose  the  fact  that 
it  was  a  matter  which  was  brought  to  his  knowledge,  and  that  he 
acted  and  co-operated  with  these  persons  ?  We  cannot  close  our 
eyes  to  the  fact  that  there  was  a  conspiracy  and  that  some  unlawful 
acts  had  been  done,  and  that  a  wrong  had  been  committed  against 
the  public  interests. 

The  fact  as  to  whether  or  not  he  came  into  this  conspiracy 
after  its  inception,  or  at  the  time,  and  was  therefore  a  part  of  the 
conspiracy, — is  to  be  inferred  by  you,  but  your  inference  must  rest 
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upoD  proper  grounds.  Tou  must  be  satisfied  beyond  a  reasonable 
doubt.  If  the  declarations  made  by  the  mtnessee  implicating  Mr.. 
Oibbons  are  not  sufficient  to  satisfy  you  that  he  was  privy  to  this 
combination  and  that  he  was  interested  in  the  same,  then  under 
those  circumstances  you  should  acquit  him.  You  may  convict  all 
of  these  parties,  or  you  may  convict  a  part  and  find  guilty  the 
others.  That  is  a  matter  depending  entirely  upon  the  proof,  which 
you  are  to  decide. 

There  is  no  dispute  in  relation  to  the  law  applicable  to  this 
case. 

If  you  are  satisfied  from  the  evidence  that  these  defendants 
were  guilty  of  entering  into  an  unlawful  combination  to  burn  this 
barn  your  verdict  should  be  a  verdict  of  guilty ;  if,  however,  there 
is  a  reasonable  doubt,  such  as  not  to  satisfy  a  reasonable  mind  as  to 
their  guilt,  then  you  should  give  them  the  benefit  of  that  doubt 
and  acquit  them.  So  with  any  one  of  them,  if  you  find  that  the 
evidence  is  not  sufficient  to  satisfy  you  beyond  a  reasonable  doubt 
as  to  the  guilt  of  one  or  more  of  them,  then  you  should  find  a  ver- 
diet  of  not  guilty  as  to  that  one  or  two,  whatever  there  are. 

Verdict:     Guilty  as  to  all  the  defendants. 
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The  State  t?.  John  K.  Lodge. 

Abortion — Murder  of  Second  Degree — Dying  Dedarationa — 
Reputation. 

In  the  trial  of  homicidal  cases,  previous  statements  of  a  deceased  party  tending  to 
contradict  her  dying  declarations  are  admissible  in  evidence. 

The  State  cannot  introduce  evidence  as  to  the  accused's  general  reputation,  unless  the 
accused  first  puts  his  character  in  issue. 

Death  produced  by  the  procuring  or  attempt  to  prociure  the  miscarriage  of  a  pregnant 
woman,  unless  the  same  be  necessary  to  preserve  her  life,  is  murder  of  the 
second  degree.     The  assent  of  the  pregnant  woman  is  no  defence. 
{Sussex,  January  ^9,  iSgs.) 

Indictment  for  murder  of  the  second  degree  for  the  feloni- 
ous killing  of  Martha  I.  Evans,  a  white  married  woman,  in  Indian 
River  Hundred  in  said  Connty,  in  the  month  of  July,  1891. 

The  evidence  adduced  was  entirely  circumstantial,  and  tended 
to  show  that  deceased  came  to  her  death  by  reason  of  an  operation 
to  produce  abortion,  which  said  operation  the  State  contended  was 
performed  by  the  prisoner. 

John  BiggSy  Attorney  General,  and  7%omas  DaviSy  Deputy 
Attorney  General,  for  the  State. 

Alfred  JP.  Robinson,  and  Robert  C.  White,  for  the  prisoner. 
In  the  progress  of   the  trial,  Robinson,  for  the  defendant. 
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<!alled  Patience  Johnson  to  the  stand  and  asked  witness  the  follow- 
ing question : 

"  When  Mrs.  Evans  got  into  the  carriage  after  she  returned 
from  behind  the  house  on  that  Saturday  with  Mr.  Lodge,  and  you 
had  both  left,  did  she  say  to  you  that  all  Mr.  Lodge  did  was  to  give 
her  a  box  of  pills  ?" 

BiggSy  Attorney  General,  objected  to  the  question  on  the 
ground  that  it  was  hearsay  testimony  and  also  that  it  was  not  in  the 
nature  of  a  dying  declaration. 

Counsel  for  defendant  contended  that  if  the  deceased  were  pre- 
sent as  a  witness  for  the  State,  the  Attorney  General  would  not  deny 
that  he  could  cross-examine  her  as  to  these  statements.  He  argued 
that  it  had  been  ruled  in  the  courts  of  other  States  that  as  the 
prisoner  is  deprived  of  the  presence  of  the  witness  and  has  not  the 
opportunity  to  cross-examine,  some  ruling  is  made  in  favor  of  life 
and  liberty,  and  not  all  in  favor  of  the  State  and  the  presumption 
of  gilt.  That  dying  declarations  stand  on  the  same  footing  as  any 
other  testimony  and  are  not  to  be  taken  as  conclusive.  1  Houston  8 
Oriminal  Cases,  State  v,  Frcizer,  184 ;  1  Bishop  on  Criminal  Pro- 
-ceedure,  Section  1209.  (Which  cases  referred  to  admission  of  con- 
versations prior  to  dying  declarations,  contradicting  the  dying  de- 
clarations); 21  California  Reports,  371 — People  v.  Laiorence;  7 4th 
Georgia  Reports,  104 ;  23  Texas  Reports,  488. 

The  Attorney  General  replied  that  the  case  cited  in  1  Hous- 
ton's Criminal  Reports,  184,  did  not  apply  to  the  present  case ;  and 
that  there  had  never  been  to  his  knowledge  a  case  in  this  State  that 
had  gone  anywhere  near  as  far  as  what  was  proposed  by  Mr.  Rob- 
inson ;  that  he  would  admit  that  if  counsel  coujld  show  that  this 
witness  did  not  say  what  was  testified  here  she  did  say  as  a  dying 
declaration,  it  would  be  competent  testimony. 

CuLLEN,  J.:  Suppose  a  witness  is  called  to  the  stand  here  and 
'swears  to  a  certain  state  of  facts ;  could  you  contradict  that  witness 
by  proving  that  that  witness  had  made  declarations  to  the  contrary, 
unless  the  attention  of  the  witness  were  called  to  it  ? 
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Bobinaaiiy  for  the  defendant :     Very  clearly  not. 

CuLLEN,  J. :  I  call  your  attention  to  this  because  this  is  a 
very  important  matter.  In  this  case  the  dying  declarations  under 
the  law  are  presumed  to  be  under  the  sanctity  of  an  oath— -it  is 
equivalent  to  that.  If  you  can  admit  statements  prior  to  those 
without  an  opportunity  of  the  party's  attention  being  called  to  them, 
it  seems  to  me  that  it  makes  a  direct  innovation  of  our  practice. 

Grubb,  J. :  I  want  to  get  the  exact  bearings  of  the  question 
— I  am  not  expressing  an  opinion. 

Dying  declarations  are  admitted  in  homicide  cases,  because  the 
parties  are  apprehensive  of  impending  death^  and  there  is  the  pros- 
pect of  almost  immediate  dissolution,  on  the  ground  that  as  they 
are  about  to  enter  the  presence  of  their  Maker,  it  is  supposed  that 
they  will  not  dare  to  deceive  any  more  than  when  they  invoke  the 
attention  of  their  Creator  to  the  oath  when  made,  so  that  the  fiu;t 
of  their  coming  dissolution  is  considered  to  be  quite  as  binding  as 
the  taking  of  an  oath  in  its  obligation  upon  them.  The  objection 
made  %lways  is  that  the  accused  is  deprived  of  the  opportunity  of 
calling  the  attention  ot  the  person  who  supposed  himself  to  be 
about  to  die  to  certain  facts,  which,  if  brought  to  his  attention,  he 
might  modify  his  statement  or  make  none  at  all ;  that  there  is  no 
opportunity  to  test  his  judgment,  the  strength  of  his  recollection  or 
his  bias. 

But  the  law  says  that  it  insures  justice  in  the  greater  number 
of  cases  and  that  it  is  necessary  to  let  it  in,  although  it  does  deprive 
the  defendant  of  testing  the  memory  of  the  witness  and  his  truth- 
fulness by  cross-examination.  Then  it  is  as  though  it  says,  "  Very 
well,  if  you  are  deprived  of  that  opportunity  of  ascertaining  if  that 
witness  was  wrong  and  of  bringing  any  witness  to  contradict  him, 
when  we  let  in  the  dying  declarations,  without  an  oath, — you  ought 
to  have  the  right  to  put  in  testimony  of  previous  declarations,  with- 
out laying  the  ground."  In  other  words,  the  party  on  one  hand  • 
says,  "  If  you  let  in  the  dying  declarations,  I  ought  to  have  the 
right  to  contradict  them  (aside  from  the  rule  that  I  am  bound  to 
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lay  the  ground  for  a  contradiction)  by  proof  of  a  previous  conver- 
sation. And  so  the  two,  according  to  Judge  Field  and  these  other 
authorities^  seem  to  balance  each  other;  and  where  there,  is  a  balance 
the  law  leans  in  favor  of  human  life  or  personal  liberty.  That  is 
just  the  situation. 

Now  the  question  is,  where  there  is  a  loss  of  cross-examination 
on  the  side  of  the  defence  and  also  by  the  State^  in  that  you  have 
not  laid  the  gronnd^  whether  the  fisivor  of  the  law  should  not  be  on 
the  side  of  liberty  and  life,  and  should  let  in  the  previous  state- 
ments that  are  contradictory  of  the  statements  made  by  the  person 
who  supposed  she  was  dying.  Therefore,  as  dying  declarations  are 
admitted  on  the  ground  of  necessity,  ought  not  proof  of  contradic- 
tory or  inconsistent  statements  by  the  deceased  to  be  also  admitted 
on  the  same  ground  ? 

HouBTON,  J. :  In  order  to  get  on  with  the  trial  of  this  case, 
let  us  dispose  of  the  question  now  before  us.  Although  it  is  fair 
to  say  (that  counsel  and  the  jury  may  know)  that  the  Court  have 
some  doubt  on  this  question,  yet  the  inclination  of  the  mind  of  the 
majority  of  the  Court  is  that  the  testimony  may  be  contradicted  in 
the  mode  proposed,  and  that  therefore  the  question  is  admissible. 

Thereupon  the  testimony  offered  was  admitted  in  evidence. 

CuLLEN,  J.,  dissented. 

John  Manning  having  been  produced  and  sworn  on  the  part 
of  the  State,  the  Attorney  Greneral  interrogated  him  as  follows  : 

'^Did  you  ever  have  any  conversation  with  him  about  an 
operation  that  he  performed  on  any  one  to  produce  a  mis-carriage  ?" 

Mr.  Mobinson:  I  object  to  the  question.  You  can  never 
bring  the  reputation  of  a  prisoner  into  a  case  of  this  kind,  unless  he 
brills  it  in  himself. 

The  Attorney  General  contoaded  that  he  should  be  allowed  to 
show  that  the  witness  had  a  conversation  with  the  defendant  about 
the  bitter's  performing  this  kind  of  an  operati(»]  upon  some  one  else, 
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as  showing  that  he  was  engaged  in  this  business^  citing  in  support 
of  his  contention,  3  Greenleaf  on  Evidence,  Sec.  16,  American  and 
English  Encyclopedia  of  Law,  Vol.  1,  page  31. 

Mr.  Robinson,  in  reply,  cited  American  and  English  En- 
cyclopedia of  Law,  Vol.  1,  page  31,  and  argued  that  this  evidence 
must  be  brought  home  to  Mrs.  Evans  before  it  can  be  admissible. 

Grubb,  J.:  We  are  of  the  unanimous  opinion  that  this  testi- 
mony is  not  admissible.  This  subject  came  up  in  that  professional 
thief  case  (The  State  v.  Carter  et  al,,  Houston^s  Oriminal  Reports^ 
406).  There  such  testimony  was  held  to  be  inadmissible,  unless  the 
prisoner's  character  was  put  in.     We  therefore  rule  it  out. 

CuLLEN,  J.:  This  man  is  indicted  for  one  offense ;  I  don't 
care  what  his  past  character  is,  whether  a  murderer  or  not.  The 
matters  in  evidence  here  must  be  germane  to  the  issue.  You  pro- 
pose to  prove  past  character  or  his  reputation.  That  has  nothing  to 
do  with  the  guilt  or  innocence  of  the  person.  As  I  view  this  matter, 
the  question  here  is.  Is  this  man  guilty  under  the  Act  of  Assembly 
of  the  commission  of  this  offence  with  which  he  is  charged? 

Houston,  J.:  He  has  not  himself  put  his  character  in  issue 
nor  has  testimony  been  adduced  on  the  other  side  to  show  any- 
thing by  which  we  could  infer  that  his  intention  is  to,  put  his  char- 
acter in  issue,  and  therefore  I  do  not  think  this  evidence  is  admissi- 
ble. 

Gbubb,  J.,  charging  the  jury : 

Gentlemen  of  the  Jury :  I  will  preface  the  charge  of  the  Court 
to  you  by  saying  that  we  realize  the  great  service  which  you  are 
rendering  to  this  community  in  being  here,  as  you  have  been,  for 
the  past  three  days,  with  several  of  the  members  of  your  body 
suffering  from  great  illness ;  and  we  therefore  congratulate  you  that 
you  have  reached,  as  we  hope,  very  near  the  conclusion  of  your 
arduous  and  valuable  labors.  The  case  which  you  are  called  upon 
to  try  in  this  instance  is  no  ordinary  one ;  in  fact,  it  is  a  most  serious 
case,  in  its  own  circumstances,  as  well  as  in  its  importance  to 
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the  community.  This  case,  gentlenieD,  seems  to  be  aDprecedented 
iu  the  annals  of  .the  criminal  jarisprudence  of  this  State,  so  far  as 
as  I  know,  and,  so  far  as  I  have  been  able  to  learn  from  my 
associates;  for  even  our  venerable  brother.  Judge  Houston,  (who 
has  been  upon  the  bench  for  more  than  thirty-five  years  and  who 
has  lived  beyond  his  three-score  years  and  ten)does  not  remember  any 
instance  in  this  State  in  which  any  man  has  been  charged,  as  this 
man  is,  with  murder  of  the  second  degree  (or  perhaps  with  any 
other  crime)  for  the  commission  of  the  act  for  which  he  stands 
accused — so  that  this  is  to  all  intents  and  purposes  a  new  question, 
and  therefore  a  question  of  great  importance  to  this  community ; 
and  it  is  of  the  greatest  importance  that  you  should  give  it  your 
most  serious,  intelligent  and  conscientious  consideration,  before  you 
decide  it. 

Gentlemen,  you  will  remember  that  you  are  sworn  to  try  this 
case  and  to  render  a  verdict  according  to  the  evidence,  and  that  this 
means,  not  what  you  may  have  heard  outside  this  jury  box,  not 
what  may  be  the  sentiments  of  the  communities  from  which  you 
come,  respectively,  but  it  means  the  legal  evidence  that  this  Court 
has  decided  is  admissible  in  this  case  from  the  mouths  of  the  wit- 
nesses (and  from  them  only)  who  have  been  before  you,  and  that 
you  must  exclude  all  other  considerations,  all  other  impressions, 
and  be  governed  entirely  by  the  evidence  which  has  been  sub- 
mitted to  you  from  that  witness  stand  with  the  consent  of  the  Court 
after  opportunity  has  been  afforded  counsel  to  object  to  any  that  was 
unadmissible. 

John  K.  Lodge,  the  prisoner  at  the  bar,  stands  charged  in  this 
indictment  with  murder  of  the  second  degree  for  the  felonious  kill- 
ing of  Martha  I.  Evans  in  the  month  of  July,  1891,  at  Indiaq 
River  Hundred  within  this  County. 

As  the  prisoner  stands  charged  with  murder  of  the  second  de- 
gree, it  becomes  necessary  for  the  jury  to  be  sufficiently  informed  as 
to  the  distinctions  between  murder  and  the  inferior  grades  of  homi- 
i}ide  (or  man-slaying  and  also  woman-slaying),  and  particularly  as 
to  the  definition  and  nature  of  murder  of  the  second  degree. 
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Homicide  is  the  killing  of  any  human  creature,  and  is  of  three 
kinds :  Justifiable,  excusable  and  felonious.  The  taking  of  human 
life  is  held  to  be  justifiable  when  done  in  the  execution  of  public 
justice,  as  where  the  proper  public  officer  duly  executes  a  criminal 
tinder  lawful  sentence  of  death,  or  in  the  advancement  of  public 
justice,  when  a  public  officer  of  necessity  in  the  due  execution  of 
his  office  kills  a  person  who  assaults  and  resists  him  or  for  the  pre- 
vention of  any  atrocious  crime  attempted  to  be  committed  with 
force,  such  as  murder,  robbery,  house-breaking  in  the  night-time^ 
rape,  mayhem  or  any  other  act  of  felony  against  the  person.  Ex- 
cusable homicide  is  that  which  is  committed  either  by  misadven- 
ture, or  in  self-defence.  Homicide  by  misadventure  is  the  acciden- 
tal killing  of  another  where  the  slayer  is  doing  a  lawful  act-  un- 
accompanied by  any  criminally  careless  or  reckless  conduct.  In 
this  case  the  act  was  unlawful,  unless  done  to  preserve  the  life  of 
the  mother, — for,  unless  this  act  to  produce  a  miscarriage  was  ne- 
cessary to  preserve  tjie  life  of  Mrs.  Evans,  it  was  an  unlawful  act. 
Dr.  McCabe  from  that  witness  stand  said  to  you  that  the  miscar- 
riage in  this  instance  was  not  necessary  to  preserve  her  life.  If 
you  believe  him,  then  this  was  an  unlawful  act,  and  therefore,  it 
being  an  unlawful  act.  Lodge's  performing  it  was  no  excuse  for 
him  in  law,  and  therefore  this  is  not  a  case  of  excusable  homicide. 

Homicide  in  self-defence  is  another  form  of  excusable  homi- 
cide. It  is  not  pretended  that  Lodge  committed  this  act  in  self- 
defence,  therefore  it  is  unnecessary  for  me  to  say  anything  further 
iu  regard  to  what  is  homicide  in  self-defence,  because  the  facts  in 
this  case  will  not  warrant  you  in  finding  that  it  was  either  justifi- 
able or  excusable  homicide. 

The  question  then  is :  Was  it  felonious  homicide  ?  Now  felo- 
nious homicide  at  common  law  is  of  two  kinds ;  viz :  manslaughter 
and  murder,  the  difference  between  which  consists  principally  in 
this, — that  in  murder  there  is  the  ingredient  of  malice,  whilst  in 
manslaughter  there  is  none;  for  manslaughter,  when  voluntary, 
arises  from  sudden  heat  of  the  passions,  but  murder  from  the  wick- 
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edneas  and  malignity  of  the  heart :     Therefore  manslaughter  is  de- 
fined to  be  the  unlawful  killing  of  another  without  malice  either 
express  or  implied,  and  of  oourse  without  premeditation.     Man- 
slaughter is  either  voluntary  or  involuntary.      Voluntary  man- 
slaughter is  where  a  man  kills  another  in  the  heat  of  blood,  and 
this  usually  arises  from  fighting  or  from  provocation,  but  it  must  be 
shown  that  such  fighting  was  not  preconcerted,  for  in  the  case  of 
a  deliberate  fight,  such  as  a  duel,  the  slayers  and  his  seconds  are 
guilty  of  murder.     You  will  see  at  once  that  this  is  not  voluntary 
manslaughter,  because  this  act  was  not  committed  in  the  heat  of 
blood  at  the  time  by  the  prisoner,  nor  was  it  from  provocation. 
The  questioA  then  arises,  Was  it  involuntary  manslaughter?    (I 
refer  to  the  subject  of  manslaughter  because  the  counsel  for  the  de- 
fendant, Mr.  Robinson,  referred  to  that  subject  in  the  coursb  ot  his 
argument.)     Involuntary  manslaughter  is  where  one  in  doing  an 
unlawful  act,  not  felonious  nor  tending  to  great  bodily  harm/ or  in 
doing  a  lawful  act  without  proper  caution  or  requisite  skill,  unde- 
signedly kills  another.     Thus,  if  one  shooting  at  another's  poul- 
try, without  intent  to  steal  it,  accidentally  kills  a  man,  it  is  but 
manslaughter ;  but  if  the  shooting  be  with  intent  to  steal,  then 
such  act  being  felonious,  the  homicide  occasioned  thereby  is  murder. 
To  reduce  a  charge  of  murder  to  manslaughter  of  this  kind,  the 
evidence  would  be  directed  to  show  either  that  the  act  committed, 
or  attempted  to  be  done,  was  not  felonious,  nor  tending  to  great 
bodily  harm ;  or  that  it  was  not  only  lawful,  but  was  done  witli 
due  care  and  caution,  or  in  cases  of  science  with  requisite  skill.    I 
have  explained  to  you  what  involuntary  manslaughter  is ;  and  that 
it  may  be  committed  in  doing  an  unlawful  act  which  is  not  felo- 
nious.    But,  of  course,  if  this  act  by  virtue  of  what  we  call  com- 
mon law,  or  by  any  statute  of  this  State,  should  be  declared  felo- 
nious, and  you  should  find  the  prisoner  guilty  of  it  and  that  it 
caused  her  death,  then,  being  a  felonious  act,  it  would  be  murder 
of  the  second  degree,  at  least. 

Having  defined  what  involuntary  manslaughter  is,  we  come  to 
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murder.  Murder^  which  is  one  of  the  two  kinds  of  felonious 
homicide — manslaughter  being  the  other— is  when  a  person  of 
sound  memory  and  discretion  unlawfully  kills  any  reasonable  crea- 
ture in  being  under  the  peace  of  the  State  with  malice  aforethought 
either  express  or  implied.  The  chief  characteristic  of  this  crime^ 
distinguishing  it  from  manslaughter  and  every  other  kind  of  hom- 
icide^ and  therefore  indispensibly  necessary  to  be  proved,  is  malice 
prepense  or  aforethought.  This  term  malice  is  not  restricted  to  spite 
or  malevolence  towardsthe  deceased  in  particular,  but,  in  its  legal 
sense,  is  understood  to  mean  that  general  malignity  and  recklessness 
of  the  lives  and  personal  safety  of  others  which  proceed  from  a 
heart  void  of  a  just  sense  of  social  duty,  and  fatally  bent  on  mischief. 
Malice  is  implied  by  law  from  every  deliberate  cruel  act  committed 
by  one  ^rson  against  another,  no  matter  how  sudden  such  act  may 
be ;  for  the  law  considers  that  he  who  does  a  cruel  act  voluntarily 
does  it  maliciously.  And  whenever  the  fatal  act  from  which  death 
ensues  is  committed  deliberately,  or  without  adequate  provocation^ 
tlie  law  presumes  it  was  done  in  malice ;  and  it  is  incumbent  upon 
the  prisoner  to  show  from  evidence,  or  by  inference  from  the  cir- 
cumstances of  the  case,  that  the  offence  is  of  a  mitigated  character 
and  does  not  amount  to  murder.  Under  the  statute  law  of  this  State 
there  are  two  d^rees  of  murder ;  namely :  Murder  of  the  first 
and  murder  of  the  second  degree.  The  first  is  where  the  crime  is 
committed  with  express  malice  aforethought  or  in  prepetrating  or 
attempting  to 'perpetrate  any  crime  punishable  with  death  ;  and  the 
second  degree  is  where  the  crime  of  murder  is  committed  otherwise 
and  with  malice  aforethought  implied  by  law.  Express  malice  is 
proved  by  evidence  of  a  deliberately  formed  design  to  kill  another; 
and  such  design  may  be  shown  from  the  circumstances  attending 
the  hot,  such  as  the  deliberate  selection  and  use  of  a  deadly  weapon^ 
knowing  it  to  be  such ;  a  preconcerted  hostile  meeting  mutually 
agreed  on  or  notified  and  threatened  by  the  prisoner ;  privily  lying 
in  wait ;  a  previous  quarrel  or  grudge ;  antecedent  menaces ;  the 
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preparation  of  poison  or  other  means  of  doing  great  bodily  harm 
to  the  deceased^  or  the  like. 

Implied  malice  (which  is  alleged  under  this  indictment),  or 
constructive  malice,  is  an  inference  or  conclnsion  of  law  from  the 
facts  found  by  the  jury ;  and  among  these  the  actual  intention  of 
the  prisoner  becomes  an  important  and  material  fact ;  for  though  he 
may  not  have  intended  to  take  away  life  or  to  do  any  personal  harm, 
yet  he  may  have  been  engaged  in  the  perpetration  of  some  other  fe- 
lonious or  unlawful  act  from  which  the  law  raises  the  presumption 
of  malice.  It  is  the  difference  between  express  and  implied,  or 
constructive,  malice  aforethought  which  distinguishes  murder  of  the 
first  from  murder  of  the  second  d^ree,— except,  however,  that 
under  our  general  statute  murder  of  the  first  degree  may  be  com- 
mitted where  the  malicious  killing  is  done  in  perpetrating  or  at- 
tempting to  perpetrate  any  crime  punishable  with  death,  as  rape  or 
arson  is  in  this  State,  although  from  such  a  felonious  act  malice  is 
merely  implied  or  presumed  by  law.  Therefore  murder  of  the 
second  degree  is  held  to  be  proved  where  it  is  not  satisfactorily 
shown  by  the  evidence  submitted  to  the  jury  that  the  killing  was 
done  with  a  deliberately  formed  design  to  take  life,  or  in  perpetrat- 
ing or  attempting  to  perpetrate  any  crime  punishable  with  death, 
but  is  so  shown  that  it  was  done  suddenly,  without  justification  or 
excuse  and  without  any  provocation,  or  without  provocation  suffi- 
cient to  reduce  the  homicide  to  the  grade  of  manslaughter,  or  was 
done  in  perpetrating  or  attempting  to  perpetrate  a  felony  (not  capi- 
tally punishable)  or  any  unlawful  act  of  violence  from  which  the 
law  raises  the  presumption  of  malice. 

In  the  present  instance  the  prisoner  is  indicted,  not  for  murder 
of  the  first  degree,  but  of  the  second  degree  only.  The  charge  of 
murder  of  the  second  degree  in  this  indictment  is  founded  upon 
tne  allegation  that  the  killing  was  done  by  the  prisoner  while  he 
was  engaged  in  committing  or  attempting  to  commit  an  act — namely 
to  procure  a  miscarriage — which  is  dpclared  to  be  a  felony  by 
Chapter  226  of  Volume  17  of  the  Laws  of  Delaware.     Section 
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2  of  said  Chapter  226  provides,  That  every  person  who,  with  in- 
tent to  procure  the  miscarriage  of  any  pregnant  woman  supposed 
by  such  person  to  be  pregnant,  unless  the  same  be  necessary  to  pre- 
serve her  life,  shall  among  other  things  use  any  instrument  or  other 
means  whatsoever,  whether  said  miscarriage  shall  be  accomplished 
or  not,  shall  be  guilty  of  a  felony,  and  upon  conviction  thereof 
shall  be  fined  and  imprisoned  as  provided  in  said  Section.  This 
indictment  charged  that,  on  July  25,  1891,  the  prisoner  Lodge 
violated  said  statutory  provision  and  so  became  guilty  of  a  felony 
by  using  an  instrument  with  the  intent  to  procure  the  miscarriage 
of  Martha  I*  Evan&,  as  alleged  in  the^  indictment,  and  thereby 
caused  the  death  of  Mrs.  Evans  with  malice  aforethought  implied 
by  law,  and  is  therefore  guilty  of  murder  of  the  second  degree. 

It  becomes  necessary  for  you  to  determine  first  whether  the 
prisoner  has  violated  said  statutory  provision  as  charged,  and  second 
whether  in  so  doing  he  caused  the  death  of  Mrs.  Evans  in  the 
manner  as  alleged  in  this  indictment. 

Inasmuch  as  every  accused  person  is  presumed  to  be  innooent 
until  he  is  proven  guilty,  the  burden  is  upon  the  prosecution  to 
prove  by  competent  and  satisfactory  evidence  every  essential  ingred- 
ient of  the  crime  charged  in  this  indictment  and  that  the  prisoner 
is  guilty  thereof  beyond  a  reasonable  doubt.  Therefore,  before 
you  can  find  the  prisoner  guilty  in  manner  and  form  as  he  stands 
indicted,  the  following  essential  inquiries  must  be  affirmatively  de- 
termined beyond  a  reasonable  doubt : 

First,  Did  the  prisoner  Lodge  use  an  instrument  in  the 
manner  described  in  the  indictment;  Second,  Did  he  so  use  it  with 
the  intent  to  procure  the  miscarriage  of  Mrs.  Evans,  he  supposing 
her  to  be  then  and  there  pregnant,  and  when  the  same  was  not 
necessary  to  preserve  her  life ;  Third,  Did  she  die  on  or  about  July 
30,  1891,  and  was  her  death  caused  by  a  miscarriage  or  other  in- 
juries to  her  thereby  produced  by  Lodge ;  and  Fourth,  if  so,  is  he 
guilty  of  murder  of  the  second  degree? 
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For^  if  you  shall  find  from  the  evidence  that  Lodge  did  so  use 
the  iDstrument  aod  with  the  said  intent  to  procure  the  miiucarriage 
of  Mrs.  Evans  he  supposing  her  to  be  then  pr^nant  and  when  the 
same  was  not  necessary  to  preserye  her  life,  then  he  is  guilty  of  the 
felony  defimd  by  the  statute  we  have  referred  to,  whether  he  did 
or  not  thereby  produce  her  miscarriage  or  cause  her  death.  For  the 
Legislative  power  of  this  State  having  deemed  it  necessary  for  the 
protection  of  human  life  and  for  the  preservation  of  the  public 
safety  and  welfare,  as  we  must  presume,  has  set  the  seal  of  public 
<x>ndemnation  and  prohibition  upon  such  an  act  and  has  declared  it 
to  be  a  felony  when  committed.  And  if  you  shall  further  find  that 
Mrs.  Evans  came  to  her  death  on  or  about  July  30,  1891,  and  that 
her  death  was  caused  by  a  miscarriage  or  other  injuries  produced 
by  the  prisoner's  said  felonious  act,  as  alleged  in  this  indictment, 
then  he  will,  in  contemplation  of  law,  be  guilty  of  murder  of  the 
■second  degree,  and  it  will  be  your  im'perative  duty  in  accordance 
with  the  law  which  we  have  stated  for  your  guidance  so  to  find 
by  your  verdict.  For  we  have  already  explained  to  you  that  ac- 
•oording  to  the  law  as  it  has  been  declared  by  the  courts  of  this 
State,  if  one  person  whilst  he  is  engaged  in  committing  another 
felony  (not  capitally  punishable  here),  shall  kill  another  person,  he 
is  guilty  of  murder  of  the  second  degree,  whether  he  intended  to 
take  life  or  not ;  for  the  law  presumes  malice  in  such  a  case  and 
therefore  he  is  guilty  of  murder  of  the  second  degree.  And  where 
Buch  killing  ensues  from  the  felonious  act  of  performing  an  opera- 
tion with  intent  to  procure  miscarriage,  as  provided  by  our 
statute,  the  assent  of  the  pregnant  woman  whose  death  was  caused 
thereby  to  such  operation  is  no  defence,  in  law,  to  an  indictment 
against  the  person  performing  the  operation. 

That  Mrs.  Evans  tactual  ly  died  on  July  30,  1891,  is  proven 
by  both  her  physicians,  and  other  witnesses  who  have  appeared 
before  you.  That  her  death  was  caused  by  blood-poisoning,  result- 
ing from  a  miscarriage  or  other  injuries  caused  by  an  operation 
performed  upon  her  for  that  purpose  by  some  one,  is  also  testified 
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to  hy  the  several  physiciaDS  who  were  upon  the  witneas  stand* 
Some  of  these  physicians  also  testify  that  they  are  positive  an  in- 
strament  was  ased  for  the  purpose  of  procuring  a  miscarriage,  and 
that  they  found  two  or  three  wounds  within  Mrs.  Evans'  womb 
which  were  produced  by  a  blunt  instrument;  but  these  witnesses  da 
not  undertake  to  say  that  the  prisoner  Lodge  is  the^person  who  used 
the  instrument,  or  who  produced  the  miscarriage  and  the  injuries 
and  the  resulting  blood-poisoning  which  caused  her  death.  There- 
fore, although  you  should  believe  upon  the  testimony  of  said  wit- 
nesses that  Mrs.  Evans  actually  died  on  July  30, 1891,  and  that 
her  death  was  caused  by  a  miscarriage  and  injuries  resulting  in  said 
blood-poisoning  produced  by  an  operation  performed  upon  her  for 
that  purpose  by  some^rson,  yet  you  will  still  have  to  b^  satisfied 
beyond  a  reasonable  doubt,  from  all  the  evidence  on  both  sides  be- 
fore you,  whether  or  not  the  prisoner  is  the  person  who  performed 
that  operation  and  caused  the  miscarrii^  and  injuries  and  resulting 
blood-poisoning  which  occasioned  her  death. 

The  prosecution  charges  that  the  prisoner  Liodge  is  that  person, 
while  the  prisoner  denies  it  and  contends  that  the  miscarriage  and 
injuries  which  resulted  in  her  death  were  caused  by  Mrs.  Evans 
herself  by  the  use  ot  medicines  or  a  knitting  needle  or  other  means 
for  the  purpose  of  procuring  her  own  miscarriage. 

The  two  prominent  questions  in  this  case,  then,  are : 

Mratf  Is  the  prisoner  the  person  who  caused  said  miscarriage 
and  injuries  by  his  use  of  an  instrument,  as  alleged  in  the  indict- 
ment ?  And,  Second,  Did  he  use  said  instrument  with  the  intent 
to  procure  the  miscarriage  of  Mrs.  Evans  contrary  to  the  provisions 
of  the  statute  of  1883,  heretofore  referred  to  ?  In  order  to  prove 
to  your  satisfaction  that  the  prisoner  at  the  bar  is  the  person  who 
caused  said  miscarriage  and  injuries,  and  thereby  produced  her. death, 
the  State  has  offered  witnesses  to  prove  facts  and  circumstances  from 
which  you  may  infer  and  conclude  that  he  is  such  person,  as  well 
as  the  dying  declarations  of  Mrs.  Evans  herself,  stating  what  Fannie 
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Morris^  in  part,  and  Eliza  J.  Jones,  in  part,  have  testified  to  70U  as 
to  those  declarations.  Tou  will  recall  all  these  facts  and  also  the 
statements  made  as  dying  declarations,  and  consider  them  in  con- 
nection with  all  the  evidence  on  both  sides  in  the  case,  and  deter- 
mine whether  they  satisfy  you  beyond  a  reasonable  doubt  that  the 
prisoner  is  the  person  who  actually  caused  the  miscarriage  and  in- 
juries, which,  as  the  said  physicians  say,  produced  blood-poisoning 
which  caused  her  death.  If  you  shall  be  so  satisfied  that  the  pris- 
oner is  that  person,  then  you  are  to  further  determine  whether  said 
facts  and  dying  declarations,  viewed  in  connection  with  all  the 
other  evidence  in  the  case,  satisfy  you  beyond  a  reasonable  doubt 
whether  the  prisoner  used'^the  instrument  in  the  operation  which 
caused  the  miscarriage  and  injuries  and  death  of  Mrs.  Evans  (if 
you  shall  find  that  it  was  so  caused)  with  intent  to  procure  her  mis- 
carriage and  contrary  to  the  prftvisions  of  said  statute.  Now,  gen- 
tlemen of  the  jury,  as  you  cannot  look  into  the  mind  and  heart  of 
a  man  and  see  his  secret  intentions  and  motives,  you  must  look  to 
his  actions,  expressions  and  all  the  other  circnrastances  attending 
his  particular  act,  in  order  to  ascertain  what  was  his  actual  intent 
or  purpose  at  the  mom^t  of  its  commission.  In  order  to  show 
that  the  prisoner  committed  the  act  in  question  upon  Mrs.  Evans, 
the  Stat^has  sought  to  show  by  witnesses  who  have  testified  before 
you,  as  well  as  by  her  own  dying  declarations,  that  the  prisoner  had 
reason  to  know  that  she  was  then  pr^nant  and  that  he  performed 
the  operation  with  the  intent  to  procure  her  miscarriage  contrary  to 
the  said  statute,  and  therefore  feloniously  within  its  meaning  and 
purpose.  To  prove  this  intent  (as  well  as  other  requisites  of  this 
charge)  the  State  has  sought  to  show  by  said  witnesses  and  dying 
declarations  (to  which  witnesses  and  dying  declarations  you  will 
give  such  credit  and  weight  as,  in  view  of  all  the  evidence  before 
you,  you  shall  deem  proper) — ^The  State  has  soi^ht  to  show  there- 
by, I  say,  the  following  circumstances  (if  you  find  we  correctly 
state  them  to  you);  that  Mrs.  Evans  had  determined  to  destroy  by 
miscarriage  her  unborn  embryo  child ;  that  she  had  said  to  one  of 
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the  witnesses,  at  least,  on  Thursday,  Jaly  23,  that  she  had  tried 
medicines  for  that  purpose  and  also  a  knitting  needle,  but  that  these 
had  failed ;  that  she  sought  and  had  an  interview  with  the  prisoner 
in  Lewes  on  that  Thursday  ;  that  on  the  following  Saturday,  July 
26th,  she  met  Lodge  near  Truitt's  old  mill ;  that  Lodge  asked  Mrs. 
Evans  to  get  out  of  her  carriage,  which  she  did  ;  that  aflter  a  brief 
private  conversation  with  her  he  told  her  companion,  Patience 
Johnson,  to  drive  down  the  road  a  certain  distance  and  return  again 
to  Mrs.  Evans,  which  Patience  did  not  do,  but  remained  and  saw 
Lodge  take  Mrs.  Evans  behind  an  unoccupied  house  and  out  of  her 
sight ;  that  in  about  five  or  ten  minutes  Mrs.  Evans  and  Lodge  re- 
appeared and  Mrs.  Evans  came  to  her  carriage  where  she  picked  up 
her  purse  and  then  took  some  money  out  of  it  and  returned  to  where 
Lodge  was  standing ;  that  Mrs.  Evans  then  drove  Patience  John- 
son to  her  house  and  upon  leaving  her  there,  drove  on  towards  her 
own  home ;  that  on  the  next  night — Sunday — Mrs.  Evans  had  a 
miscarriage,  and  on  Monday  was  found  with  the  certain  evidence  of 
her  recent  miscarriage  apparent  to  Patience  Johnson,  who  saw  her 
that  morning  about  seven  o'clock,  and  by  her  physician.  Dr.  Frame, 
who  saw  her  the  same  day,  July  27,  about  half-past  two  in  the 
afternoon  ;  that  she  was  on  that  Monday  afternoon  suffering  from 
symptoms  of  blood-poisoning;  that,  according  to  Dr.  Frame  and 
Dr.  Layton,  who  were  her  physicians,  she  continued  to  grow  worse 
and  died  on  Thursday,  July  30 — five  days  after  leaving  Lodge— 
from  septic  fever  caused  by  blood-poisoning  resulting  from  her 
miscarriage  and  the  injuries  attending  it.  f 

Now,  gentlemen,  it  is  from  these  circumstances,  and  such  others 
as  you  may  recall,  that  the  prosecution  asks  you  to  infer  and  con- 
clude that  the  prisoner  both  performed  said  operation  with  an  in- 
strument— as  alleged  in  the  indictment — and  also  did  it  with  intent 
to  procure  the  miscarriage  of  Mrs.  Evans  in  violation  of  the 
statute,  and  that  thereby  he  caused  the  death  of  Mrs.  Evans  and  is 
therefore  guilty, — not  only  of  the  felony,  as  provided  in  the  statute, 
— but  also  of  murder  of  the  second  d^ree  under  the  law  of  this 
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State.  Whether  this  conclusion  is  warranted  by  th^  Evidence  is  for 
you,  and  not  this  Ck)urt,  to  decide,  after  you  have  carefully  and 
conscientiously  considered  all  the  evidence  on  both  sides. 

If  you  shall  be  satisfied  beyond  a  reasonable  doubt  that  it  was 
80  warranted,  then  it  will  be  your  duty  to  find  the  prisoner^uilty 
in  manner  and  form  as  he  stands  indicated — that  is,  of  murder  of 
the  second  degree. 

But  in  case  you  should  not  find  him  guilty  in  manner  and  form 
as  he  stands  indicted,  you  may  find  guilty  of  manslaughter,  if  you 
find  that  the  evidence  under  the  instructions  as  to  the  law  which 
we  have  given  you  shall  warrant  you  in  finding  such  a  verdict  > 
but  if  you  find  that  he  is  guilty  ot  neither  murder  of  the  second 
degree  nor  manslaughter,  you  cannot  find  him,  under  this  indict- 
ment, guilty  of  any  other  offence,  but  you  must  find  him  not  guilty,, 
and  render  a  verdict  accordingly  of  not  guilty.  But,  as"  we  have 
already  informed  you,  if  you  find  that  the  said  statute  against  pro- 
curing miscarriages  was  clearly  violated  by  the  prisoner,  and  that 
in  violating  it,  as  alleged  in,  the  indictment,  he  caused  Mrs.  Evans^ 
death,  then  he  cannot  be  found  guilty  of  manslaughter  in  this  in- 
stance, but  must  be  found  guilty  of  murder  of  the  second  degree  by 
your  verdict.  \ 

This,  gentlemen  of  the  jury,  so  far  as  we  comprehend  the 
case,  comprises  all  that  is  necessary  for  us  to  say  to  you.  We  there- 
fore leave  this  case  in  your  hands  to  render  such  verdict  as,  accord- 
ing to  your  oaths,  you  shall  find  warranted  by  the  evidence. 

Verdict:  "Guilty.'^ 
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The  State  v.  Martha  E.  Davis,  alias  "  Blizzabd/' 
CoTidruction  of  StatiUe — Prostitution. 

A  woman  who  keeps  in  her  house  a  female  child  under  the  age  of  fifteen  years  for 
pur[^ses  of  prostitution  is  guilty  under  Chapter  686,  Volume  1 8,  Laws  of  Dela- 
ware, entitled  "An  Act  for  the  better  protection  of  female  children. 
{New  Castle,  Afay,  i8g2.) 

Indicted  for  taking  and  using  a  female  child  under  fifteen 
years  of  age  for  the  purpose  of  sexual  intercourse. 

Branch  H.  Oiles,  for  the  State. 

OarpenteTy  for  defendant,  contended  that  the  indictment  was 
defective,  in  that  it  charged  Martha  E.  Davis,  a  woman,  with  tak- 
ing and  using  a  female  child  for  the  purpose  of  sexual  intercourse, 
whereas  none  but  a  male  could  be  guilty  of  vMng  a  female  for  said 
purpose. 

CuLLEN,  J.,  charging  the  jury : 

OenUemen  of  the  Jury:  This  is  an  indictment  against  Martha 
E.  Davis,  alias  Martha  E.  Blizzard,  for  a  violation  of  the  pro- 
visions of  a  statute  of  this  State  passed  the  29th  of  March,  1889, 
entitled  "  An  Act  for  the  Better  Protection  of  Female  Children  *' 
(Vol.  18,  p.  961,  Laws  of  Delaware.) 
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The  defendant  in  this  indictment  is  charged  in  the  first  count 
vr\tii  the  imng,  aoil  in  the  second  count  with  the  taking  a  child 
under  fifteen  years  of  age  and  using,  against  the  provisions  of  the 
statute,  for  the  purpose  of  sexual  intercourse.  We  have  been 
asked  to  charge  you  in  relation  to  the  provisions  as  contained  in 
this  Act  with  reference  to  the  indictment  itself  as  supporting  the 
allegations  upon  which  the  State  contends  for  a  conviction. 

It  is  contended  on  the  part  of  the  counsel  for  the  defence  that 
the  party  as  charged  in  this  indictment  is  not  liable  under  the  pro- 
visions of  this  statute.  It  therefore  becomes  necessary  for  us  to 
give  you  our  views  as  to  the  construction  to  be  put  upon  this  statute 
and  as  to  whether  the  allegations  in  this  indictment,  if  proved,  are 
sufficient  for  you  to  render  a  verdict  of  conviction,  under  this 
statute. 

This  statute,  you  will  observe,  contains  two  distinct  and  sepa- 
rate provisions :  the  first  provision  is, — "  Whoever  takes,  receives, 
employs,  harbors,  or  uses,  or  causes  or  procures  to  be  taken,  re- 
<5eived,  employed,  harbored  or  used  a  female  under  the  age  of  fifteen 
years  for  the  purpose  of  sexual  intercourse,"  etc.  And  the  second 
provision  is, — "  Or  whoever  being  proprietor  or  priprietress  of  any 
house  of  prostitution,  reputed  house  of  prostitution,  or  assignation, 
house  of  ill-fame,  or  assignation,  harbors  or  employs  any  female  in 
any  such  house,  under  the  age  of  fifteen  years,  under  any  pretext 
-whatever,  shall  be  deemed  guilty  of  a  misdemeanor,"  etc. 

This  indictment  is  framed  under  the  first  provision  of  this 
statute,  and  therefore  it  is  not  necessary  to  speak  with  regard  to  the 
second  provision  of  the  same,  as  it  has  no  reference  to  this  imme- 
diate indictment ;  for  the  defendant  must  be  convicted  of  the  vio- 
lation of  this  statute,  if  at  all,  under  the  first  provision ;  other- 
wise, she  must  be  acquitted. 

There  appears  never  to  have  been  any  construction  put  upon  this 
statute  by  the  courts  in  our  State.  It  is  contended  on  the  part  of 
the  defendant's  counsel  that  the  meaning  of  this  Act  is  that  a  party 
who  uses  a  child  under  fifteen  years  of  age,  in  order  to  be  found 
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guilty  under  the  provisions  of  the  statute,  must  use  it  for  his  own 
special  purpose  of  having  sexual  intercour.^  with  that  child,  and 
that  therefore  none  but  a  male  can  be  convicted  under  this  provision 
of  the  statute. 

Gentlemen,  the  Court  don't  think  so.  We  cannot  put  that 
construction  upon  this  statute,  and  it  never  was  intended  that  such 
a  construction  should  be  put  upon  it.  In  the  construction  of  a 
statute  you  may  look  not  only  to  what  is  called  the  preamble  (in 
this  there  is  no  preamble),  but  you  may  look  to  the  title  of  the  Act,, 
not  with  reference  to  its  immediate  constructioh,  but  as  showinj; 
what  was  the  object  of  the  Legislature  in  passing  it.  The  title,  aa 
we  have  seen,  is — "An  act  for  the  Better  Protection  of  Female 
Children .''  We  must  also  construe  an  Act  by  using  the  words  ac- 
cording to  the  general  usage.  If  it  is  a  penal  Act,  then  it  must  be 
construed  strictly  in  accordance  with  the  meaning.  And  if  the 
terms  are  ambiguous,  it  may  become  necessary  to  take  the  whole 
statute  together  for  ascertaining  the  true  meaning ;  but  where  the 
words  employed  are  words  relative  to  the  meaning  of  which  there 
can  be  no  doubt,  then  there  ceases  to,  be  any  trouble  in  interpreting 
a  statue. 

If  the  Act  stopped  where  it  says :  Uses  a  female  child  under 
fifteen  years  of  age,  for  the  purpose  of  sexual  intercourse" — in  the 
.first  pfirt  of  the  Act — ^then  it  would  adinit  of  the  construction  that 
whoever  did  this,  did  it  for  his  own  special  purpose  :  but  you  can- 
not strain  an  act  by  adding  to  those  words  "for  the  purpose  of,''  the 
words,  "his  own  particular  purpose."  The  Act  not  only  embracer 
that  particular  class,  but  "Whoever  causes  or  procures  to  be  taken^ 
received,  employed,  harbored  or  used" — implying  the  case  in  whidi 
the  party  does  not  take,  harbor  or  use  himself  or  herself,  but  that 
the  female  child  for  a  special  purpose  has  been  used,  received, 
employed  (not  by  the  immediate  party — under  the  construction)  for 
the  purpose  of  sexual  intercourse. 

What  is  the  general  construction  that  should  be  put  upon 
those  words  "For  the  purpose  of  sexual  intercourse  ?"     It  is  noth- 
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ing  more  Dor  less  than  for  the  purpose  of  prostitution.  Looking 
back  to  the  title  of  the  act,  we  find  that  it  has  reference  beyond  all 
question,  to  preventing  the  prostitution,  of  children,  using  the  words, 
''For  the  purpose  of  sexual  intercourse^' as  synonymous  and  equiva- 
lent with  the  words,  **for  the  purpose  of  prostitution-'' 

Much  stress  has  been  placed  here  by  the  counsel  for  the 
defence  upon  the  term,  "use."  "Whoever  shall  use  for  the  purpose 
of  sexual  intercourse."  as  confining  the  word  "use,"  so  that  it  can- 
not be  a  female,  and  that  it  can  only  be  the  party  who  immediately 
uses  the  child  for  that  purpose.  When  we  turn  to  the  definition  of 
the  word  "use"  we  find  it  is,  to  make  use  of;  to  convert  to  one's 
own  service ;  to  avail  one's  self  of ;  to  employ ;  to  put  to  a  jmrpose; 
as  to  use  a  plow,  to  use  a  chair,  to  use  a  book,  to  use 
time,  to  use  flour  for  food ;  to  accustom  ;  to  habituate,  etc.  We 
must  use  the  plain  terms  which  are  applicable  to  that  word.  It 
means  in  this  statute  that  where  a  party  shall  take  a  child  or  use  a 
child  for  the  purpose  of  sexual  intercourse.  It  does  not  have  refer- 
ence to  the  one  that  immediately  uses  her.  It  may  be  a  male,  or  it 
may  be  a  female.  In  the  first  case,  the  female,  as  a  matter  of 
course  could  not  be  convicted  as  far  as  a  male ;  but  where  a  female 
takes  a  child  and  uses  it  for  the  purpose  of  sexual  connection, 
(using  the  word  according  to  the  construction  the  CSourt  place  upon 
it)  she  would  be  guilty  of  this  offence. 

Then  again,  you  will  observe  that  the  statute  provides  that 
"whoever  takes,  receives,  employs,  harbors  or  uses ;"  if  the  evi- 
dence be  sufficient  to  prove  that  the  party  charged  was  guilty  under 
any  of  those  instances  of  taking,  harboring,  using,  employing,  etc., 
either  one  would  be  sufficient.  It  reduces  itself  down  to  this :  that 
this  indictment  is  sufficient  under  which  to  convict  the  party 
charged  with  this  offence,  if  the  proof  as  made  in  this  case  is  suf- 
ficient to  satisfy  you  that  thegirl  was  in  the  possession  of  thedefendant, 
and  that  she  was  under  fifteen  years  of  age.  If  the  child  was  under 
fifteen  years  of  age,  the  defendant  was  bound  to  know  it.  She  has 
no  right  to  prove  ignorance  of  that  fiaict     As  far  as  the  proof  is 
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coooerned  with  regard  to  that  matter,  if  not  admitted,  there  is  no 
contradiction  as  to  her  true  age.  It  is  true  there  is  some  proof  as 
to  what  sjie  said  in  relation  to  her  own  age — and  of  course  the  child 
knows  nothing  as  to  her  own  age — but  the  physician  testifies  in  this 
case  that  she  was  born  on  the  18th  day  of  August,  1879.  There- 
fore there  can  be  no  question  that  this  child  at  the  time  she  went 
into  that  house  wa^  under  fifteen  years  of  age.  In  order  to 
make  complete  this  oflFence,  the  gist  of  the  oflPence  is  in  the  using  of 
this  child  for  immoral  purposes,  in  other  words,  using  the  terms  of 
the  Act,  "For  sexual  intercouse,"  synonymous  with  immoral  pur- 
poses or  prostitution.  If,  then,  from  the  proof  you  are  satisfied — 
under  whatever  pretence  the  child  went  there,  whether  she  went 
there  herself,  whether  taken  there  for  any  purpose — that  after  she 
was  tliere,  this  defendant  converted  to  her  own  use  the  services  -of 
this  child  by  subjecting  her  and  keeping  her  for  the  purpose  of 
sexual  intercourse  (immoral  purposes  of  prostitution,  which  amount 
to  the  same  thing  according  to  the  construction  we  place  upon  this 
act),  then  under  those  circumstances,  your  verdict  should  be.  Guilty 
in  manner  and  form  as  she  stands  indicted. 

Having  stated  to  you  the  construction  of  this  statute,  we  would 
further  say  that  before  there  can  be  a  conviction,  the  facts  as  stated 
in  the  indictment,  according  to  the  law,  must  be  proved  to  your 
satisfaction  beyond  ao'easonable  doubt  As  far  as  the  testimony 
is  concerned,  it  is  not  the  province  of  the  Court  to  say  what  con- 
struction you  are  to  place  upon  that.  There  is  testimony  here 
which  is  conflicting ;  there  are  witnesses  who  testify  directly  con- 
trary the  one  to  the  other.  That  testimony  you  are  to  reconcile,  if 
you  can  ;  if  you  cannot  reconcile  this,  and  if  after  an  examination 
of  the  testimony  on  both  sides,  tliere  arises  in  your  minds  a  doubt 
of  such  a  nature  and  character  that  as  intelligent  men,  carefully 
considering  it,  you  cannot  safely  come  to  a  conclusion  as  to  whether 
or  not  the  party  charged  is  guilty  of  the  acts  which  have  been 
stated  here  in  this  case,  then  she  should  have  the  benefit  of  that 
doubt,  and  you  should  acquit  her. 
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Her  counsel  has  asked  us  to  charge  you  in  relation  to  this  mat- 
ter of  the  evidence  of  keeping  a  house  of  ill-fame.  We  say  to  you 
that  under  the  proof  a  party  may  be  convicted  of  this  oflFence,  if  he 
should  live  in  the  finest  palace  that  is  in  this  city, — provided  the 
child  was  under  fifteen  years  of  age  and  was  kept  there  in  the  house 
for  sexual  intercourse  by  any  body  whatever,  which  we  say  is 
nothing  more  nor  less  than  prostitution.  But  under  this  indictment 
the  proof  was  admitted,  not  as  being  necessary  to  make  complete 
the  offence  against  this  prisoner,  but  as  corroboration ;  that  is  the 
fact  this  party  lived  in  this  house,  which  was  a  noted  house  of  ill- 
fame,  strengthened  the  charge  made  against  her  of  using  this  child 
for  the  purpose  of  sexual  intercourse. 

The  testimony  rests  with  you  entirely.  You  will  consider  it 
in  all  its  bearings  and  render  your  verdict  accordingly.  If  you 
believe  that  this  party  is  guilty  as  indicted,  that  this  child  went  to 
this  house  and  that  the  defentant  induced  her  to  be  too  intimate 
with  men,  to  be  guilty  of  having  sexual  intercourse  with  certain  men, 
receiving  part  of  the  profits,  putting  it  in  her  own  pocket, — then 
under  the  provisions  of  this  Act,  the  Court  say  to  you  that  your 
verdict  should  be  one  of  guilty  in  manner  and  form  as  she  stands 
indicted,  because  it  was  using  a  female  child  under  fifteen  years  of 
age  for  sexual  intercourse,  or  prostitution.  If,  on  the  other  hand, 
you  believe  the  testimony  on  the  part  of  the  defendant  as  contra- 
dictory of  that  of  the  State,  and  it  renders  the  evidence  of  such  a 
nature  as  to  make  it  so  exceedingly  doubtful  and  uncertain  that  fair 
and  intelligent  men  cannot  come  to  a  fair  and  satisfactory  conclu- 
sion, then  'you  should  give  the  prisoner  the  benefit  of  that  doubt 
and  acquit  her. 

Virdict:  Guihy,  with  a  recommendation  to  the  mercy  of  the 
Court. 
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The  State  t^.  Daniel  Milleb  (alias  Daniel  Redden),  Geobgb 
Henry  Hutt,  Julia  Hutt  and  Jambb  Johnson. 

Murder — Evidence  of  Gfuilt — GonfessUyM — Aocomplioea — Ex- 
pert WUnesaes. 

Where  a  homicide  has  been  committed,  all  the  parties  who  were  aiding  and  assisting 
in  the  assault  are  equally  guilty  with  the  one  who  inflicted  the  &tal  wounds. 

Every  man  is  presumed  to  intend  the  ordinary  and  natural  consequences  of  his  own 
acts.  And  where  the  killing  is  shown,  unaccompanied  by  circumstances  of 
justification,  excuse  or  mitigation,  malice  is  presumed  and  the  offence  b  murder. 

A  jury  ou£^t  not  to  convict  of  murder  unless  the  dead  body  be  seen  and  identified, 
or  unless  the  circumstances  be  such  as  to  leave  no  reasonable  doubt  of  the  &ct 

As  this  court  has  heretofore  announced,  the  established  rule  on  the  subject  is  this : 
"Where  the  evidence  is  circumstantial,  the  jury  must  be  fiilly  satisfied,  not  only 
that  the  circumstances  proved  are  consistent  with  the  prisoner's  having  com* 
mitted  the  act  charged  as  constituting  the  crime,  but  they  must  also  be  likewise 
satisfied  that  the  facts  are  such  as  to  be  inconsistent  with  any  other  rational  con> 
elusion  than  that  the  prisoner  was  the  guilty  party. 

Whenever  the  guilt  of  the  prisoner  appears  to  the  jury  to  be  doubtful,  the  absence  of 
any  testimony  in  proof  of  a  motive  for  the  commission  of  the  crime  charged  is 
a  circumstance  which  the  jury  may  consider  in  favor  of  the  prisoner's  inno^ 
cence ;  but  where  the  proof  of  guilt  is  satisfactory  to  the.  jury  the  absence  of 
proof  of  motive  is  immaterial. 

Evidence  of  confessions  of  guilt  made  by  the  prisoner  must  be  received  with  great 
caution  by  the  jury,  and  may  be  accepted  or  rejected,  in  part  or  in  toio  by  the 
jury,  as  any  other  evidence. 

The  testimony  of  expert  witnesses  as  to  blood  stains  ascertained  by  chemical  or  micxo- 
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sco{»c  examination,  must  be  received  with  great  caution  in  homicidal  cases,  and 
valued  according  to  the  learning  and  skill  of  the  expert  and  the  nature  of  the' 
investigation,  and  be  received  or  rejected  as  any  other  testimony. 
The  testimony  of  detectives,  police  officers  and  relatives  of  accused  persons  should 
be  cautiously  scrutinized  and  carefully  viewed  in  connection  with  all  the  cir- 
cumstances proven. 

(^ew  Castle,  Mayjt,  iSg^A 

Indictment  for  murder  ot  the  first  d^ree,  for  the  felonious 
killing  of  one  Noah  Benson,  a  colored  man,  living  at  Delaware 
City  in  said  County,  whose  headless  body  was  taken  from  the  basin 
of  the  Delaware  and  Chesapeake  Canal  at  that  place  on  the  morn- 
ing of  December  26,  1891. 

The  fistcts  proved  at  the  trial  show  that  the  deceased  when  last 
seen  alive  was  in  the  company  of  the  defendants  on  the  evening  of 
Thanksgiving  Day,  1891,  going  in  the  direction  of  the  house  of 
George  Henry  Hutt  and  about  a  square  therefrom ;  that  one  of  .the 
defendants,  Daniel  Miller,  on  Friday  following  Thanksgiving  Day 
came  to  the  house  of  a  witness  wearing  a  thin  gauze  shirt,  and 
when  asked  why  he  was  so  dressed,  said :  *^  1  was  in  that  mob 
Thursday  night  and  they  cut  my  shirt,  and  it  was  so  bloody;  I 
pulled  it  off  and  threw  it  away."  When  asked  if  he  had  cut  any- 
body, Miller  made  no  reply ;  but  afterwards  asked  for  three  matches 
and  the  privilege  of  going  up  stairs.  When  this  was  refused,  "he 
commenced  walking  the  floor  and  cursing  and  his  talk  was  about 
'  cutting  the  damned  nigger  to  death.' ''  That  certain  bloody  linen 
was  found  in  the  house  of  George  Henry  Hutt,  in  said  town,  con- 
sisting of  a  pillow  case,  waistband  of  drawers,  etc.;  and  that  blood 
was  found  upon  the  shirt  of  the  defendant  Johnson  after  he  was 
arrested — all  of  which  blood  stains  after  being  subjected  to  micro- 
scopic examination  and  measurement  by  the  celebrated  expert  upon 
that  subject,  Dr.  Henry  F.  Formad  of  Philadelphia,  were  pro- 
nounced by  him  to  be  consistent  with  human  blood.  A  broad- 
bladed  pocket  knife,  apparently  bloody,  and  about  eight  inches  long 
was  also  found  in  the  Hutt  domicile.     A  button  found  upon  said 
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waistband  of  drawers  was  identified  by  a  witness  as  one  which  she 
had  given  the  deceased  to  sew  upon  his  said  garment. 

Dr.  Joseph  R.  Smithy  the  physician  who  examined  the  body  at 
the  time  of  its  discovery,  testified  that  there  was  a  wound  found 
above  the  right  nipple  pointing  up  under  the  arm  into  the  shoulder 
jointy  severing  the  auxiliary  artery,  which  wound  was,  in  his  opin- 
ion, sufficient  to  produce  death,  and  that  from  the  appearance  of 
the  trunk,  the  head  might  have  been  severed  by  an  ordinary  meat 
axe ;  that  deceased,  in  his  opinion,  did  not  come  to  his  death  by 
drowning,  for  the  reason  that  his  lungs  were  not  filled  with  water, 
which  would  have  been  the  case  had  he  died  from  this  cause. 

The  body  found  in  the  canal  was  identified  as  that  of  Benson 
by  a  number  of  witnesses  who  testified  that  it  was  about  the  same 
size  as  Benson's  body,  full-chested  and  well  developed  like  his. 

Certain  conversations  of  the  defendants  aobn  after  arrest  Over- 
heard by  an  "  Every  Evening  '^  reporter,  were  testified  to  by  him  as 
tending  to  show  guilty  knowledge  of  the  crime. 

The  defence  was  an  alibi ;  and  testimony  was  adduced  in  ex- 
planation of  the  manner  in  which  the  garments  in  question  became 
bloody,  tending  to  show  that  it  had  no  connection  with  the  crime 
in  question. 

At  the  conclusion  of  the  State's  testimony.  Cooper,  for  defend- 
ants, moved  that  the  Court  instruct  the  jury  to  bring  in  a  verdict  of 
not  guilty  upon  two  grounds:  contending  first,  that  the  corpus 
delicti  had  not  been  proved ;  and  second,  that  there  had  been  a 
failure  to  prove  venue — that  there  was  no  proof  that  deoea^jed  was 
killed  in  this  State  or  in  New  Castle  County. 

Grubb,  J :  In  regard  to  whether  there  is  sufficient  evidence 
of  the  corpus  delicti  to  go  before  the  jury;  viz.,  that  Noah  Ben- 
son is  dead  and  that  his  death  was  criminally  caused,  prior  to  the 
date  laid  in  this  indictment,  or  on  or  about  the  26th  of  November, 
1891, — the  Court  are  unanimously  of  the  opinion  that  we  should 
leave  that  to  the  jury  to  decide,  upon  all  the  evidence  before  them. 

As  to  the  question  of  venue,  the  State  is  bound  to  show  to  the 
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jury  either  by  direct  testimony  or,  by  testimony  from  which  the  jury 
may  infer  it  beyond  a  reasonable  doubt,  that  the  crime  was  com- 
mitted in  this  County.  At  this  stage  of  the  case  you  ask  the  Court 
to  say  from  the  circumstances  already  before  the  jury^  that  there  is 
not  sufficient  evidence  of  the  venue  to  allow  this  case  to  go  to  the 
jury.  A  majority  of  the  Court  think  that  this  should  be  decided 
by  the  jury  and  not  by  the  Court,  and  therefore  decline  to  take  the 
question  of  venue  from  the  jury.  It  is  for  them  to  say  whether 
the  circumstances  in  this  case  are  sufficient  to  show  that  the  crime 
was  committed,  in  New  Castle  County. 

Houston,  J :  concurred  in  the  decision. 

CuLLEN,  J :  I  think  venue  is  a  material  all^ation  and  must 
be  proved.  The  jury  have  nothing  to  do  with  it.  As  to  the  cor- 
pus delicti,  1  think  it  ought  to  go  to  the  jury,  because  there  is  tes- 
timony here  upon  which  the  jury  may  act. 

John  R.  Nicholson,  Attorney  General,  and  Branch  H.  GHles, 
Deputy  Attorney  Greneral,  for  the  State. 

I^eter  L.  Cooper,  Jr.,  for  the  prisoner. 

Grubb,  J.,  charging  the  jury : 

Gentlemen  oj  the  Jury  :  In  this  indictment  Daniel  Miller, 
alias  Daniel  Redden,  Greorge  Henry  Hutt,  Julia  Hutt  and  James 
Johnson,  the  prisoners  at  the  bar,  stand  charged  with  murder  of  the 
first  degree  for  the  felonious  killing  with  express  malice  afore- 
thought of  Noah  Benson  in  the  month  of  November,  1891,  at  Red 
Lion  Hundred  within  this  County.  The  first  and  second  counts  in 
this  indictment  charged  that  an  assault  upon  Noah  Benson 
was  feloniously  made  by  all  four  of  the  said  prisoners 
but  that  the  death  of  the  said  Benson  was  caused  by  mortal 
wounds  inflicted  by  the  said  Miller,  by  the  means  and  in  the  manner 
described  therein,  whilst  the  other  three  said  prisoners  were  aiding 
and  abetting  the  said  Miller,  as  his  accomplices,  in  committing  the 


Digitized  by  VjOOQIC 


568  COUBT  OF  OYER  AND  TERMINER. 

OPINION  OP  COURT. 

said  felonious  assault.  The  last  count  in  the  indictment  charges, 
however^  that  an  assault  upon  Benson  was  feloniously  made  by  all 
of  the  said  prisoners  and  that  the  death  of  Benson  was  caused  by 
mortal  wounds  inflicted  by  all  four  of  them  in  some  unknown 
manner  and  by  some  unknown  means,  instruments  and  weapons. 

But  although  said  first  and  second  counts  allege  that  Miller 
inflicted  the  fatal  wounds  and  that  the  other  three  prisoners  were 
his  accomplices  in  the  alleged  homicide,  yet  if  the  jury-is  satisfied 
that  any  one  of  them  inflicted  said  wounds,  it  is  sufficient  for  the 
conviction  of  all  the  parties  who  were  aiding  and  assisting  in  the 
assault  upon  Benson,  the  one  who  actually  inflicted  them ;  because, 
in  contemplation  of  law,  it  became  the  act  of  each  and  all  of  those 
who  were  engaged  and  participating  in  the  perpetration  of  the 
crime  then  committed. 

Under  any  indictment  for  murder  of  the  first  degree,  the  jury 
may  find  the  accused  guilty  of  either  murder  of  the  first  or  second 
degree,  or  of  manslaughter,  according  as  the  law  and  the  evidence 
may  warrant,  but  unless  they  shall  find  the  accused  guilty  of  one  of 
these  three  grades  of  homicide,  they  must  acquit  him  and  render  a 
general  verdict  of  not  guilty.  It  therefore  becomes  neopssary  for 
the  jury,  in  the  present  instance,  to  be  sufficiently  informed  by  the 
Court  as  to  the  definition  and  nature  of  murder  and  the  distinction 
between  the  two  degrees  thereof,  as  well  as  to  the  differences  be- 
tween these  and  the  inferior  grades  of  homicide. 

Homicide  is  the  killing  of  any  human  creature  and  is  of  three 
kinds  ;  justifiable,  excusable  and  felonious.  The  taking  of  human 
life  is  held  to  be  justifiable  when  done  in  the  execution  of  public 
justice,  as  where  the  proper  public  officer  duly  executes  a  criminal 
under  lawful  sentence  of  death.  It  is  also  justifiable  when  done  in 
the  advancement  of  public  justice,  or  for  the  prevention  of  any 
atrocious  crime  attempted  to  be  committed  with  force,  of  which  ex- 
amples need  not  here  be  given.  Excusable  homicide  is  that  which 
is  committed  either  by  misadventure  or  in  self-defence.  Homicide 
by    misadventure  is  the  accidental  killing  of  another  where  the 
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«layer  is  doing  a  lawful  act  unaooompaoied  bj  any  criminally  care- 
less or  reckless  condact.  Homicide  in  self-defence  is  where  one  is 
assaulted  upon  sudden  affray,  and,  in  defence  of  his  person,  where 
•certain  and  immediate  suffering  would  be  the  consequence  of  wait- 
ing for  the  assistance  of  the  law,  and  there  is  no  other  probable 
means  of  escape,  be  kills  his  assailant. 

In  the  case  now  before  you,  the  marks  of  mortal  violence 
opon  the  a]l€|;;ed  corpse  of  Benson,  if  you  believe  the  witnesses 
thereto,  show  an  unlawful  killing,  and  there  is  no  evidence  showing 
any  ground  for  the  plea  of  self-defence, — much  less  of  justification. 
Therefore  you  cannot  lawfully  find  that  this  is  a  case  of  either 
justifiable  or  excusable  homicide. 

Is  it,  then,  a  case  of  felonious  homicide? 

Felonious  homicide  at  common  law  is  of  two  kinds :  namely, 
manslaughter  and  murder;  the  difference  between  which  consists 
principally  in  Xhis,  that  in  murder  there  is  the  ingredient  of  malice, 
whilst  in  manslaughter  there  is  none;  for  manslaughter,  when 
voluntary,  arises  from  the  sudden  heat  of  the  passions,  but  murder 
from  the  wickedness  and  malignity  of  the  heart.  Therefore  man- 
slaughter is  defined  to  be  the  unlawful  killing  of 
another  without  malice  either  express  or  implied,  and  with- 
out premeditation.  Manslaughter  is  either  voluntary  or 
involuntary  voluntary  manslaughter  is  where  one  kills  another 
in  the  heat  of  blood,  and  this  usually  arises  from  fighting  or 
from  provocation.  Involuntary  manslaughter  is  where  one,  in 
doing  an  unlawful  act,  not  felonious  nor  tending  to  great  bodily 
harm,  or  in  doing  a  lawful  act  without  proper  caution  or  requisite 
skill,  undesignedly  kills  another.  You  will  see  at  once  that  this  is 
not  a  case  of  voluntary  manslaughter,  because  there  is  no  evidence 
whatsoever  of  any  provocation  or  heat  of  blood  at  the  time  of  the 
killing  of  the  deceased.  Nor  is  it  one  of  involuntary  manslaughter, 
because  the  evidence  of  mortal  violence  upon  the  alleged  corpse  of 
Benson,  if  you  believe  it,  discloses  that  the  slayer  was  doing  an  un- 
lawful act  tending  not  only  to  great  bodily  harm  to  the  deceased^ 
but  to  produce  his  death. 
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If,  therefore,  you  cannot  lawfully  render  a  verdict  of  man- 
slaughter,  it  will  be  necessary  for  you  to  determine  whether  the 
killing  of  Benson — in  case  you  shall  find  that  he  is  actually  dead — 
is  murder. 

Murder,  which  is  one  of  the  two  kinds  of  felonious  homicide 
— manslaughter  being  the  other — ^is  where  a  per3on  of  sound 
memory  and  discretion,  unlawfully  kills  any  reasonable  creature  in 
being,  under  the  peace  of  the  State,  with  malice  aforethought  either 
express  or  implied.  The  chief  characteristic  of  this  crime,  dis- 
tinguishing it  from  manslaughter  and  every  other  kind  of  homicide, 
and  therefore  indispensibly  necessary  to  be  proved,  is  malice  pre- 
pense or  aforethought.  This  term,  malice,  is  not  restricted  to 
spite  or  malevolence  towards  the  deceased  in  particular,  but  in  its 
legal  sense,  it  is  understood  to  mean  that  general  malignity  and 
recklessness  of  the  lives  and  personal  safety  of  others  which  pro- 
ceed from  a  heart  void  of  a  just  sense  of  social  duty  and  fatally 
bent  on  mischief.  ^  Malice  is  implied  by  law  from  every  deliberate 
cruel  act  committed  by  one  person  against  another,  no  matter  how 
sudden  such  act  may  be.  For  the  law  considers  that  he  who  does 
a  cruel  act  voluntarily,  does  it  maliciously.  And  whenever  the  act^ 
from  which  the  death  ensues,  is  committed  deliberately,  the  law 
presumes  that  it  was  done  in  malice ;  and  it  is  incumbent  upon  the 
prisoner  to  show  from  evidence,  or  by  inference  from  the  circum- 
stances of  the  case,  that  the  offence  is  of  a  mitigated  character 
and  does  not  amount  to  murder. 

Under  the  Statute  Laws  of  this  State  there  are  two  degrees  of 
murder;  namely,  murder  of  the  first  and  murder  of  the  second 
d^ree.  The  first  is  where  the  crime  of  murder  is  committed  with 
express  malice  aforethought,  or  in  perpetrating  or  attempting  to 
perpetrate  any  crime  punishable  with  death,  and  the  second  degree 
is  where  the  crime  of  murder  is  committed  otherwise,  and  with 
malice  aforethought  implied  by  law.  Express  malice  is  proved  by 
evidence  of  a  deliberately  formed  design  to  kill  another ;  and  such 
design  may  be  shown  from  the  circumstances  attending  the  act,  such 
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ite  the  deliberate  selection  and  use  of  a  deadly  weapon  knowing  it 
to  be  sach  ;  a  preconcerted  hostile  meeting  mutually  agreed  on  or 
notified  and  thi*eatened  by  the  prisoner ;  privily  lying  in  wait ;  a 
previous  quarrel  or  grudge ;  antecedent  menaces ;  the  preparation  of 
poison  or  other  means  of  doing  great  bodily  harm  to  the  deceased  r 
or  any  other  circumstances  evidencing  such  deliberately  formed  design 
to  kill  another.  Implied  or  constructive  malice  is  an  inference  or 
conclusion  of  law  from  the  facts  found  by  the  jury ;  and  among 
these^  the  actual  intention  of  the  prisoner  becomes  an  important  and 
material  fact^  for  though  he  may  not  have  intended  to  take  away 
life,  or  to  do  any  personal  harm,  yet  he  may  have  been  engaged  in 
the  perpetration  of  some  other  felonious  or  unlawful'act  from  which 
the  law  raises  the  presumption  of  malice.  It  is  the  difference 
between  express  and  implied  or  constructive  malice  aforethought 
which  distiugnishes  murder  of  the  first  from  murder  of  the  second 
d^ree,  except,  however,  that  under  our  statute,  murder  of  the  first 
degree  may  be  committed  when  the  malicious  killing  is  done  in  per- 
petrating or  'attempting  to  perpetrate  any  crime  punishable  with 
death — ^as  rape  or  arson  is  in  this  State — ^although  from  such  a 
felonious  act  malice  is  merely  implied  or  presumed  by  law.  There- 
fore murder  of  the  second  d^ree  is  held  to  be  proved  where  it  is  not 
satisfactorily  shown  by  the  evidence  submitted  to  the  jury  that  the 
killing  was  done  with  a  deliberately  formed  design  to  take  life,  or 
in  perpetrating 'or  attempting  to  perpetrate  any  crime  punishable 
with  death,  but  is  so  shown  that  it  was  done  suddenly,  without 
justification  or  excuse,  and  without  any  provocation,  or  without 
provocation  sufficient  to  reduce  the  homicide  to  the  grade  of  man- 
slaughter; or  was  done  in  perpetrating  or  attempting  to  perpetrate 
a  felony  (not  capitally  punishable)  or  any  unlawful  act.  of  violence 
from  which  the  law  raises  the  presumption  of  malice. 

Having  thus  instructed  you  as  to  murder  of  the  first  and 
second  d^ree  and  the  lesser  grades  of  homicide,  for  your  proper 
guidance  in  determining  the  guilt  or  innocence  of  the  prisoners 
whom  you  have  in  charge,  it  is  also  proper  to  remind  you  that,  a* 
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the  law  presames  every  accused  person  to  be  innocent  until  he  is 
proven  guiltj,  the  burden  is  upon  the  prosecution  to  prove  beyond 
a  reasonable  doubt,  by  competent  evidence,  every  essential  ingredient 
of  the  crime  charged  in  this  indictment,  before  the  prisoners  can  be 
found  guilty  thereof.  But  on  the  other  hand,  every  sane  man  is 
presumed  to  intend  that  which  is  the  ordinary  and  natural  conse- 
quences of  his  own  wilful  act.  Therefore,  on  the  charge  of  murder 
where  the  fact  of  killing  as  charged  in  the  indictment  is  shown  by 
the  prosecution,  unaccompanied  by  circumstances  of  justification, 
excuse  or  mitigation,  the  law  presumes  that  the  homicide  was  com- 
mitted with  malice,  and  hence  amounts  to  murder,  until  tiie  con- 
trary is  shown,  and  consequently  the  burden  is  thereupon  thrown 
upon  the  accused  of  disproving  the  malice  and  showing  evidence  to 
the  satisfaction  of  the  jury  that  the  killing  was  not  malicious,  but 
was  either  justifiable  or  excusable  homicide,  or  else  manslaughter. 

But,  for  the  reasons  already  stated,  you  cannot  in  this  instance 
lawfully  find  that  the  killing  of  Benson — if  you  find  that  he  has 
been  killed — is  either  justifiable  or  excusable  homicide,  or  man- 
slaughter. So  that  if,  after  a  careful  review  of  all  the  testimony 
before  you,  you  shall  be  satisfied  that  the  slayer  of  Benson — if  he 
has  been  slain — is  guilty  of  a  higher  grade  of  homicide  than  man- 
slaughter, it  will  then  be  your  duly  to  determine  from  the  evidence, 
whether  the  prisoners,  or  any  of  them,  are  guilty  in  manner  and 
form  as  they  stand  indicted — that  is,  of  murder  of  the  first  degree, 
— or  are  guilty  only  of  murder  of  the  second  degree. 

In  considering  the  evidence  with  a  view  to  determining  this 
question,  you  must  be  guided  by  the  legal  definition  and  nature  of 
these  two  degrees  of  murder,  and  bear  in  mind  the  distinction  between 
malice  aforethought  express  and  malice  aforethought  implied,  as. 
these  have  just  been  defined  to  you.  And  here  it  is  necessary  also 
to  inform  you  that,  although  where  the  fact  of  killing  as  charged 
in  the  indictment  is  shown  by  the  prosecution,  unaccompanied  by 
^circumstances  of  justification,  excuse,  or  extenuation,  the  law  pre- 
sumes that  the  homicide  was  committed  with  malice  until  the  ocm- 
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trarj  appears  from  the  evidence  prodaoed  at  the  trial^  jet  it  goes  do 
further  than  to  imply  malice,  and  therefore  the  legal  presumption 
goes  no  further  in  such  a  case  than  that  the  killing  is  murder  of  the 
second  degree  under  our  statute.  Wherefore,  before  a  verdict  by 
the  jury  of  murder  of  the  first  degree  can  be  lawfully  rendered,  it 
must  be  shown  by  the  prosecution  that  the  prisoners,  or  some  of 
them  killed  or  participated  in  the  killing  of  Benson — if  he  be 
dead — with  a  sedate,  deliberate  purpose  and  formed  design  to  take 
life.  Such  deliberate  purpose  and  formed  design  may  exist  only  for 
a  moment,  but  it  must  be  shown  by  the  facts  and  circumstances  at- 
tending the  homicide  to  actually  exist  in  order  to  prove  that  ex- 
press malice  aforethought  without  the  evidence  of  which  a  convic- 
tion of  murder  of  the  first  degree  cannot  be  secured. 

But  before  the  prisoners  can  be  found  guilty  of  murder  of 
either  degree,  under  this  indictment,  it  is  imperatively  incumbent 
on  the  prosecution  to  prove  to  you^  beyond  a  reasonable  doubt,  first, 
that  Noah  Benson  died  on  or  about  November  26,  1891,  or  within 
a  year  thereafter  and  before  the  finding  of  this  indictment ;  second^ 
that  his  death  was  caused  by  the  means  and  in  the  manner  de- 
scribed in  this  indictment  and  within  this  County ;  and  third,  that 
the  prisoners  at  the  bar  or  one  or  more  of  them  committed,  or  aided 
and  participated  in  the  commission  of  the  fatal  act  as  alleged  there- 
in. In  the  absence  of  direct  or  positive  evidence,  each  of  these  es- 
sential ingredients  of  the  crime  may  be  established  by  drcumstan- 
tial  evidence  alone.  In  cases  of  homicide  it  is  essential  that  the  cor- 
pus deUeti  must  be  proved.  That  is,  it  must  be  shown  both  that  the 
deceased  is  dead  and  that  his  death  was  criminally  caused.  Unless 
the  corpus  ddioti  in  both  these  respects  is  otherwise  proved,  a  con- 
fession is  not  by  itself  enough  to  sustain  a  conviction :  nor  is  evi- 
dence of  other  statements  or  conduct  of  the  accused  exhibiting  sat- 
isfactory indications  of  guilt.  The  sudden  disappearance  of  a 
man,  without  apparent  cause,  and  the  &ilure  to  find  him  or  any 
trace  of  him  after  diligent  search,  although  they  may  have  a  strong 
suspicion  that  he  has  come  to  an  untimely  end,  yet  they  are' not 
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alone  sufficient  proof  of  his  death,  because  it  may  be  accounted  for 
on  the  hypothesis  that  he  may  have  absconded,  or  be  kidnapped  and 
concealed,  and  be  still  alive.  But  if  his  dead  body  be  found^  it  is 
a  fact  in  its  nature  conclusive.  It  is  the  general  rule  that  a  jury 
ought  not  to  convict  in  a  case  of  homicide  unless  the  dead  body  be 
seen  and  identified.  The  most  positive  and  satisfactory  evidence  of 
the  fact  of  death  is  the  testimony  of  those  who  were  present  when 
it  happened ;  or  who  having  been  personally  acquainted  with  the 
deceased  in  his  life-time,  have  seen  and  recognized  his  body  after 
life  was  extinct.  But  though  it  is  necessary  that  the  body  of  the 
deceased  be  satisfactorily  identified,  it  is  not  necessary  that  this  be 
proved  by  direct  and  positive  evidence,  if  the  circumstances  be  such 
as  to  leave  no  reasonable  doubt  of  the  fact.  Where  only  the  mu- 
tilated or  decomposed  remains  have  been  found,  it  ought  to  be 
clearly  and  satisfactorily  shown  that  they  are  the  remains  of  a 
human  being,  and  of  one  answering  to  the  sex,  age^  color,  size,  fig-r 
ure  or  other  description  of  the  alleged  deceased.  Identification  may 
also  be  aided  by  circumstances, — as  by  dress,  articles  found  upon 
the  remains,  peculiar  physical  marks  or  scars,  wounds^  etc.,  similar 
to  those  known  to  have  been  upon  the  alleged  victim  of  the  homi- 
cide. In  regard  to  the  alleged  death  of  Noah  Benson  you  have  the 
testimony  of  Mrs.  Beck  and  her  son,  who  lived  on  the  farm  two 
miles  from  Delaware  City,  where  Benson  was  employed,  and  who 
say  that  he  was  there  alive  between  5  and  6  o'clock  on  Monday 
afternoon,  November  26th,  last ;  and  also  the  testimony  of  wit- 
nesses who  saw  him  alive  the  same  evening  on  Clinton  street  in 
Delaware  City  in  this  County.  You  have  also  the  testimony  of 
other  witnesses  who  say  that  they  afterwards  saw,  on  the  morning 
of  December  26th  last,  in  Delaware  City,  a  headless  corpse  of  a 
colored  man,  which  they,  with  other  witnesses,  identify  and  re- 
cognize, for  the  reasons  stated  by  them,  as  the  dead  body  of 
Noah  Benson.  It  is  for  the  jury  to  determine,  from  all  the  evi- 
dence before  you,  whether  or  not  the  death  of  Benson  has  been  es- 
tablished beyond  a  reasonable  doubt.     If  you  find  that  it  has  been 
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SO  established,  then  it  will  be  necessary  for  you,  in  the  next  place, 
to  ascertain  whether  or  not  it  has  been  satisfactorily  proved  that 
Benson^s  death  was  caused  by  the  means  and  in  the  manner  de- 
scribed in  his  indictment.  It  is  alleged  in  the  indictment  that 
his  death  was  caused  by  mortal  wounds  inflicted  by  striking,  stab- 
bing, cutting,  etc.,  upon  his  right  breast,  and  also  by  mortal 
wounds  inflicted  in  some  unknown  manner  and  by  some  unknown 
means.  One  of  the  physicians  who  made  a  post-mortem  examina- 
tion of  the  alleged  corpse  of  Benson  testified  that  one  of  the  wounds 
in  the  breast  severed  the  axillary  artery  and  was  sufficient,  in  his 
judgment,  to  cause  his  death  :  and  that  such  a  wound  might  have 
been  cut  with  a  knife  similar  to  the  one  produced  in  evidence.  Both 
of  the  post-mortem  physicians  declared  that  there  was  no  water  in 
either  the  lungs  or  stomach  of  the  said  corpse,  and  that,  in  their 
judgment,  life  was  extinct  before  it  was  submerged  in  the  water 
and  therefore  it  was  not  the  body  of  a  drowned  person.  Dr.  For- 
mad  also  positively  concurred  in  this  opinion.  It  was  also  testified 
that  the  head  had  been  severed  from  the  body,  that  the  back  was 
broken  asunder  and  that  a  1^  and  knee  were  fractured. 

It  is  for  the  jury  to  determine,  from  all  the  evidence  in  the 
<ase,  whether  Noah  Benson  came  to  his  death — if  you  believe  said 
body  to  be  Benson's — by  suicide,  by  accident,  or  by  the  unlawful 
act  of  another  person  or  persons.  If  you  shall  be  satisfiefi  from 
the  evidence  before  you,  that  his  death  was  criminally  caused  as  al- 
leged in  the  indictment,  and  by  the  said  wound  upon  the  breast,  or 
by  any  of  the  other  injuries  found  upon  said  body,  then,  the  corpus 
ddicti  having  been  established,  it  will  be  your  further  duty  to  de- 
termine whether  or  not  the  prisoners,  or  one  or  more  of  them,  are 
the  persons  who  criminally  caused  the  death  of  Benson  as  alleged 
in  the  indictment,  and  within  this  County.  This  is  the  question  of 
paramount  interest  which  you  must  determine  by  the  evidence  and 
answer  by  your  verdict. 

The  prosecution  contends  that  the  prisoners  are  the  persons 
who,  as  principals  or  accomplices,  caused  the  death  of  Benson. 
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This  the  prisoners  deny,  and  endeavor,  respectively,  to  prove  an 
alibi  and  other  circumstances  to  disprove  the  testimony  and  con- 
tention of  the  State.  So  far  as  the  testimony  discloses,  none  bat 
the  perpetrators  saw  when,  where,  how  or  by  whom  this  shocking 
homicide  was  committed.  Consequently  the  case  against  the  pris- 
oners cannot  be  proved  by  direct  and  positive  testimony,  but  resta 
solely  upon  what  is  termed  circumstantial  evidence. 

As  you  are  aware,  gentlemen,  the  fact  in  controversy  to  be 
proved  in  any  trial  will  generally  be  attested  by  those  who  speak  of 
their  own  actual  and  personal  knowledge  of  its  existence ;  or  else  it 
is  to  be  inferred  from  other  facts,  satisfactorily  proved.  In  the 
former  case,  the  proof  rests  upon  our  faith  in  the  veracity,  impar- 
tiality, opportunity  for  observation,  accuracy  of  memory,  etc.  of 
those  who  speak  of  their  own  personal  knowledge.  In  tHe  latter 
case,  it  rests  on  the  same  grounds,  with  the  addition  of  the  experi- 
ence and  connection  between  the  collateral  facts  thus  proved  and 
the  fact  in  controversy.  In  the  former  case,  the  proof  applies  im- 
mediately to  the  factum  probendum,  without  any  intervening  pro- 
cess, and  it  is  therefore  called  direct  or  positive  testimony.  In  the 
latter  case,  as  the  proof  applies  immediately  to  collateral  facts,  sup- 
posed to  have  a  connection,  near  or  remote,  with  the  fact  in  contro- 
versy, it  is  termed  circumstantial,  and  sometimes  presumptive  evi- 
dence ;  'and  it  is  from  such  facts,  if  unexplained  by  the  prisoner 
where  guilt  is  charged,  that  the  jury  may,  or  may  not,  deduce  or 
infer,  or  presume  his  guilt  according  as  they  are  satisfied,  or  Hot,  of 
the  natural  connection  between  similar  facts,  and  the  guilt  of  the 
person  thus  connected  with  them. 

Circumstantial  evidence  is  receivable  in  both  civil  and  criminal 
trials.  As  crime  is  usually  committed  secretly,  and  often  by  crafty, 
professional  criminals,  its  use  in  criminal  trials  is  even  more  neces- 
sary than  in  civil  suits.  For,  if  excluded  by  courts  in  criminal 
trials,  the  great  majority  of  criminals,  and  especially  the  most  skill- 
ful and  dangerous  ones,  would  escape  punishment,  and  society 
would  then  be  deprived  of  adequate  protection. 
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Circumstantial  evidence  is  adopted  the  more  readily  on  the  one 
hand,  in  proportion  to  the  difficulty  in  proving  the  fact  by  direct 
evidence^  and,  on  the  other,  because  of  the  general  ease  with  which 
it  can  be  disproved,  or  with  which  other  facts  can  be  proved  which 
are  inconsistent  with  it,  if  it  never  really  occurred.  But  you  must 
nevertheless  remember,  and  most  positively,  that  circumstantial 
evidence,  to  warrant  a  conviction,  must  be  entirely  satisfactory  and 
of  such  significance,  consistency  and  force  as  to  produce  conviction 
in  the  minds  of  the  jury  of  the  guilt  of  the  accused  beyond  a 
reasonable  doubt. 

Proof  beyond  a  reasonable  doubt  does  not  mean  that  the  guilt 
of  the  accused,  or  any  other  facty  shall  be  established  with  the  ab- 
solute certainty  of  a  mathematical  demonstration.  Matters  of  facts 
are  required  to  be  proved  merely  to  a  moral  certainty.  To  require 
more  in  dealing  with  human  conduct  and  the  ordinary  affairs  of 
life  would  be  impracticable  and  therefore  unreasonable.  It  is  suf- 
ficient that  any  disputed  fact  relating  to  these  shall  be  established 
by  that  amount  of  competent  or  appropriate  evidence  which  ordi- 
narily satisfies  an  unprejudiced  mind  beyond  a  reasonable  doubt. 
The  circumstances  which  will  amount  to  this  degree  of  proof  can 
never  be  previously  defined.  The  only  legal  test  of  which  they  are 
susceptible  is  their  sufficiency  to  satisfy  the  mind  and  conscience  of 
a  man  of  common  sense  and  ordinary  discretion,  and  so  to  convince 
him  that  he  would  act  upon  that  Conviction  in  matters  of  the  highest 
concern  and  importance  to  his  own  interest. 

Seasonable  doubt,  in  the  l^al  sense,  therefore  does  not  mean 
a  vague,  speculative  or  whimsical  doubt  or  uncertainty — nor  a 
merely  possible  doubt  of  the  truth  of  the  fact  to  be  proved. 

In  civil  cases  it  is  the  duty  of  the  jury  to  decide  in  iavor  of 
the  party  on  whose  side  the  weight  of  evidence  preponderates,  and 
according  to  the  apparent  probability  of  truth ;  but  in  criminal  cases 
because  of  the  graver  consequences  of  a  wrong  decision,  the  jurors 
are  required  to  be  satisfied  beyond  a  reasonable  doubt,  of  the  guilt 
of  the  accused,  or  it  is  their  duty  to  acquit  him.     In  civil  cases  it 
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Ls  sufficient  if  the  evidence  in  the  aggr^ate  agrees  with  and  sap- 
ports  the  hypothesis  which  it  is  adduced  to  prove ;  but  in  criminal 
cases^  it  must  be  such  as  to  produce  a  moral  certainty  of  guilt  and 
to  exclude  any  other  reasonable  hypothesis,  but  that  of  the  guilt  of 
the  accused.  In  both  cases  a  verdict  may  well  be  founded  on  cir- 
cumstances alone ;  and  these  often  lead  to  a  conclusion  more  satis- 
factory that  that  produced  by  direct  evidence. 

In  this  connection  we  will  briefly  refer  to  the  law  in  respect fo 
the  proof  of  motive  in  criminal  cases.  Whenever^  upon  the  general 
evidence,  the  imputed  guilt  of  the  prisoner  appears  to  the  jury  to 
be  doubtful,  the  absence  of  any  testimony  in  proof  of  a  motive  for 
the  commission  of  the  crime  charged,  is  a  circumstance  which  the 
jury  may  consider,  in  connection  with  all  the  other  evidence  in  the 
case,  in  favor  of  the  prisoner's  innocence.  But  whenever  upon  the 
general  evidence,  the  jury  are  satisfied,  beyond  a  reasonable  doubt, 
of  the  guilt  of  the  accused,  notwithstanding  the  absence  of  any 
testimony  in  proof  of  such  a  motive,  then,  in  that  case,  his  guilt 
being  already  proved,  such  absence  thereof  is  manifestly  immaterial; 
for  if  actually  proved,  in  such  a  case  it  could  merely  operate  as  cor- 
roborative evidence. 

We  will  also  refer  briefly  to  confessions  of  guilt  in  criminal 
prosecutions.  These  are  either  direct  confessions,  or  confessions  in- 
ferred from  the  conduct,  etc.,  of  the  prisoner,  and  termed  indirect 
confessions  of  guilt.  The  evidence  of  verbal  confessions  of  guilt  is 
to  be  received  with  great  caution,  for  besides  the  danger  of  mistake, 
from  the  misapprehension  of  the  witnesses,  the  misuse  of  words, 
the  failure  of  the  party  to  express  his  own  meaning,  and  the  in* 
firmity  of  memory.  It  should  be  recollected  that  the  mind  of  the 
prisoner  himself  is  oppressed  by  the  calamity  of  his  situation  and 
that  he  is  sometimes  influenced  by  motives  of  hope  or  fear  to  make 
an  untrue  confession.  The  degree  of  credit  due  to  them  is  to  be  es- 
timated by  the  jury  under  the  circumstances  of  each  case.  The 
whole  of  what  the  prisoner  said  on  the  subject  at  .the  time 
time  of  making  the  confession  should  be  taken  together.    The  jury 
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may  believe  that  part  which  criminates  the  prisoner,  and  reject  that 
which  is  in  his  favor,  or  vice  versa,  if  they  see  sufficient  grounds 
for  so  doing;  for  the  jury  are  at  liberty  to  judge  of  it  like  other 
evidence,  from  all  the  circumstances  of  the  case. 

During  the  progress  of  this  trial,  Dr.  Formad  and  Dr. 
Davis  having  testified  as  scientific  experts  in  the  case  as  to  whether 
or  not  certain  stains  upon  the^  drawers  band,  undershirt,  towel^ 
Johnson's  shirt  and  other  articles  produced  before  you,  contained 
normal  human  blood,  or,  on  the  contrary,  hog  blood  and  menstru- 
ous  blood,  we  are  called  upon  to  instruct  you  in  regard  to  the  con- 
sideration which  you  are  to  give  to  their  testimony.  Persons  ac- 
customed to  make  chemical  and  microscopic  examination  of  blood 
and  blood  stains,  are  allowed  to  testify  whether  human  blood  can 
be  distinguished  from  animal  blood,  and,  if  so,  whether  a  particu- 
lar blood  stain  was  made  by  human  or  animal  blood.  Such  evi- 
dence has  been  received  in  numerous  cases,  and  without  any  objec- 
tion. The  controversy  is  not  over  the  admissibility  of  such  testi- 
mony, but  has  been  as  to  the  possibility  of  distiguishing  human  from 
animal  blood.  The  possibility  of  so  doing  has  been  asserted  on  the 
one  hand  and  denied,  to  a  certain  extent  at  least,  on  the  other. 
Therefore,  although  of  late  far  greater  exactness  and  certainty  in 
the  examination  of  blood  aud  blood  stains  has  been  attained  than 
in  former  years,  yet  we  deem  it  proper  to  say  to  you  that  the  testi- 
mony of  all  such  experts  is  to  be  received  and  weighed  by  the 
jury  with  great  caution  in  homicide  trials.  The  value  of  expert 
testimony  depends  on  the  Itorning  and  skill  of  the  expert,  and  on 
the  nature  of  the  subject  of  investigation.  The  value  of  the  testi- 
mony varies  with  the  circumstances  of  each  case ;  and  of  those  cir- 
cumstances the  jury  must  be  the  judges.  They  should  take  into 
consideration  the  expert's  means  of  knowledge  and  the  reasons  he 
assigns  for  the  opinion  he  has  given,  and  give  or  withhold  credence 
to  his  testimony,  as  they  may  find  his  qualifications  sufficient,  and 
his  reasons  satisfactory,  or  otherwise.  Upon  the  jury  rests  the  re- 
sponsibility of  rendering  a  venlict,  and  if  the  testimony  of  any  ex- 
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perfc  18  opposed  to  the  jury's  oonvictions  of  truth^  it  is  their  right 
aad  duty  to  disregard  it.  The  testimony  of  experts  is  to  be  con- 
sidered like  any  other  testimony,  and  is  to  be  tried  by  the  same 
tests,  and  receive  just  so  much  weight  and  credit  as  the  jury  may 
deem  it  entitled  to,  viewed  in  connection  with  all  the  evidence  in 
the  case. 

And  here  it  may  be  remarked  that  the  testimony  of  the  detec- 
tives, police  officers  and  relatives  of  accused  persons  is  to  be  consid- 
ered in  like  manner  and  be  eautiously  scrutinized  and  carefully 
viewed  in  connection  with  all  the  circumstances  proven. 

In  this  case  the  prisoners  Miller  and  Johnson  have  attempted 
to  prove  the  defence  of  alibi — that  is,  that  each  of  them  were  else- 
where and  did  not  commit  or  participate  in  the  commission  of  the 
crime  charged  against  them.  In  considering  the  strength  of  the 
evidence  necessary  to  sustain  this  defence,  it  is  obvious  that  all  tes- 
timony tending  to  show  that  the  accused  was  in  another  place  at  the 
time  of  the  offence,  is  in^  direct  conflict  with  that  which  tends  to 
prove  that  he  was  at  that  place  where  the  crime  was  committed,  and 
actually  committed  it.  In  this  conflict  of  evidence,  whatever  tends 
to  support  the  one,  tends  in  the  same  degree  to  rebut  and  overthrow 
the  other ;  and  it  is  for  the  jury  to  decide  where  the  truth  lies. 
Since  this  defence  is  liable  both  to  honest  mistake  and  deliberate 
fabrication,  it  must  be  remembered  that  the  testimony  in  support  of 
an  alibi  is  to  be  subjected  to  a  careful  scrutiny,  both  as  to  the  suffi- 
ciency of  the  evidence  and  the  inference  to  be  drawn  from  the  facts, 
if  fully  proved.  As  already  stated,  the  burden  is  upon  the  prose- 
cution to  satisfy  the  jury,  from  the  entire  evidence  in  any  case,  be- 
yond a  reasonable  doubt,  that  the  accused  is  guilty  of  the  oflenoe 
charged.  Therefore  if,  after  considering  the  evidence  in  support  of 
the  alibi,  in  connection  with  all  the  other  facts  and  circumstances 
proven  in  this  case,  you  shall  be  satisfied,  beyond  a  reasonable 
doubt,  that  said  prisoners  are  guilty,  you  may,  notwithstanding  their 
evidenceof  an  alibi,  convict  them  ;  otherwise  you  should  acquit. 

And  now,  gentlemen  of  the  jury,  it  becomes  your  duty  subject 
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to  the  law  as  we  have  given  it  to  you,  to  determine  from  the  entire 
evidence  before  you,  whether  or  not  the  prisoners  are  the  persons 
who,  as  principles  or  accomplices,  caused  the  death  of  Benson,  and 
within  this  County. 

That  the  prisoners  at  the  bar  are  the  guilty  persons,  the  prose- 
cutions contends  is  the  only  just  and  rational  inference  to  be  drawn 
from  a  careful  and  intelligent  consideration  of  ail  the  facts  and  cir- 
cumstances proved  by  the  credible  and  reliable  witnesses  in  the  case. 
On  the  other  hand  the  prisoners  deny  that  they  are  the  guilty 
parties,  and  contend  that  no  such  inference  can  be  drawn  from  such 
consideration  of  all  the  facts  and  circumstances  so  proved.  It  is 
upon  these  opposing  contentit^ns  that  you  have  to  sit  in  judgment 
and  reach  a  conclusion  before  you  render  yonr  verdict. 

In  considering  the  testimony,  if  you  find  that  any  of  the  wit- 
nesses contradict  each  other,  you  must  decide  between  them  after 
viewing  the  testimony  of  each  in  connection  with  all  the  facts  and 
circumstances  proved  in  the  case,  and  after  considering  the  com- 
parative impartiality,  qualifications  and  advanti^es  of  each  for 
knowing  and  identifying  the  prisoners,  and  Benson  and  his  alleged 
corpse,  etc.,  and  for  knowing,  observing,  comprehending  and  recol- 
lecting the  circumstances  and  matters  concerning  which  they  have 
testified.  Where  there  is  a  conflict  of  testimony  you  must  recon- 
cile it  if  possible.  If  you  cannot  do  so,  then  you  may  reject  so 
much  thereof  as  you  deem  the  less  trustworthy  and  accept  that 
portion  which  you  consider  the  more  so,  after  due  deliberation  upon 
all  the  evidence  submitted  from  the  witness  stand,  and  from  no  other 
source. 

You  are  the  judges  of  the  facts  and  of  the  credit  due  to  the 
respective  witnesses,  and  it  is  your  exclusive  province,  subject  only 
to  the  law  as  explained  to  you  by  this  court,  to  determine  according 
to  the  evidence  whether  or  not  the  prisoners  have  been  proven, 
beyond  a  reasonable  doubt,  guilty  of  any  offence  under  this  indict- 
ment. 

By  reasonable  doubt,  as  we  have  already  explained,  is  not 
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meant  a  vague,  speculative,  whimsical,  or  merely  possible  doubt 
but  such  a  doubt  only  as  intelligent,  reasonable  and  impartial  men 
may  honestly  entertain  after  a  careful  examination  and  conscientious 
consideration  of  all  the  evidence. 

It  only  remains  for  us  to  say  in  conclusion,  that  if,  after  such 
examination  and  consideration  of  all  the  evidence  submitted  on 
both  sides  in  this  case,  you  shall  be  satisfied,  beyond  such  a  reasonable 
doubt,  that  the  prisoners  are  the  persons  who,  as  principals  or  ac- 
complices, caused  the  death  of  Benson,  as  alleged  in  this  indictment, 
and  within  this  county,  then  you  are  further  to  determine,  subject 
to  the  law  as  we  have  explained  it  to  you,  whether  or  not  the  pris- 
oners are  guilty  of  murder  of  the  first  degree,  or  murder  of  the 
second  degree,  or  of  any  kind  of  felonious  homicide,  and  to  render, 
your  verdict  accordingly.  But  if,  after  such  examination  and  con- 
sideration of  said  evidence,  you  shall  not  be  so  satisfied  that  the 
prisoners  are  guilty  of  murder  of  either  degree,  or  of  aiiy  kind  of 
felonious  homicide,  then  you  should  acquit  them  and  render  a  ver- 
dict of  not  guilty.  Any  one  or  more  of  the  prisoners  may  be  con- 
victed, and  the  others  acquitted  under  this  indictment,  according  as 
the  evidence  may  justify  and  warrant  it,  in  the  judgment  of  the 

jury- 

With  these  instructions  for  your  aid  and  guidance  in  the  dis- 
charge of  your  solemn  and  responsible  duty,  the  case  is  now  sub- 
mitted to  you  for  your  verdict. 

The  jury,  afl«r  five  hours  deliberation,  returned  with  the  fol- 
lowing verdict : 

"  Guilty  of  murder  of  the  second  degree,  as  to  Gteorge  Henry 
Hutt,  James  Johnson  and  Daniel  Miller,  alias  Daniel  Redden ;  not 
guilty,  as  to  Julia  Hutt." 
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The  State  v.  Watson  Chippey. 
Garrying  Oonoealed  Deadly  Weapon. 

Id  order  to  convict  for  carrying  concealed  a  deadly  weapon,  it  must  appear  that  the 
carrying  of  the  weapon  was  not  accidental  dr  temporary  or  in  a  legitimate  man- 
ner, but  was  being  carried  as  a  deadly  weapon. 

{New  Castie,  September,  i8g2.) 

Indictment  for  carrying  concealed  a  deadly  weapon.  (The 
facts  appear  in  the  charge  of  the  Court  below.) 

Branch  H.  OileSy  Deputy  Attorney  General,  for  the  State. 

William  8.  Hillea,  for  the  defendant. 

CuLLEN,  J.,  charging  the  jury : 

OenUemen  of  the  Jury : — Watson  Chippey  stands  charged  in 
this  indictment  with  the  violation  of  the  statute  against  carrying 
concealed  a  deadly  weapon.  It  is  necessary^  gentlemen,  for  us  to 
say  to  you  that  this  indictment  is  under  a  special  statute  which  has 
been  passed  by  the  Legislature  for  a  very  wise  and  useful  purpose ; 
and  in  order  that  you  may  understand  this  case,  it'  becomes  necessary 
for  the  Court  to  put  a  construction  upon  that  statute. 

Every  statute  has  some  purpose  and  meaning.  The  object  of 
this  statute  is  to  prevent  the  carrying  of  concealed  deadly  weapons 
about  the  person ;  because^  persons  becoming  suddenly  angered  and 
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haviDg  such  a  weapon  id  their  pocket,  would  be  likely  to  uee  it, 
which  in  their  sober  moments  they  would  not  have  done,  and 
which  could  not  have  been  done  had  not  the  weapon  been  upon 
their  person. 

In  order  that  a  person  may  be  convicted  under  this  statute, 
the  spirit  and  intent  of  the  statute  must  be  violated.  Where  a 
person,  for  instance,  in  walking  along  the  road  picks  up  a  pistol 
and  puts  it  in  his  pocket,  or  if  a  man  buys  a  pistol,  puts  it  in  his 
pocket  and  carries  it  home — ^the  act  never  contemplated  that  he 
would  be  guilty  of  carrying  concealed  a  deadly  weapon,  because 
this  is  not  so  carrying  a  deadly  weapon.  The  mere  fact  of  the 
person's  putting  it  in  his  pocket  and  carryii^  it  home  is  not  a 
violation  of  this  statute. 

Tou  have  heard  the  testimony,  and  from  that  testimony  you 
must  make  up  your  minds  whether  or  not  this  person  is  guilty. 
In  the  intent  and  meaning  of  the  statute,  was  the  person  carrying 
concealed  a  deadly  weapon?  Was  he -doing  it  as  a  matter  of  habit? 
Was  he  concealing  the  weapon  which  he  would  be  likely  to  use, 
which  the  statute  is  intended  to  prevent? — those  are  matters  for 
you  to  determine. 

There  is  testimony  (if  you  believe  it)  that  this  person  was  not 
the  owner  of  the  pistol ;  that  it  came  into  his'  possession  under  pe- 
culiar circumstances ;  that  it  was  taken  from  another  person  and 
given  to  him  ;  that  he  intended  to  keep  this  weapon  and  restore  it 
to  its  owner.  In  other  words,  the  weapon  was  but  for  a  few  min- 
utes in  the  possession  of  the  person, — not  with  the  intent  of  carry- 
ing concealed  the  deadly  weapon,  but  with  the  intention  of  keep- 
ing the  weapon,  which  for  the  time  being  was  necessarily  kept  in 
his  pocket.  If  you  believe  that  testimony,  then,  under  the  provis- 
ions of  this  statute,  he  was  not  carrying  concealed  a  deadly  weapon, 
for  the  time  being.  If  a  man  is  drunk  and  is  likely  to  do  some 
violent  act,  and  you  take  his  pistol  from  him  and  thrust  it  in  your 
pocket,  and  while  grappling  with  him,  he  having  hold  of  you  and 
you  trying  to  get  loose,  a  man  comes  up  to  you  and  takes  it  from 
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joxx, — ^you  are  not^  according  to  the  meaning  and  spirit  of  this  act^ 
-carrying  concealed  a  deadly  weapon.  If  you  believe  this  testimony 
offered  here,  then  this  person  cannot  be  convicted. 

If,  on  the  other  hand,  you  believe  from  the  testimony  adduced 
on  the  part  of  the  State  that  this  man  had  this  pistol — ^it  matters 
not  where  it  came  from ;  if  he  goes  to  a  store  and  buys  a  pistol, 
not  for  the  purpose  of  carrying  the  pistol  home,  but  buys  it  and 
puts  it  in  his  pocket  with  the  intention  of  carrying  it,  and  is  found 
there  vdth  that  pistol  upon  him  and  that  with  the  intention  of  con- 
•oealing  it,  then  he  is  carrying  concealed  a  deadly  weapon.  But  you 
must  take  the  facts  and  circumstances  into  consideration,  and  ac- 
cording to  its  meaning,  make  an  application  of  this  statute  to  them. 
This  case  presents  just  that  state  of  facts  exactly ;  and  we  have 
given  you  the  interpretation  to  be  placed  upon  this  statute. 

If  there  should  be  any  doubt  in  your  minds — any  reasonable 
<doubt — as  to  the  person's  being  guilty  of  this  offence,  then  he 
would,  of  course,  be  entitled  to  the  benefit  of  the  doubt.* 

Verdict:     "  Not  guilty.'' 


'"'NoTB : — The  above  decision  was  approved  by  the  full  Court — ^the  new  mem- 
bers thereof  being  Chief  Justice  Lore  and  Judge  Marvel — ^in  the  case  of  the  Sta/e  v, 
John  Culletif  similarly  indicted  (in  the  Court  of  General  Sessions,  in  and  for  New 
Castle  County),  at  November  term,  1893.  ' 
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The  State  v.  Oscar  Norton. 
Gaming — IndictmevU. 

An  indictment  for  **  keeping  and  exhibiting  a  sweat-cloth  on  which  dice  were  played 
for  money,*'  based  on  Chapter  454,  Volume  1 1,  Laws  of  Delaware,  "  An  Act 
for  the  suppression  of  gaming,'*  is  sufficient. 

{New  Castle,  September,  i8g2.) 

Indictment  for  "unlawfully  keeping  and  exhibiting  a  sweat- 
cloth  on  which  dice  were  played  for  money." 

Branch  H,  Oilea,  Deputy  Attorney  General  for  the  State. 

John  Bigga,  for  the  prisoner. 

At  the  trial,  Giles,  Deputy  Attorney  General,  stated  in  open- 
ing, that  the  indictment  was  drawn  under  an  act  in  the  Remsed  Cdde 
of  1874  for  the  suppression  of  gambling, /ownd  ai  pojge  786, 

Biggs,  for  the  defendant,  moved  that  the  indictment  be  quashed 
on  the  following  grounds : 

1.  That  it  does  not  appear  in  the  indictment  that  this  was  a 
game  of  chance  that  was  played,  while  the  gist  of  the  offence  is^ 
playing  a  game  of  chance.  The  allegation  that  it  is  a  game  of 
chance  is  material  and  must  be  alleged,  in  the  indictment  and  not  being 
alleged,  there  cannot  be  a  conviction. 

2.  The  detective  says  he  was  running  a  game  of  *^sweat,"  not 
a  game  of  dice  ;  there  is  no  such  a  game  as  '^dice." 

3.  Even  if  they  had  allied  that  it  was  a  game  of  "dice,"  a 
conviction  could  not  be  urged  under  it.  There  was  a  case  in  Kent 
County  during  Mr.  Gray's  term  as  Attorney  General,  in  which  the 
indictment  was  drawn  alleging  that  a  game  of  '^cards"  was  being 
played,  and  Mr.  Harrington  objected  (and  the  Court  sustained  the 
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objection)  that  there  was  no  such  game  as  "cards,"  but  that  there  is 
such  a  game  as  "euchre"  or  "whist,"  etc.,  and  that  the  indictment 
should  have  been  that  it  was  a  game  of  chance. 

Mr.  Giles :  This  indictment  is  drawn  after  the  only  similar 
one  I  have  ever  known  to  be  drawn  in  this  State,  and  that  was 
drawn  by  Mr.  Alexander  B.  Cooper.  We  are  not  simply  charging 
this  man  with  throwing  dice,  on  some  table,  for  instance,  or  on  the 
ground,  but  the  indictment  is  drawn  against  this  man  for  "keeping 
and  exhibiting  a  sweat-cloth  on  which  dice  were  played  for  money." 

CuLLEN,  J.:  You  contend  that  the  allegation  is  necessary 
that  it  was  a  game  of  chance? 

Mr.  Biggs  :     Yes,  sir. 

CuLLEN,  J.:  In  the  first  place,  in  order  to  sustain  this  indict- 
ment,  there  must  be  shown  a  keeping  and  exhibiting  of  some  one 
of  the  articles  mentioned  in  the  Act  of  Assemby;  and  in  the  next 
place,  the  proof  that  there  had  been  by  and  through  that  particular 
instrument,  either  the  playing  of  cards,  playing  of  dice,  "or  any 
other  game  of  chance,  for  money." 

We  think  the  indictment  is  sufficient. 

Mr.  Biggs  :  I  understand  your  honors  to  rule  that  they  do 
not  have  to  allege  that  it  is  a  game  of  chance? 

CuLLEN,  J.;  No;  chance  is  one  thing,  dice  is  another,  and 
cards  is  another. 
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The  State  v.  James  Cobbett  Smith. 

AsaaxiU  vnHh  inteTvt  to  commit  Rape— IndictmerU— Age  of  Con- 
^erU — Proof — Oood  Charader. 

a  penetravit  without  emission  is  sufficient  to  constitute  rape. 

To  constitute  our  statutory  offence  of  felonious  assault  with  intent  to  commit  a  rape, 
the  circumstances  must  be  such  as  to  show  that  it  would  have  been  rape  had 
the  assailant  carried  out  his  attempt ;  for  every  ingredient  of  rape,  except  an 
actual  penetravit,  must  be  proved. 

'Where  a  female  is  under  the  statutory  age  of  consent  she  is  deemed  incapai}le  of  con- 
senting to  sexual  intercourse,  and  no  evidence  to  the  contrary  can  be  received 
or  considered  by  the  jury. 

In  an  indictment  for  assault  with  intent  to  commit  rape  it  is  not  necessary  to  aver 
that  the  assaulted  female  was  either  under  or  of  the  age  of  consent.  And  on 
the  trial  the  prosecution  can  prove  the  fact  as  it  ^xists. 

In  doubtful  cases,  proof  of  previous  good  character  should  have  due  weight  with  the 
jury,  but  where  proof  of  guilt  is  without  doubt,  previous  good  character  will 
not  avail  to  the  benefit  of  the  accused. 

{/Trnt  Omniy,  October  i8g2.) 

James  Corbett  Smith  (colored)  was  indicted  for  assault  with 
intent  to  commit  a  rape  upon  Emma  D.  Middleton,  a  little  girl 
about  four  and  a  half  years  old. 

The  uncontradicted  testimony  as  produced  on  the  part  of  the 
State  showed  the  following  facts :  That  on  July  14,  1892^  Mrs. 
Mary  E.  Middleton,  the  mother  of  the  child  alleged  to  have  been 
iissaulted,  had  placed  Emma,  after  washing  and  dressing  her,  upon 
the  back  porch  of  the  house ;  that  shortly  afterwards  she  went  to 
the  back  porch  and  not  seeing  the  child,  called  to  her  several  times, 
but  without  eliciting  any  response  ;  that  on  the  day  in  question  the 
prisoner  at  the  bar  had  been  ordered  to  assist  her  about  the  house, 
as  was  his  custom,  before  going  to  work  in  the  field;  that  at  the  time 
she  missed  her  said  child  the  prisoner  was  supposed  to  be  engaged 
in  carrying  in  wood  from  the  wood  pile,  near  at  hand,  io  the  kitchen 
of  the  farm  house;  that  upon  receiving  no  answer  when  she  called 
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her  daughter,  Mrs.  Middleton  then'called  the  prisoner's  name  several 
times,  but  he  also  failed  to  answer;  that  thereupon  she  looked  from 
the  porch  across  a  low  gate  between  the  wood  pile  and  the  house 
toward  the  wood  pile,  when  she  saw  the  prisoner  apparently  on  his 
all  fours  behind  a  low  pile  of  wood  in  about  the  position  he  would 
be  if  picking  up  chips ;  that  she  immediately  went  to  the  place 
where  she  saw  the  prisoner,  Smith,  and  in  the  very  spot  at  which 
she  first  saw  him  she  found  little  Emma  apparently  terrified,  in 
tears,  with  her  underclothes  unbuttoned  and  also  unmistakable 
evidence  of  the  dastardly  crime  upon  her  garments;  that  the  prints 
of  the  little  girPs  shoe  heels  were  plainly  visible  in  the  soft  earth 
where  she  was  found  as  were  also  the  toe  prints  of  the  prisoner; 
that  she  took  the  child  into  the  house,  changed  her  clothes  and 
examined  her  private  parts  to  sea  their  condition;  that  she  found 
the  same  red  and  apparently  chafed;  that  within  an  hour  afler  the 
occurence  the  &mily- physician,  Dr.  William  H.  Cooper,  was  sent 
for  who  also  examined  the  child  with  a  view  of  ascertaining  her 
condition,  but  who  failed  to  find  any  evidence  of  penetration. 

James  D.  Wright,  a  constable  of  Kent  County,  living  at 
Kenton,  testified  that  the  prisoner  was  brought  to  his  house  by  two 
citizens  from  Maryland  early  on  the  morning  of  Sunday,  July 
17th,  and  was  brought  by  him  to  Dover  and  surrendered  to  the 
SheriflF  of  Kent  County. 

John  R.  Nicholson,  Attorney  General  (to  witness)  :  "Did  he 
make  any  statement  or  confession  in  your  hearing  ?'' 

John  B.  Peninffton,  for  the  defendant,  (to  witness):  "Were 
those  statements  or  confessions  made  in  your  presence,  taken  down 
in  writing?"     A.  "I  do  not  know." 

Mr,  Peningion  (to  the  Court) :  "  I  object ;  before  he  can 
prove  this  confession  orally,  he  must  prove  that  it  was  not  reduced 
to  writing. 

The  Court,  Grxjbb,  J.,  overruled  the  objection  on  the  authority 
of  a  decision  in  the  case  of  the  State  v.  Vincent,  Houston's  Delaware 
Beports  of  Criminal  Cases,  p.  11. 
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The  witness  then  replied  to  the  above  question  of  .the  Attorney 
Oeneral  by  stating  that  the  prisoner  had  confessed  to  him  on  his 
way  to  the  jail  that  he  had  done  this  thing,  and  succeeded  in 
effecting  a  discharge  by  rubbing  between  the  child's  legs. 

The  State  here  rested. 

The  defence  offered  several  witnesses  who  testified  as  to  the 
previous  good  character  of  the  prisoner. 

Mr,  Penington  then  asked  the  Court  to  eliminate  from  the 
jury  box  all  of  the  testimony  adduced  by  the  State,  for  the  following 
reasons : 

1.  That  the  crime  as  charged  is  "Intent  to  commit  a  rape," 
whereas  if  it  had  been  accomplished,  it  would  not  have  been  a  rape; 
under  this  indictment  it  could  not  be  sustained,  because  it  has  been 
perpetrated  on  a  child  under  seven  years  of  age;  that  indictment 
should  have  been  drawn  under  the  provision  of  the  statute  against 
carnally  knowing  and  abusing  a  female  child  under  seven  years  of 
age.     PayrUer'8  Digest  (of  1874),  Sec.  10,  p.  766. 

2.  If  the  Court  hold  that  the  two  statements  in  the  Code  are 
to  be  construed  as  a  rape,  then  there  are  two  classes  of  rape,  and 
proof  of  one  kind  will  not  sustain  a  charge  of  rape  of  another 
£:ind,  nor  of  intent  to  commit  the  other  kind,  nor  even  of  assault; 
and  evidence  of  this  kind  was  not  admissible.  50  Blades  Indiana 
Reports,  Greer  v.  The  State,  267  ;  17  Iowa,  75  ;  82  Iowa,  749  ;  1 
JSioann^a  Tennessee  Reports,  160,  J^ale  v.  Cherry ;  55  Alabama, 
264,  Vasser  v.  The  Stale. 

3.  If  rape  consists  solely  and  alone  of  the  common  law  defi- 
nition of  rape  as  limited  and  controlled  by  the  enactments,  or  the 
words  which  are  adopted  into  Section  10  of  the  Revised  Code,  then 
an  indictment  for  committing  a  rape  upon  a  subject  which  is  em- 
braced in  the  definition  of  the  other  felony  cannot  be  sustained  or 
supported  by  evidence  of  that  other  felony  or  of  an  attempt  to  oom- 
mitt  ^that  other  felony.     1  Swanks    Tenn.    Reports,  160,  State  v. 
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Oierry;  50  Barber^ 8  Supreme  Court  Reports,  128  to  134,  People 
V.  Hugh  Quinn. 

4.  As  to  the  question  of  intent;  unless  the  jury  shall  believe 
that  the  accused  in  making  the  alleged  assault  intended  to  have 
criminal  connection  with  the  female,  at  all  hazards,  he  cannot  be 
eonvicted  of  an  assault  with  intent  to  commit  rape ;  in  other  words, 
if  the  jury  believe  at  the  time  the  assault  was  made,  with  the  op- 
portunity for  perpetrating  the  offence  visible  or  present,  he  made 
no  effort  to  commit  the  act  by  attempting  the  penetravit, — then  they 
cannot  presume  that  the  intent  rested  in  his  mind  to  commit  the 
act.     1  Russel  and  Ryan,  130,  Rex  v.  NiohoL 

John  R.  Nichobon,  Attorney  Greneral  for  the  State,  replied  to 
the  proposition  that  there  is  no  law  in  this  State  to  punish  an  out- 
rage of  this  nature  upon  a  female  child  under  the  age  of  seven 
years.  The  indictment  was  that  the  prisoner  "  did  assault  her,  the 
said  Emma  D.  Middleton,  violently  and  against  her  will  and  witb 
intent  feloniously  to  ravish  and  carnally  know,"  being  an  indict- 
ment for  an  assault  with  intent  to  commit  a  rape.  The  statute  law 
of  this  State  says  :  ^'  That  if  any  persQp  shall  assault  any  female 
with  intent  to  commit  rape,  such  person  shall  be  deemed  guilty  of 
felony  and  punishable  with  death."  Halea  PlecLs  the  Orown,  1st 
Volume,  Ist  Edition,  page  628,  defines  the  crime  of  rape ;  and  the 
same  authority  at  page  630,  states  that  the  carnal  knowledge  of  a 
female  child  under  the  age  of  ten  years  is  rape,  either  with  or  with- 
out her  consent.  The  object  of  the  statute  of  Elizabeth  was  merely 
to  settle  a  disputed  point  as  to  the  question  of  evidence  where  rape 
was  committed  upon  a  child  under  the  age  of  ten  years — whether  it 
was  incumbent  upon  the  prosecution  to  prove  affirmatively  violence 
•or  whether  it  was  to  be  conclusively  presumed  to  be  against  her 
consent,  citing  2  Bishop  on  Oriminai  Law,  Sec.  1112  (referring  to 
Statute  of  Eliz.) ;  18  Elizabeth,  Chap.  7 ;  1  East  Pleas  the  Crown ; 
Sec.  1118,  2  Bishop  on  Oriminai  Law,  (that  the  girl  is  never  too 
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jouDg,  provided  the  rape  is  proved  to  have  been  committed  on  her)^ 
1  Vol.  Del.  Laws,  page  67,  Sec.  5  (passed  in  1719);  Vol.  6,  Del. 
Laws,  711  (passed  1826  changing  previous  law  regarding  crime  of 
rape  in  Vol.  1);  Vol.  14  Laws  of  Del.,  Chap.  125,  p.  117  (passed 
in  1871  farther  amending  the  law  relating  to  rape);  4  Harrington, 
568,  8UUe  v.  EHaa  Handy ;  4  Gray  (Mass.  Reports)  7,  Common- 
toeaUh  V.  James  Sugland ;  1  Hill,  351,  Hayes  v.  The  People ;  1 
Archibald's  Oriminal  Praetiee  and  Pleading,  p.  1020  (top  paging, 
note ;  star  paging,  312);  9  Carrington  and  Payne,  722,  Regina  v^ 
Day  and  other  authorities. 

Grubb,  J.,  charging  the  Jury  : 

Oerdlemen  of  the  Jury :  This  indictment  which  you  are  em- 
paneled to  try  is  founded  upon  Section  11  of  Chapter  127  of  the 
Revised  Statutes,  which  provides  :  ^^  That  if  any  person  shall  with 
violence  assault  any  female  with  intent  to  commit  a  rape,  such  per- 
son shall  be  deemed  guilty  of  felony."  This  indictment  charges 
that  James  Corbett  Smith,  the  prisoner  at  the  bar,  a  certain  Emma 
D.  Middleton  unlawfully,  feloniously  and  with  violence  did  assault  • 
with  intent  her  the  said  Emma  D.  Middleton  violently  and  against 
her  will  feloniously  to  ravish  and  carnally  know,  against  the  form 
of  the  statute,  etc. 

Before  you  can  find  the  prisoner  guilty  in  manner  and  form  as 
he  stands  indicted,  you  must  be  satisfied,  beyond  a  reasonable  doubt, 
from  all  the  evidence  produced  at  the  trial  of  this  case.  First,  That 
the  assault  was  made  upon  the  said  Emma  D.  Middleton,  in  the 
manner  described  in  this  indictment ;  Second,  That  said  assault  was 
made  by  the  prisoner  and,  Third,  That  it  was  made  upon  her  with 
intent  to  commit  a  rape ;  and,  within  this  County. 

An  assault  is  an  unlawful  attempt  by  force  or  violence  to  do 
an  injury  to  the  person  of  another,  and  may  be  proved  by  evidence 
of  striking  at  another  with  or  without  a  weapon  or  missile,  and 
whether  the  aim  be  missed  or  not,  or  by  evidence  of  striking,  kick- 
ing or  pushing  at  another  with  the  fists,  feet,  privy  member,  or  any 
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portion  of  the  assailant's  bodj,  and  the  like,  in  a  manner  which 
conveys  to  the  mind  a  well-grounded  apprehension  of  personal 
violence ;  the  person  so  assaulted  being  within  probable  reach  of  the 
assailant  or  of  the  weapon  or  missile.  There  may  be  an  assault 
without  resulting  personal  injury;  since  any  unlawful  attempt 
coupled  with  a  present  ability,  to  commit  a  violent  injury  to  the 
person  of  another,  is  an  assault,  though  the  assailant  failed  to  com- 
mit the  injury  intended,  owing  to  the  interference  of  others,  or 
otherwise. 

But  the  charge  in  this  inclictment  comprises  not  only  an  as- 
sault, but  it  goes  further  and  alleges  that  an  assault  was  made 
with  a  felonious  intent  to  rape  Emma  D.  Middleton.  To  constitute 
our  statutory  offence  of  felonious  assault  with  intent  to  commit  a 
rape,  the  circumstances  must  be  such  as  to  show  that  it  would  have 
been  rape,  had  the  assailant  carried  out  his  attempt ;  for  every  in- 
gredient of  rape,  except  an  actual  penetravit,  must  be  proved. 

It  is  therefore  necessary  for  the  jury  to  be  informed  as  to  the 
definition  and  nature  of  the  crime  of  rape.  Rape,  at  common  law, 
in  this  State,  has  been  held  to  be  the  carnal  knowledge  of  a  woman 
above  the  age  of  ten  years,  against  her  will ;  or  of  a  female  child, 
under  the  age  of  ten  years  with,  or  against  her  will,  the  law  con- 
sidering her  incapable  of  consent.  Formerly  in  the  prosecution  for 
rape  it  was  held  that  both  penetration  and  emission  were  necessary 
to  constitute  carnal  knowledge,  but  now,  under  our  statute,  the  car- 
nal knowledge  is  deemed  complete  under  proof  of  an  actual  pene- 
travit only.  While  the  slightest  penetration  is  sufficient,  yet  there 
must  be  at  least  proof  of  some  degree  of  entrance  of  the  male  or- 
gan within  the  labia  pudendum  of  the  female.  Force,  either  actual 
or  presumptive,  is,  in  l^al  contemplation,  an  essential  element  of 
rape,  whether  it  be  committed  on  a  female  over  or  under  the  age  of 
consent.  Where  the  carnal  knowledge  is  of  a  female  of  the  age  of 
consent,  there  must  be  actual  proof,  by  either  direct  or  circumstan- 
tial evidence,  that  it  was  consummated  by  force  and  against  her 
will.     But  where  she  is  under  the  age  she  is  deemed  incapable  of 
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oonsentiDg  to  sexual  interoourse,  and  therefore  the  law  conclosivdy 
preeames  that  carnal  knowledge  of  a  female,  under  either  the  com- 
mon law,  or  any  statutory  age  of  consent,  has  been  aoeomplisbed  by 
force  and  against  her  will ;  and  no  evidence  to  the  contrary  can 
lawfully  be  received  or  considered  by  the  jury  for  the  purpose  of 
rebutting  or  overthrowing  this  presumption.  So  that  in  prosecu- 
tions for  rape,  when  the  fact  of  carnal  penetration  of  a  female 
under  the  age  of  consent  is  proven,  the  law  conclusively  presumes^ 
without  further  proof,  that  force  was  used,  and  deems  the  crime 
complete -when  properly  charged  in  the  indictment.  But  upon 
proof  of  carnal  penetration  of  a  female  .of  the  age  of  consent, — 
that  is,  of  seven  years  or  more,  in  this  State — ^the  burden  is  up(m 
the  prosecution  to  further  prove  to  the  satisfaction  of  the  jury,  be- 
yond a  reasonable  doubt,  that  the  penetration  was  consummated  by 
force  and  against  her  will,  or  by  putting  her  in  great  fear  and  ter- 
ror, before  a  conviction  can  be  had.  In  the  former^  case  the  exis- 
tence of  f(Nrce  is  a  presumption  of  law ;  in  the  latter,  a  conclusion 
of  tiie  jury  from  the  actual  evidence  thereof  submitted  to  them  at 
l^e  trial.  The  provision  of  Chapter  106,  Vol.  14,  Laws  of  Dela- 
ware, enacted  March  28, 1871,  in  no  wise  altered  the  common  law 
definition  and  application  of  rape  in  this  State,  except  to  lower  the 
age  of  consent  of  a  female  child  from  ten  to  seven  years,  and  to  in- 
crease the  punishment  for  carnally  knowing  and  abusing  a  female 
child  under  seven  years  of  age,  from  a  non-capital  to  a  capital 
grade.  Our  present  statutory  provisions  for  the  punishment  of  the 
crime  of  rape  are  contained  in  Section  10  of  Chapter  127  of  the 
Revised  Code,  are  as  follows : 

"  Every  person  who  shall  commit  the  crime  of  rape,  or  who 
shall  carnally  know  and  abuse  any  female  child  under  the  age  of 
seven  years,  shall  be  guilty  of  felony,  and  shall  suffer  death.'' 

Both  the  offence  of  carnally  knowing  and  abusing  a  female 
child  under  the  age  of  seven  years  and  that  of  carnally  knowing  a 
female  above  said  age,  by  force  and  against  her  will,  are  rape,  as 
ikej.  come  within  the  common  law  definition  of  that  offence.    The 
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distinction  between  them  relates  solely,  as  just  explained,  to  the 
character  and  amount  of  proof  required  to  convict  of  .the  offence. 
Accordingly,  under  our  present  statutory  provisions,  prosecutions 
for  rape  may  be  sustained  against  any  person  properly  charged  in 
the  indictment  with  carnally  knowing  any  female  either  above  or 
under  the  age  of  seven  years ;  and  so  also  may  prosecutions  under 
Section  11  of  Chapter  127  of  our  Code,  against  any  person  prop- 
erly charged  with  feloniously  assaulting,  with  intent  to  commit  a 
rape,  any  female  either  above  or  under  said  age. 

This  indictment  under  which  the  prisoner  is  tried,  chaises  him 
with  a  felonious  assault  with  intent  to  commit  a  rape,  and  in  the 
usual  and  technical  mode  of  alleging  that  offence.  As  the  term 
rape,  within  the  meaning  and  intent  of  said  Section  10  of  Chapter  127 
of  our  Code,  embraces  all  cases  of  the  violation  of  females  of  any 
age,  the  said  charge  in  this  indictment  manifestly  includes  those 
under,  as  well  as  of  statutory  age  of  consent.  Its  .formal  alle- 
gation of  the  assault  upon  the  person  therein  named,  with  intent 
her  ,violently  and  against  her  will,  feloniously  to  ravish  and  car- 
nally know,  furnishes  a  description  of  the  offence  charged,  suf- 
ficient to  plainly  and  fully  inform  the  prisoner  of  the  nature  and 
cause  of  the  accusation  against  him,  and  to  apprise  him  that  he  is 
required  to  be  prepared  to  answer  for  an  assault  with  intent  to  rape 
a  female  either  under  or  of  the  age  of  consent,  according  as  the 
proof  of  her  age  at  the  trial  shall  demand.  Therefore  it  is  not 
necessary  in  an  indictment  containing  such  an  all^ation,  to  aver 
that  the  female  upon  whom  the  said  offence  was  alleged  to  have  been 
committed  was  either  under  or  of  the  age  of  consent.  It  is  com- 
petent for  the  prosecution  to  prove  that  such  female  was  either  under 
or  of  said  age,  as  the  fact  may  be,  although  such  indictment  con- 
tains no  such  averment;  for  it  is  sufficient  without  it. 

In  the  case  now  before  you  the  prisoner  is  indicted,  not  for 
rape,  but  for  an  assault  with  intent  to  commit  a  rape.  As  already 
stated  to  you,  every  ingredient  of  rape,  except  an  actual  penetration 
must  be  shown  to  exist,  otherwise  the  prisoner  cannot  be  convicted 
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of  said  offence.  It  is  tbe  specific,  felonious  intent  to  commit  a  rape 
which  constitutes  the  offence  as  charged  in  this  indictment  There- 
fore, said  intent  to  commit  a  rape  on  the  body  of  Emma  D. 
Middleton  is  a  material  fact  allied  by  tbe  State,  and  is  as  necessary 
to  be  proved  by  the  prosecution,  to  the  satisfaction  of  the  jury, 
beyond  a  reasonable  doubt,  as  any  other  essential  ingredient  of  the 
offence  alleged  in  this  indictment,  in  order  to  obtain  the  conviction 
of  the  aoocused  in  manner  and  form  as  he  stands  indicted.  Such 
specific,  felonious  intent  may  be  proved  by  direct  evidence,  such  as 
the  express  confession  of  the  accused  that  he  committed  the  allied 
assault,  with  the  intent  charged.  It  may  also  be  established  by 
indirect,  or  circumstantial  evidence;  that  is,  it  may  be  inferred  by  the 
the  jury  from  the  proven  acts  and  conduct  of  the  prisoner,  and  the 
facts  and  circumstances  attending  them,  which  reasonably  indicate 
the  alleged  intent  to  commit  a  rape.  The  loathsome  and  shocking 
details  of  this  alleged  offence  are  all  in  evidence  before  you;  the 
lascivious  assault,  the  seminal  discharge,  the  place  of  probable  con- 
cealment, the  child's  tender  age,  her  exhibition  of  terror  and  tears,, 
the  condition  of  her  private  parts  and  of  her  clothing,  and  other 
circumstances,  from  which,  in  connection  with  all  the  evidence  in 
this  case,  you  are  to  draw  your  conclusion  in  reaching  your  verdict. 
If  you  shall  be  satisfied,  beyond  a  reasonable  doubt,  from  all 
the  evidence  before  you,  that  the  prisoner  placed  his  privy  member 
against  the  person  of  Emma  D.  Middleton,  she  then  being  under 
the  age  of  seven  years,  with  intent  to  commit  a  rape  upon  her,  you 
may  find  him  guilty  in  manner  and  form  as  he  stands  indicted ; 
and  it  will  be  no  defence,  if  at  the  time  of  said  assault  he  intended 
to  commit  a  rape  upon  her,  that  he  afterwards  desisted  and  aban- 
doned such  intent,  either  because  of  inability  to  effect  a  penetravit 
or  because  he  was  prevented  by  the  interference  of  the  child'a 
mother,  or  from  any  other  cause.  But  if  you  shall  not  be  so  satis- 
fied that  he  made  said  assault,  with  intent  to  commit  a  rape  upon 
her,  but  shall  believe  that  he  made  it  with  some  other  intent,  then 
you  may  find  him  guilty  of  an  assault  only. 
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With  respect  to  verbal  confesBions  of  the  aocuaed,  it  is  proper 
here  to  say  that  they  are  to  be  received  with  due  cantion.  The  d^ree 
of  credit  due  to  them  is  to  be  estimated  by  the  jury,  under  the  cir- 
cnmstanoes  of  each  case.  The  whole  of  what  the  prisoner  said  on 
the  subject,  at  the  time  of  making  the  confession,  should  be  taken 
together.  The  jury  may  believe  that  part  which  criminates  the 
accused  and  reject  that  part  which  is  in  his  favor,  or  vice  versa^  if 
they  see  sufficient  grounds  for  doing  so ;  for  the  jury  are  at  liberty 
to  judge  of  a  confession  like  other  evidence — ^that  is,  in  connection 
with  all  the  circumstances  of  the  case. 

In  reference  to  evidence  of  the  prisoner's  good  character,  it 
may  also  be  observed  that  it  is  always  admissible.'  In  doubtful 
cases,— as  where  there  is  great  conflict  of  testimoney  on  material 
and  essential  points,  or  where  the  evidence  for  and  against  the  ac- 
cused is  pretty  nearly  balanced, — former  good  character,  if  proved 
is  entitled  to  due  weight,  and  should  incline  the  scales  in  favor  of 
the  prisoner.  But  where  the  facts  proved  are  such  as  to  satisfy  the 
minds  of  the  jury  of  the  guilt  of  the  accused,  character,  however 
excellent,  is  entitled  to  very  little,  if  any,  consideration  or  weight. 

Grentlemen  of  the  jury,  you  are  now  to  determine,  from  all  the 
evidence  before  you,  whether  or  not  the  assault  charged  in  this  in- 
dictment was  made,  and  by  the  prisoner ;  and  also  whether  or  not 
he  made  it  with  intent  to  commit  a  rape  on  the  body  of  Emma  D. 
M iddleton.  and  in  this  County.  Under  this  indictment,  you  may 
find  him  guilty  in  manner  and  form  as  he.  stands  indicted,  or  guilty 
only  of  assault, — according  as,  in  your  judgment,  the  evidence  may 
warrant ;  but  if  you  do  not  find  him  guilty  of  either,  your  verdict 
should  be,  not  guilty. 

In  conclusion,  it  is  our  duty  to  remind  you  that  every  accused 
person  is  presumed  to  be  innocent  until  proven  guilty,  beyond  a 
reasonable  doubt;  but  by  this  is  meant,  not  a  vague  or  fanciful 
doubt,  but  such  a  doubt  only  as  sensible  and  impartial  men  may 
conscientiously  entertain  after  a  careful  consideration  of  all  the  evi- 
dence. 

Verdict  guilty. 
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ABORTION. 

Death  produced  by  the  procuring  or  attenpt  to  procure  the  nuscaniage  of  ft 

pregnant  woman,  unless  the  same  be  necessaiy  to  preserve  her  life,  is  murder 

of  the  second  degree.    The  assent  of  the  prq;nant  woman  is  no  defence.     SUUi 

V.  Lodge,  542. 
ACXX>MFUC£. 

MHicn  a  iKunicide  has  been  ooniBi^ted,  all  the  parties  who  were  aiding  and 

aiaisting  in  the  asank  are  equally  gnihy  with  the  one  ^idio  inflicted  the  fatal 

wounds.    State  v.  Miller^  564. 
ACKNOWLEDGEMENT. 

1.  A  notary  public  may  supply  a  clerical  onission  OMKie  by  htm  in  the  c^rtifi* 
cate  of  the  ackaowledgemeat  of  a  deed  tdcen  before  him.  ffanscH  ^  Burris  v. 
Cochran,  184. 

2.  The  jurat  to  an  affidavit  made  before  a  notary  public  may  be  embodied  in 
the  certificate  or  appear  at  the  foot  thereof.  Ihtd. 

ACTION— See  Pleading. 

AFFIDAVIT — See  Capias  ad  Respondendum  ;  Acknowledgement. 

AGENT— See  Collector  or  Taxes,  i,  t ;  Corporations,  4-6. 

APPEAL— See  Justice  of  the  Peace. 

ARREST. 

Notwithstanding  Code  Del.  p.  795,  provides  that  "  when  imprisonment  is  part 
of  the  sentence,  the  term  shall  be  fixed,  and  its  commencement  and  ending  sped- 
fied,"  a  prisoner  who  escapes  before  his  time  u  served,  and  remains  at  laige  until 
his  term  is  up,  is  liaUe  to  arrest  for  the  purpose  of  carrying  his  sentence  into 
efiaot  Such  a  case  is  governed  by  the  maxim,  tmUus  commodum  capere  potest  de 
if^mria  nut  propria,  MeCay  v.  Sheriff  of  N.  C  Co^^  J^^z* 
See  Practice. 

ASSESSMENT  OF  TAXES— See  Taxes. 

ATTACHMENT— See  FoUsign  Attachment;  Executions. 

BAIL*— See  Capias  ajd  Respondendum. 

BAILMENTS— See  Bill  or  Ezckahgs. 
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BILL  OF  EXCHANGE. 

A  bill  of  exehange  becomes  the  property  of  the  payee  as  sooo  as  endorsed  by 
hun ;  and  if  at  once  handed  back  to  the  drawer  for  purposes  beneficial  to  the 
payee,  the  general  property  therein,  or  the  cash  obtained  thereon,  remains  in  the 
payee  and  the  drawer  becomes  a  bailee  thereof,  State  v.  IHixpairick  ^  Mc- 
Gurgan,  384. 

BOND— Sec  Seal. 

BOOK  OF  ORIGINAL  ENTRIES. 

An  account  -book  made  up  of  items  jotted  down  upon  a  slate  dniing  the  day  and 
subsequently  transferred  to  said  book  is  a  book  of  original  entry.  Nichols  v. 
Vinson^  274. 

CAPIAS  AD  RESPONDENDUM. 

An  affidavit  prescribed  by  act  of  assembly  to  hold  a  defendant  to  bail  in  a  dvil 
action  is  a  part  of  thie  process  to  bring  him  into  court,  and  any  objection  to  it  on 
the  ground  of  defect,  deficiency  or  irr^jiularity  in  it,  may  be,  and  must  be  taken 
advantage  of  by  the  defendant  in  the  first  instance,  and  before  he  has  given  bail 
or  entered  appearance ;  and  if  he  fails  to  do  so,  he  mast  be  considered  to  have 
waived  his  objection  to  it,  and  neither  he  nor  his  baO  can  afterwards  avail  him- 
self of  the  objection.     Sedgewick  v,  Houston,  113. 

CARRIER. 

/  The  cameras  responsibility  for  safe  carriage  and  delivery  of  goods  is  to  the  con- 
signee and  not  to  the  consignor  unless  the  consignor  agreed  to  deliver  them  to  the 
place  of  the  consignee.     Phoenix  v.  Capelle,  232. 

CHALLENGES— See  New  Trial,  2,  3 ;  Practice. 

CHANCE— See  Gaming. 

CHATTEL  MORTGAGE. 

The  lien  of  a  chattel  mortgage  attaches  fix>m  the  completion  and  delivery  of 
the  mortgage  and  not  from  the  time  of  recording.     Hanson  &*  Burris  v.  Cock- 
ran,  1 84. 
See  Landlord  and  Tenant. 

COLLECTOR  OF  TAXES. 

X .  The  constitution  and  the  law  equally  contemplate  the  payment  of  public  taxes 
by  the  taxable  in  person,  yet  there  is  no  legal  prohibition  of  its  being  done  through 
an  agent ,  and  if  a  collector  deliver  a  receipt  therefor  to  an  agent,  duly  authorized 
to  receive  it,  he  would  be  exempt  firom  any  penalty  for  improper  delivery  of 
receipts.     Hawhins  if.  Dougherty ,  157. 

2.  A  tax  collector,  having  the  right  to  collect  taxes  from  the  taxable  himself, 
of  which  right  no  court  by  a  mandamus  can  deprive  him,  cannot  be  compelled  to 
receive  a  principal's  taxes  from  the  hands  of  his  agent  or  attorney  in  fact,  but  if 
he  refuses  taxes  thus  tendered  to  him  and  afterwards  fails  to  collect  them,  he 
will  be  liable  on  his  official  bond  for  the  amount  thereof.  ,  IHd, 
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.  ^        3-  A  collector  has  the  ri^t  to  dedine  to  deliver  a  tax  receipt  to  any  one  but 
the  taxable  himself.  Md, 

4.  A  court  will  not  interfere  and  declare  what  the  collector  of  taxes  shall  do, 
there  being  yet  about  two  months  in  which  he  may  perform  his  duty  in  the 
collection  of  {axes.  .    Jhid, 

5.  "An  act  in  relation  to  the  Levy  Court  of  New  CasUe  county,"  passed  April 
28,  1 89 1,  af^inted  a  receiver  of  taxes  and  county  treasurer  for  New  Castle  county 
and  provided  '*  that  the  terms  and  powers  of  office  of  the  county  treasurer  and  col- 
lectors of  taxes,  who  had  been  appointed  or  elected  by  the  Levy  Court  of  New 
Castle  county  since  the  first  day  of  February,  1 89 1,  be  and  the  same  are  hereby 
terminated  and  ended,  and  the  said  offices  as  now  fixed  by  law  are  hereby 
abolished :  '*  Jleldj  that  said  act  did  not  take  from  an  ex-collector  of  taxes  the 
powers  given  him  by  previous  statutes  to  collect  for  two  years  after  the  date  of 
his  warrant  all  uncollected  taxes  due  on  his  duplicate.  Smiih  v.  Ridings  235. 
See  Taxes. 

COMMON  LAW. 

We  are  bound  by  such  parts  only  of  the  common  law  and  its  statutory  affinities 
as  concerns  our  condition  and  circumstances.     State  v.  WiUiams^  508. 
CONCEALED  DEADLY  WEAPON. 

In  order  to  convict  for  carrying  concealed  a  deadly  weapon,  it  must  appear 
that  the  carrying  of  the  weapon  was  oot  accidental  or  temporary  or  in  a  Inti- 
mate manner,  but  was  being  carried  as  a  deadly  weapon.    State  v.  Chippey^  583. 
CONSPIRACY. 

1.  A  conspiracy  is  an  unlawfiil  combination  entered  into  by  two  or  more  per- 
sons for  the  purpose  of  doing  an  act  which  is  unlawful,  or  the  doing  of  a  lawful 
act  by  unlawful  means.     State  v,  Clark,  536. 

2.  In  a  trial  upon  an  indictment  for  conspiracy  the  conspiracy  must  be  proven 
as  any  other  fact.  Ibid. 

3.  When  the  fact  is  proven  that  a  conspiracy  exists,  the  declarations  of  ail  the 
parties  who  were  concerned  in  that  conspiracy  is  evidence  against  the  whole, 
though  they  were  not  present.  Ibid, 

4.  A  party  becoming  a  co-conspirator  after  the  formation  of  the  conspiracy  is 
as  guilty  as  though  he  were  in  the  mcipient  stage  of  the  same.  3id, 
See  Husband  and  Wife,  4. 

CONSTRUCTION  OF  STATUTES— See  Statutes,  Construction  of. 
CONTRACTS. 

Where  a  party  receives  the  benefit  of  a  service  rendered  by  another  the  law 

establishes  an  implied  contract  upon  which  the  latter  may  recover  in  an  action  of 

assumpsit  what  he  proves  the  services  to  be  reasonably  worth.     Nichols  v. 

Vinson,  274. 

See  Pleading,  2,  5. 
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CORPORATIONS. 

t.  A  corporation,  opertdng  an  ele^c  lighting  plant  by  means  of  wires  run- 
ning tliroogh  the  streets  of  a  city,  is  bound  to  a  degree  of  care  and  diligence  pro* 
portionate  to  the  danger  tiiat  is  liable  to  ensue  from  the  dangerous  agencies  used. 
The  corporation  must  use  every  means  to  protect  the  public  from  loss  or  injury 
and  to  make  safe  the  public  citizens  passing  over  the  streets  unaware  of  danger* 
C^Jk  V,  Eiectrie  Co,^  306. 

2.  Said  corporation  must  immediately  remedy  any  defect  or  break  in  its  wires, 
caused  from  defects  latent  or  patent  or  by  unavoidable  accident  Rid. 

3.  If  one  of  the  wires  of  said  corporation  be  broken  down  in  a  storm  and  the 
plaintiff  carelessly  runs  into  the  same  and  is  injured,  he  is  guilty  of  contributory 
negligence  and  cannot  recover  damages  therefor.  Rid, 

4.  A  statement  issued  by  an  officer  of  a  loan  association  under  the  seal  of  the 
corporation  in  lieu  of  a  certificate  of  stodc,  die  company  being  in  the  habit  of 
ditts  certifying  to  stockholders,  is  binding  upon  Che  covporation,  and  a  party  mak- 
ing a  loan  of  money  on  the  faith  of  such  statement  may  recover  from  the  ooixx>' 
ration  the  value  thereof.    Richardson  v.  Loan  Association^  354. 

5.  A  corporation  is  bound  by  the  acts  of  its  agent  within  the  scope  of  his 
authority.  Rid, 

6.  If  an  agent  of  a  corporation  acts  without  the  scope  of  his  authority  and  said 
acts  be  in  any  way  recognized  by  the  corporation  as  valid,  it  amounts  to  a  ratifi- 
cation and  the  corporation  is  liable  tbereoa.  Rid, 
See  La&ceny,  2. 

CORPORATIONS,  MUNICIPAL. 

A  municipal  corporation  having  charge  of  the  public  streets  is  liable  for  dam* 
ages  to  the  property  of  a  citizen  resulting  frx»n  negligence,  unskilfulness  or  want 
of  proper  care  in  the  conduct  of  the  work.    Bens<m  v,  fVilmimgton,  359. 
See  Nuisance,  a. 

COSTS— See  Replevin,  3. 

DAMAGES. 

1.  The  jury  in  awarding  damages  to  the  wife  of  the  decea.sed  should,  take  into 
consideration  losses  passed  and  prospective.  .  WiUiams  sr.  IVaUon  ^  IVkamn 
Co.,  322. 

2.  In  an  action  on  the  case  for  damages  to  property,  the  plaintiff  may  recover 
for  all  damages  sustained  up  to  the  time  of  judgment.    Benson  z/.  fVilmingtom^ 

359- 

3.  The  jury  must  take  no  account  of  any  damages  which  is  not  the  aatural 
ttid  proximate  result  of  the  defendant's  negligenoe  and  which  is  not  reduced  by 
pioof  to  dollars  and  cents.  Rid. 
See  Landlord  and  Tenant  ;  Mastbh  and  Sektamt. 

DEEDS. 

A  deed,  made  by  one  of  the  devisees  of  an  estate  tail  with  renumder  ««er  U> 
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the  snryiTor,  evidencing  an  intent  to  convey  to  the  grantee  all  the  estate  of  the 
grantor  but  not  using  the  necessary  terms  for  a  fee  simple,  will  be  held  to  con- 
vey an  estate  for  the  life  of  the  grantee,  that  being  the  most  t>eneficial  estate  to 
him.     Pr€ttyman  v.  Conaway,  221. 

See  ACKNOWLEDGBMSMT,  I,  2. 

DELINQUENTS-  See  Taxes. 

DOGS. 

The  owner  or  harborer  of  a  vicious  dog  which  was  in  the  habit  of  running 
out  at  travellers  passing  on  the  highway,  after  he  has  knowledge  of  the  habit  of 
such  dog,  is  guilty  of  wilful  negligence  in  longer  keeping  him  at  laige  and  is- 
liable  for  damages  sustained  by  a  traveller  passing  on  the  highway  occasioned  by 
the  dog  running  out  and  firighfening  his  horse  ;  and  being  guilty  of  wilful  negli- 
gence he  cannot  set  up  a  plea  of  contributory  n^ligence  on  the  part  of  the 
traveller.    Jbfus  v.  Carey,  214. 

DRUNKENNESS. 

1.  DnmkenBess  is  no  excuse  for  crime ;  bat  actual  insanity  produced  by  con- 
tifmed  dissipation  is  a  good  defense,  as  insanity  from  any  other  cause^  and  will 
relieve  the  prisoner  from  criminal  responsibility.    Slaie  v,  Hdrrigan,  369. 

2.  Dnmkenness  is  no  excuse  for  crime  whether  the  subject  of  it  knew  what  he 
waa  doing  at  the  time  or  not;  but  where  mama  a  poiu  has  resulted  fron  long 
continued  intemperance  and  the  accused  party  can  show  that  the  crime  was 
committed  when  under  the  influence  of  that  disease,  he  must  be  acquitted  as 
for  insanity  from  any  other  cause.     State  v,  DavU^  ^orj. 

3.  The  fact  that  the  accused  was  actually  drunk  at  the  time  he  committed  the 
homicide  will  not  reduce  the  offence  from  murder  of  the  first  degree  to  murder 
of  the  second  d^^ree  unless  the  jury  be  satisfied  that  he  was,  from  Uiat  cause,, 
unable  to  know  what  he  was  about ;  but  if  so  satisfied,  the  homicide  is  reduced 
Id  murder  of  the  seocHid  degree.  Ihid, 

DYING  DECLARATIONS— See  Evidhtce,  15. 
ELECTION  OFFICER. 

1.  Before  an  election  officer  can  be  convicted  of  wilfully  and  knowingly  re- 
fusing to  receive  the  vote  of  an  elector  it  must  be  proven  that  the  elector,  in 
person,  tendered  his  ballot  to  the  officer  and  at  the  same  time  produced  the 
necessary  evidence  of  his  qualifications  as  an  elector.     State  v.  Cotton,  530. 

2.  A  judicial  officer  of  election  cannot  question  the  sufficiency  of  naturalization 
papers  of  an  elector,  properly  certified  and  sealed  by  the  derk  of  the  court 
issuing  the  same.  Ibid, 

3.  Where  an  officer,  judicial  or  otherwise,  has  the  opportunity  to  ascertain  what, 
under  circumstances  arising  or  expected  to  arise,  is  his  duty,  and  neglects  to  do  so, 
and  chooses  to  act  without  such  knowledge,  he  takes  the  risk  of  acting  on  his 
own  responsibility  and  must  be  held  to  intend  the  consequence  of  such  action. 

Ilnd. 
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ELECTIONS. 

The  G>nstitution  of  Delaware  prSvides  that  every  elector  must  have  paid  a 
county  tax  within  two  years  next  before  the  election,  which  shall  have  been  as- 
sessed at  least  six  months  before  the  election.    FrUszUben  v,  SnalUross^  I. 

ELECTORS,  QUALIFICATIONS  OF— See  Elections;  Taxes,  1-5. 

ELECTRIC  LIGHTING  PLANT— See  Corporations. 

ESCAPE— See  Arrest. 

EVIDENCE. 

1.  A  party  setting  up  the  death  of  another  must  show  that  he  is  dead  in  f»Ktt 
•     or  that  a  reasonable  effort  has  been  made  and  without  supcess,   to  ascertain 

whether  he  is  dead.   After  seven  years  without  intelligence  concerning  the  person 
the  presumption  of  life  ceases.     Prettyman  v,  Conaway,  221. 

2.  Reports  made  in  the  ordinary  transaction  of  business,  provided  they  are 
connected  with  the  matters  in  issue,  may  be  testified  to ;  but  mere  conversations 
between  subordinates  and  superiors  are  not  admissible.  TVUliatHs  v.  WoUqh  ^ 
fVkann  Co.,  322. 

3.  A  paper  produced  at  the  trial  of  a  cause  and  read  from  by  one  of  the  counsel 
without  objection  from  the  other  side  is  supposed  to  be  offered  in  evidence. 
Benson  v.  Wilmington^  359. 

4.  Counsel  cannot  read  from  the  ordinances  of  the  City  of  Wilmington  after 
both  sides  have  closed  their  evidence,  said  ordinances  not  having  been  offered 
in  evidence  at  the  proper  time.  IHd. 

5.  Evidence  of  the  mental  condition  of  the  prisoner  several  months  before  the 
homicide  committed  by  him  is  part  of  the  history  of  the  case  and  may  be  taken 
into  accoimt  by  the  jury  when  considering  the  defense  of  insanity.  State  9. 
Harrigan,  369. 

6.  In  law  the  sanity  of  the  accused  is  presumed  and  so  continues.untiI  rebutted 
by  proof  to  the  contrary  satisfactory  to  the  jury.  Ibid, 

7.  Where  the  party  killing  the  other,  did  it  with  a  deadly  instrument,  or  by  the 
use  of  other  deadly  means,  the  law  implies  malice.     State  v.  Davis  407. 

8.  Anything  which  shows  that  the  fatal  shot  iired  was  the  result  of  a  purpose, 
conceived  though  it  may  have  been  but  a  moment  before,  satisfies  the  require*" 
ment  of  the  law  for  malice  aforethought,  as  much  as  if  it  were  done  under  the 
influence  of  an  old  enmity.  Ibid, 

9.  In  an  indictment  for  murder,  malice  is  a  necessary  element  of  the  crime, 
to  be  alleged  in  the  indictment  and  shown  to  the  jury ;  but  whenever  a  homi* 
cide  is  committed  with  a  deadly  weapon,  or  instrument  likely  to  produce  death,  the 
law  adjudges  that  the  act  was  a  malicious,  and  therefore  murderous  one,  unless  the 
accused  can  show  that  it  was  purely  accidental,  or  excusable  on  the  ground  of  self 
defence  or  defence  of  one's  habitation,  or  done  in  the  heat  and  excitement  of 
uncontrollable  passion,  not  out  of  proportion  to  the  provocation  given,  and  which 
the  slayer  was  powerless  to  resist;  in  the  case  of  homicide  in  self  defence  the 

'  slayer  must  be  in  actual  present  danger  of  life  or  limb,  not  according  to  his  own 
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belief  only,  but  must  have  been  so  in  fact,  in  the  judgment  of  the  jury,  upon 
the  proof  of  the  case.     State  v,  Becker^  41 1. 

10.  Every  homicide  done  with  a  deadly  weapon,  is  in  law  presumed  to  be 
a  malicious  homicide,  and  is  murder,  unless  done  under  thie  influence  of  sudden 
passion,  or  in  the  lawful  defence  of  the  slayer's  person,  family  or  habitation. 
State  V,  TalUyy  417. 

11.  The  accused  is  presumed  to  be  innocent  until  proved  to  be  guilty.  When 
such  proof  is  made,  the  presumption  of  innocence  ceases  altogether.  State,  v. 
DUl,  495. 

1 2.  The  prisoner  shall  be  acquitted  if  his  testimony,  though  comparatively  weak, 
shall  create  in  the  minds  of  the  jury  sincere  doubt  of  his  guilt.  Such  doubt  must 
grow  out  of  the  evidence  alcme  in  the  case,  and  be  supported  by  reason.  It  is 
not  any  fact  proved  by  the  defence  which  will  justify  a  doubt  of  guilt,  but  such 
facts  only  as  substantially  impair  the  criminating  proof.  .  Ibid. 

13.  A  shotgun  fired  within  killing  distance,  and  aimed  at  a  vital  part,  there 
being  no  proof  to  the  contrary,  shows  intent  to  kill.  Ibid, 

14.  The  inference  which  a  jury  is  warranted  in  drawing  from  circumstances 
proved  must  be  inconsistent  with  any  other  reasonable  one.  Ibid, 

15.  fn  the  trial  of  homicidal  cases,  previous  statements  of  a  deceased  party- 
tending  to  contradict  her  dying  declarations  are  admissible  in  evidence.  State  v. 
lodge,  542. 

16.  The  State  cannot  introduce  evidence  as  to  the  accused's  general  reputation, 
unless  the  accused  first  puts  his  character  in  issue.  Ibid, 

17.  Every  man  is  presumed  to  intend  the  ordinary  and  natural  consequences 
of  his  own  acts.  And  where  the  killing  is  shown,  unaccompanied  by  circum- 
stances of  justification,  excuse  or  mitigation,  malice  is  presumed  and  the  offence 
is  murder.     State  v.  Miller,  564. 

18.  A  jury  ought  not  to  convict  of  murder  imless  the  dead  body  be  seen  and 
identified,  or  unless  the  circumstances  be  such  as  to  leave  no  reasonable  doubt  of 
the  fact.  Ibid, 

19.  Evidence  of  confessions  of  guilt  made  by  the  prisoner  must  be  received 
with  great  caution  by  the  jury,  and  may  be  accepted  or  rejected,  in  part  or  in 
toto  by  the  jury,  as  any  other  evidence.  Ibid. 

20.  The  testimony  of  expert  witnesses  as  to  blood  stains  ascertained  by  chemical 
or  microscopic  examination,  must  be  received  with  great  caution  in  homicidal 
cases,  and  valued  according  to  the  learning  and  skill  of  the  expert  and  the  nature 
of  the  investigation,  and  be  received  or  rejected  as  any  other  testimony.     Ibid. 

21.  The  testimony  of  detectives,  police  officers  and  relatives  of  accused  persons 
should  be  cautiously  scrutinized  and  carefully  viewed  in  connection  with  all  the 
circumstances  proven.  Ibid. 

22.  In  doubtful  cases,  proof  of  previoui  good  character  should  have  due 
weight  with  the  jury,  but  where  proof  of  guilt  is  without  doubt,  previous  good 
character  will  not  avail  to  the  benefit  of  the  accused.    State  v.  Smith,  588. 
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EVIDENCE— CofUinued. 

See  Book  of  Original  Entries  ;  Conspiracy,  3 ;  Drunkenness,  3  ;  Elec- 
tion Officer;  Larceny,  3;  Marriage;  Murder,  8,  ii;  Pleading, 
4;   Rape,  3:  Wills. 

EXECUTIONS. 

1.  A  writ  of  attachment  or  ezecutioii  issued  to  the  sheriff  vests  in  him  the  right 
to  seize  the  property  of  the  defendant  therein ;  but  it  gives  him  no  right  to  seize 
the  goods  of  another  party ;  if  he  does,  he  becomes  a  trespasser.  Siotiwell  9. 
Robinson^  313. 

2.  The  sheriff  must  seize  and  sell  the  goods  of  the  defendant  in  an  execution 
in  his  hands,  even  if  no  bond  of  indemmty  be  given  him  by  the  plaintiff ;  if 
there  be  doubt  as  to  whom  the  goods  bdong,  he  may  sunmion  a  jury  of  twelve 
men  and  thereby  inquire  into  the  title  of  those  goods  and  chattels,  and  opoo  the 
rendition  of  their  verdict  he  may  protect  himself.  Md. 

EXECUTORS  AND  ADMINIS  TRATORS. 

In  a  suit  for  damages  begun  by  the  deceased  in  his  lifetime  and  continued  after 
his  death  by  his  administrator,  the  administrator  is  entitled  to  the  same  damages 
as  the  deceased  would  have  received  if  living,  and  the  question  of  death  cannot 
be  considered  by  the  jury.     Quinn  v.  Forge  C<7.,  338. 

EXPERT  WITNESSES— See  Evidence,  20 ;  Insanity,  2 ;  Murder,  id. 

FOREIGN  ATTACHMENT— See  Judgment,  3. 

GAMING. 

An  indictment  for  "  keeping  and  exhibiting  a  sweat-cloth  on  whidh  dice  were 
played  for  money,"  based  on  Chapter  454,  Volume  ii.  Laws  of  Oelawara^  **Aa 
Act  for  the  suppression  of  gaming,"  is  sufficient.     State  v,  Norton^  586. 

HIGHWAYS. 

When  two  persons  driving  upon  the  public  road  are  approaching  each  other, 
each  must  keep  to  the  right.  A  collision  occasioned  by  the  failure  of  one  of  the 
parties  to  observe  this  rule  while  driving  in  the  evening  and  at  a  fast  gate  ren- 
ders the  guilty  party  liable  for  damages  resulting  therefrom.  Skockley  v.  Skep- 
herdy  270. 
See  Murder,  5. 

HOMICIDE. 

I.  In  the  case  of  homicide  in  defence  of  one's  possessions,  the  tre^aas  mast  be 
into  one's  dwelling  house,  and  all  means  of  expuliiaa  must  have  fiuled,  before 
there  can  be  justifiable  homicide  of  die  mtmder.  A  mere  tresspass  on  property 
will  not  justify  a  homicide.    State  v,  Becker^  411. 

•2,  Where  murder  of  the  first  degree  has  not  been  satisfactorily  proven,  the  jury 
may  convict  of  such  lesser  degree  of  homicide  as  may  be  proven.      State  v, 
IVaiker,  464. 
See  MtniDER ;  Jury. 
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HUSBAND  AND  WIFE. 

1.  Under  the  statute  in  this  State  a  husband  is  a  competent  witaeas  in  a  civil 
action  in  which  the  wife  is  a  party  to  the  suit ;  and  this  applies  to  an  action 
brought  before  the  passage  of  said  statute  but  tried  subsequently  thereto.  .  Nichols 
V.  Vinson^  274. 

2.  A  wife  may  give  her  own  personal  property  to  her  husband  or  may  sell  it  to 
him  and  receive  payment  therefor.  JHd. 

3.  When  a  husband  and  wife  are  indicted  jointly  for  the  commission  of  a  crime, 
tne  burden  is  upon  the  defence  to  show  that  the  wife  acted  under  the  influence 
of  her  husband.     State  v,  Clark,  536. 

4.  Since  it  takes  two  or  more  to  form  a  conspiracy,  a  husband  and  wife  could 
not  be  convicted  of  such  a  charge  (they  being  considered  one  in  law)  unless 
joined  with  others  in  the  indictment.  Ikid, 

INDICTMENT— See  Evidence,  9 ;  Gaming  ;  Larceny,  2 ;  Rape,  4.  • 

INSANITY. 

1.  The  burden  of  proof  is  upon  the  defendant  to  show  insanity,  or  inability 
to  control  his  actions.     State  v,  jRetdeH,  470. 

2.  In  questions  of  sanity-or  insanity,  proof  made  by  expert  witnesses  is  of  much 
greater  value  than  that  of  persons  who  have  no  scientific  or  experimental  knowl- 
edge of  the  subject  of  insanity,  and  who  can  only  speak  from  observation  oi 
outward  signs  or  appearances.  IHd. 

\  3.  That  the  prisoner  has  asserted,  stnoe  his  arrest,  that  he  was  perfectly  sane 

at  the  time  he  did  the  deed,  is  not  conclusive,  as  it  is  a  common  delusion  of  in- 
sane persons  to  believe  themselves  sane.  /^iV. 
See  Drunkenness,  i,  2 ;  Evidence,  6 ;  Murder,  9,  10. 

JUDGMENT. 

I.  The  judgment  of  a  domestic  court  of  record  of  general  jurisdiction  may  be 
impeached  in  a  collateral  proceeding ;  and,  if  want  of  jurisdiction  of  the  subject- 
matter  or  of  the  parties,  or  (^  the  res  in  an  action  in  rem,  be  manifest  from  an 
inspection  of  the  record,  it  will  be  regarded  as  a  nullity,  without  haviog  been  so 
adjudged  by  a  formal  and  direct  proceeding  for  its  vacation  or  reversal.  Frankel 
V,  Satterfield.  201. 

3.  Where  a  judgment  of  a  domestic  court  of  record  of  general  jurisdiction  is  void 
for  want  of  jurisdiction  api>arent  upon  the  record,  it  is,  in  legal  effect,  no  judgment, 
and  is  unavailing  for  any  purpose.  Ibid. 

3.  Upon  the  return  of  nulla  bona  upon  a  writ  of  foreign  attachment  under  the 
statute  of  this  state,  the  suit  is  at  an  end,  and  the  court  has  no  authority  to  proceed 
further.  In  such  case,  want  of  jurisdiction  is  manifest  upon  inspection  of  the 
record ;  and  for  this  reason  the  original  judgment  is  a  nullity  either  as  a  judg- 
ment in  rem  or  in  personam,  Ibid^ 

4.  Want  of  jurisdiction  manifest  upon  inspection  of  the  record  of  the  judgment 
of  a  domestic  court  of  general  jurisdiction  is  a  proper  defense  to  a  scire  facias  or 
/ 
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other  kindred  proceeding  for  reviving  and  execadng  such  a  judgment,  and  may 
be  taken  advantage  of  under  the  plea  of  nul  Hel  record.  Ibid. 

5.  The  rule  that  in  a  scire  facias  to  revive  a  judgment  no  defense  can  be  availed 
of  which  existed  anterior  to  the  judgment,  is  not  applicable  where  want  of  jurisdic. 
tion  appearing  upon  the  record  is  urged  against  the  validity  of  the  judgment^ 
and  it  is  immaterial  whether  such  want  of  jurisdiction  be  utged  in  the  first  or  in 
a  subsequent  scire  facias  proceeding.  Ibid. 

JURISDICTION— See  Judgment. 
JURY. 

A  prisoner  whose  life  is  at  stake  upon  a  ^al  should  not  be  held  to  the  same  de- 
gree of  diligence  as  to  inquiry  with  respect  to  the  qualifications  of  jurors  as  a 
party  in  a  civil  case.     State  v.  Williams^  508. 
See  Verdic%  2 ;  Murder,  2  ;  New  Trial,  2. 
JUSTICE  OF  THE   PEACE.  ' 

No  appeal  will  lie  firom  a  judgment  rendered  by  a  Justice  of  the  Peace  upon 
the  confession  of  the  defendant.     Gum  v.  AdamSy  200. 

KINSHIP— See  New  Trial,  2,  3. 
LANDLORD  AND  TENANT. 

1 .  The  landlord' s  right  to  have  the  proceeds  of  the  sale  of  the  personal  property 
of  his  tenant  applied  to  the  rent  is  superior  to  the  lien  of  a  chattel  mortgage 
which  was  given  before  the  beginning  of  the  tenancy  and  before  the  goods  were 
moved  onto  the  demised  premises. 

COMEGYS,  C.  J.,  dissenting.     Ford  v.  Clewetit  1 79. 

2.  If  a  tenant  of  a  farm  abandons  it  before  the  expiration  of  his  term,  the 
possessory  right  in  whatever  is  upon  said  farm  reverts  to  the  landlord.  Maclary 
V.  Titrtter,  281. 

3.  The  landlord  is  bound  to  protect  the  tenant  in  the  proper  use  and  enjoy- 
ment of  demised  premises ;  and  if  the  landlord  or  his  servants  be  guilty  of  neg- 
ligence by  which  alone  his  tenant  suffers  injury  or  loss,  the  landlord  is  liable  there- 
for in  an  action  on  the  case,  to  the  amount  of  the  damages  sustained.  Damages 
should  be  limited  to  the  actual  loss  sustained  and  to  the  immediate  consequences 
of  the  injuries.  No  remote  or  speculative  damages  are  recoverable.  Hysore  v. 
Quigiey,  348. 

4.  Should  the  injury  sustained  by  the  tenant  be  the  re^lt  of  his  own  negligence 
or  want  of  skill,  he  has  no  right  of  action  against  the  landlord.  The  tenant 
must  use  all  reasonable  care  necessary  for  the  protection  of  his  property.    Ibid. 

5.  If  the  defendant  landlord  wilfully  and  with  malicious  intent  be  guilty  of 
such  negligence  as  to  result  in  damages  to  the  property  of  the  tenant,  the  tenant 
would  be  entitled  to  exemplary  damages.  Ibid, 

LARCENY. 

I.  Larceny  is  the  wrongful  or  fraudulent  taking  and  carrying  away  of  the  per- 
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sonal  goods  of  another  with  a  felonious  intent  to  convert  them  to  the  taker's  own 
use  without  the  consent  of  the  owner.    State  v.  FUttpatrick  &*  AfcGur^an,  385. 

2.  In  an  indictment  for  larceny  the  ownership  of  the  property  must  be  averred 
and,  being  a  material  and  traversable  fact,  must  be  proved  as  alleged:  But 
where  said  ownership  is  in  an  incorporated  railroad  company  of  this  State  it  need 
not  be  averred  that  said  company  was  a  corporation  of  this  State,  nor  proof  made 
by  the  production  of  its  charter  or  a  legal  copy  thereof  that  it  was  such  at  the 
time  the  offence  was  alleged  to  have  been  committed.  IH4/, 

3.  Taking  one's  own  property  from  the  possession  of  a  bailee,  who  has  an 
interest  therein,  with  fraudulent  and  felonious  intent  of  charging  the  bailee  with 
having  applied  or  converted  it  to  his  own  use,  is  larceny.  Publicity  of  the 
wrongful  taking  repels  the  idea  oi  a  felonious  intent.  Jdid^ 

LEGISLATIVE  POWER— See  Taxes,  5. 

LIEN — See  Chattel  Mortgage  ;  Landlord  and  Tenant,  i  ;  Sales,  3. 

MALICE. 

Deliberate  intention  to  unlawfully  do  any  bodily  harm  to  another  is  express 

malice.  Where  such  malice  prompts  the  act  of  violence  which  results  in  the  death 
•    of  another,  the  slaying  is  with  express  malice  aforethought,  and  the  slayer  is  guilty 

of  murder  of  the  first  degree.     State  v.  Talley,  417. 

See  Evidence,  7,  8,  9. 
MANDAMUS. 

A,  being  a  taxable  of  and  owning  taxed  property  within  a  county,  has  such  a 

practical  interest  in  the  collection  of  the  county  taxes  that  the  court  will  entertain 

his  petition  praying  for  an  alternative  mandamus  against  the  tax  collector,  who 

had  refused  to  accept  poll-taxes  tendered  by,  and  to  deliver  receipts  to,  attorneys 

in  fact  of  certain  taxables.     Hawkins  v  Dongherty,  156. 

See  Collector  of  Taxes,  2. 
MANSLAUGHTER. 

1.  Manslaughter  is  the  unlawful  killing  of  another  without  any  malice  what- 
ever.    State  V  Talley,  ^IT. 

2.  Upon  an  indictment  for  manslaughter,  based  upon  the  statute  relative  to  the 
pointing  of  fire  arms,  for  homicide  resulting  from  the  discharge  of  a  pistol  in  the 
hands  of  the  prisoner,  the  State  must  show  affirmatively  that  the  pointing  of 
the  pistol  was  intentional.     State  v,  Goodley^  484. 

MARRIAGE.  • 

The  evidence  of  any  one  present  at  the  marrii^  ceremony  is  proper  to  go  to 
the  jury  as  proof  of  the  marriage,  and  raises  a  presumption  of  marriage  which  is 
good  till  rebutted  by  contrary  proof.      Williams  v.  Walton  &*  Whann  Co. ,  322. 
MASTER  AND  SERVANT. 

I .  The  father  is  not  liable  for  damages  occasioned  by  the  reckless  and  unlaw- 
ful driving  of  his  minor  son.     ShockUy  v.  Shepherd^  270. 
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2.  Negligence  on  the  part  of  the  employer  most  be  proved  and  cannot  be  pre- 
sumed.     Williams  v,  Walton  6*  IVhann  Co,,  322. 

3.  When  a  servant  enters  the  employ  of  another  he  assumes  all  the  risks  ordi- 
narily incident  to  the  business  and  cannot  recover  for  injuries  resulting  to  him 
therefrom.  Nor  can  he  recover  for  injuries  resulting  from  causes  that  are  apparent 
to  his  senses.  Ibid, 

4.  If  the  servant  be  ignorant  of  a  latent  danger  known  to  the  master  and  the 
master  place  the  servant  at  such  work  without  warning  him  of  the  danger,  the 
master  will  be  guilty  of  negligence  and  liable  for  damages  for  injuries  resultfaig 
therefrom.  JHd. 

5.  The  master  is  bound  to  exercise  reasonable  care  to  prevent  injury  to  his 
servant,  to  provide  suitable  machinery  and  keep  the  same  in  order,  and  to  see 
that  the  premises  are  fit  and  proper  for  the  carrying  on  of  the  business.  Quinn 
V,  Forge  Co.,  338. 

6.  )Mien  a  servant  enters  into  the  employ  of  another  he  assumes  all  the  risks 
ordinarily  incident  to  the  business.  Ibid, 

7.  The  measure  of  the  master's  duty  is  reasonable  care,  by  the  exercise  of 
which  defects  in  machinery  would  have  been  discovered,  and  varies  according  to 
the  exigencies  of  the  case.  3id. 

8.  The  law  does  not  presume  negligence,  it  must  be  proved.  Ibid. 

9.  If  a  servant  be  ordered  to  work  upon  machinery  with  the  management  of 
which  he  is  ignorant,  and  being  no  part  of  the  work  he  had  agreed  to  perform, 
and  no  warning  was  given  to  him  as  to  the  dangers  incident  thereto,  the  master 
will  be  liable  to  damages  for  personal  injuries  resulting  therefrom.  Ibid. 

MISCARRIAGE— See  Abortion. 
MURDER. 

1.  The  continued  visits  of  another  to  one's  house  after  he  has  been  forbidden 
to  come  there,  or  the  belief  or  suspicion  that  he  was  guilty  of  adulterous  inter* 
course  with  the  wife  of  the  occupant  of  the  house,  or  odious  comparisons  made 
by  him  or  an  offer  to  fight,  is  no  justifiable  provocation  for  the  act  of  shooting  the 
intruder.    State  v.  Hatrigany  369. 

2.  In  trying  an  indictment  lor  murder  of  the  first  degree  the  jury's  right  to 
convict  of  murder  of  the  second  degree,  or  of  manslaughter,  should  not  be  ex- 
ercised capriciously,  but  be  warranted  by  the  pfoof  submitted  to  them.  State  v, 
Becker,  4*1. 

3.  Murder  of  the  second  degree  is  where  there  is  no  actual  intention  to  kill 
the  party  slain,  and  yet  the  act  was  a  deliberate,  cruel  one,  or  done  while  the  ac- 
cused was  committing  or  attempting  to  commit  a  felony.    State  v,  Talley,  417. 

4.  In  case  of  a  mere  trespass,  killmg  the  intruder  would  be  murder  of  the 
first  degree,  if  the  slayer,  expecting  a  dangerous  attack,  armed  himself  to  repel 
the  trespasser  and  used  said  arms  without  any  serious  resistance  on  the  trespas* 
ser's  part.  Ibid. 

5.  If  a  public  highway  be  obstructed  by  a  heavy  fall  of  snow  which  has  filled 
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or  blockaded  it»  travellers  along  such  highways  have  the  right  to  enter  upon  and 
travel  across  the  adjoining  lands,  whether  inclosed  or  not,  in  the  pursuit  of  their 
lawful  business,  not  doing  any  wanton  or  unnecessary  damage  to  the  possessor  or 
his  crops,  though  it  is  not  for  the  possessor  to  say  what  the  route  of  the  public 
travel  across  his  land  shall  be,  and  the  owner  becomes  a  wrongdoer  in  resisting 
the  traveller  in  this  right ;  and  if  the  owner  had  prepared  himself  beforehand 
with  arms,  and  had  gone  to  the  place  where  the  traveler  would  enter  his  lands 
for  the  purpose,  if  necessary,  of  using  such  arms  if  any  conflict  should  arise, 
and  such  conflict  having  arisen,  had  by  thepi  slain  the  traveler,  the  slaying 
would  be  murder.  Jhuf. 

6.  But  if  the  possessor  had  used  only  reasonable  resistance  to  the  traveller's 
passage  and  was  first  attacked  by  him  with  a  deadly  weapon,  whether  club  or 
gun,  whereby  his  life  was  placed  in  imminent  danger,  or  enonnous  bodily  harm 
threatened  to  his  person,  he  was  jusdfled  in  killing  the  deceased,  if  such  killing 
was  necessary  to  save  his  life,  or  avert  an  enonnous  bodily  harm.  Jitd. 

7.  No  mere  words  or  gestures — no  matter  how  offensive  or  insulting — will 
justify  a  homicide  or  reduce  the  crime  fix>m  murder  to  manslaughter.     Sfatf  v, 

iValkery  464. 

8.  Where  killing  by  a  deadly  weapon  is  admitted,  malice  aforethought  is  pre- 
sumed, and  the  burden  of  showing  the  contrary  is  on  the  accused,  as  the  natural 
and  probable  consequences  of  an  act  are  presumed  in  law  to  be  intended  by  the 
actor.  But  malice  is  not  presumed  from  the  use  of  a  weapon  neither  deadly  nor 
dangerous  in  itself.  Ibid. 

9.  To  make  a  deliberate  killing,  done  with  a  deadly  weapon  prepared  for  the 
purpose,  murder  in  the  first  degree,  the  prisoner  must  have  been  capable  of  know- 
ing, at  the  time,  that  his  act  was  a  wrongful  one,  and  have  not  the  power  or 
control  over  his  will  to  prevent  his  doing  it.     State  v,  Reidell^  470. 

10.  Upon  an  indictment  for  the  murder  of  his  wife,  if  the  harmonious  relations 
existing  at  all  times  between  the  prisoner  and  his  wife,  together  with  the  testimony 
of  experts  that  the  prisoner  had,  at  the  time  of  the  homicide,  the  disease  of  melan- 
cholia, impairing  his  will  power,  and  likely  to  be  manifested  in  such  an  act  as 
he  committed,  and  the  fact  that  he  exhibited  no  remorse,  but,  rather,  calm  satis- 
faction, raises  a  reasonable  doubt  of  the  prisoner's  sanity,  which  the  testimony 
of  witnesses  of  his  appearance  and  conduct  does  not  remove,  the  jury  should 
acquit.  Ibid. 

11.  If  the  fatal  stroke  be  with  a  deadly  weapon  provided  beforehand  to  be  used 
in  the  encounter,  the  homicide  will  be  murder.  All  homicides  with  a  deadly 
weapon  are  presumed  in  law  to  be  malicious,  and  the  burden  of  proof  to  the 
contrary  lies  on  the  accused.    State  v,  Poe^  488. 

Sec  Abortion  ;  Evidence,  9,  10,  17-21 ;  Malice,  i  ;  Proof. 
NEGLIGENCE — See  Dogs  ;  Landlord  and  Tenant  ;  Masi*er  and  Servant. 
NEW  TRIAL. 

I.  Where  the  prisoner  waives  his  right  to  put  the  juror  upon  his  voir  dire  and 
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ask  him  whether  he  had  formed  and  expressed  an  opinion  of  his  gailt  or  Inno- 
cence, he  cannot  afterwards  make  use  of  the  fact  that  the  juror  had  formed  and 
expressed 'an  opinion  against  him  as  a  ground  for  a  new  trial ;  especially  without 
evidence  that  the  verdict  of  the  juror,  or  of  his  associates,  was  influenced  by- 
such  expression,  or  without  dissatisfaction  on  the  part  of  the  Court  with  the 
verdict  itself.     State  v,  Robinson^  401. 

2.  One  of  the  jurors  on  a  trial  for  murder  being  a  second  cousin  by  blood  of 
the  victim,  with  the  killing  of  whom  the  prisoner  is  charged,  neither  the  prisoner, 
the  attorneys,  nor  cfren  the  juror  himself  being  possessed  of  this  knowledge  till 
after  the  verdict  of  guilty,— inquiry  generally  as  to  the  suitableness  of  the  juror 
being  made  in  due  time,  though  failing  to  elicit  this  fact, — ^is  a  sufficient  ground 
for  setting  aside  the  verdict  and  granting  a  new  trial.     State  v.  Williams^  508. 

3.  By  the  conunon  law,  any  one  related  by  blood  or  marriage  to  a  party  in  a 
civil  trial,  even  as  remotely  as  the  ninth  degree,  is  subject  to  challenge  on  account 
of  the  likelihood  or  suspicion  of  bias  or  prejudice,  and  no  evidence  to  the  con- 
trary will  be  heard,  the  fact  constituting  disqualification.  By  constitution  in  crim- 
inal cases,  treating  the  victim  in  the  light  of  a  party,  an  impartial  trial,  in  con- 
templation of  law,  cannot  be  had  when  such  kinship  exists.  Ibid, 

4.  The  fact  that  motions  for  new  trials  in  capital  cases  have  been  allowed  to 
be  made  at  all,  and  seriously  entertained,  as  they  have  been  in  this  State,  affords  a 
sufficient  prestmiption  that  the  Court  believed  it  to  be  in  their  power  to  adjudicate 
upon  them ;  which  power  the  Court  of  Oyer  and  Terminer  in  this  State  has. 

Ibid. 

5.  The  Court  in  which  a  trial  was  had  of  a  party  who  was  wrongfully  convicted 
by  reason  of  anything  occurring  upon  the  trial  can,  upon  reasonable  application, 
review  the  evidential  features  of  the  trial,  and  set  aside  a  verdict  for  any  cause 
that  would  avail  in  a  civil  case,  where  motion  for  a  new  trial  should  be  made. 

Ibid, 

6.  A  prisoner's  counsel,  who  "was  assigned  to  him  by  the  Court  under  the 
authority  of  the  statute,  is  a  sort  of  substitute  for  the  Court  itself,  and  his  omis- 
sions should  be  reviewed  by  the  Court,  in  the  exercise  of  its  discretion  in  granting 
or  refusing  new  trials,  more  favorably  than  if  he  had  been  employed  by  the 
prisoner  himself  for  his  defense.  Ibid, 

7.  In  passing  upon  a  motion  for  a  new  trial  in  the  case  of  murder,  the  person 
slain  ought  to  be  treated  as  a  party  in  the  proceedings.  Ibid, 

NOTARY  PUBLIC— See  Acknowledgement,  i,  2. 

NUISANCE. 

I.  Any  trade  or  business,  carried  on  in  a  town  or  populous  neighborhood  or  near 
a  public  road. or  highway,  which  produces  noxious  or  offensive  smells,  to  the 
annoyance  of  the  neighborhood  or  persons  traveling  along  the  public  road,  is  a 
common  nuisance  and  indictable.  It  is  not  necessary  that  the  smeUs  should  be 
injurious  to  health.  It  is  sufficient  if  they  be  offensive  to  the  senises.  State  v. 
Luce,  396. 
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2.  The  town  commissioners  of  an  incorporated  town  have  no  power  to  legalize 
a  nuisance,  unless  specially  authorized  so  to  do  by  an  Act  of  the  Legislature. 

Ibid, 
3.*  Whatever  deprives  the  citizens  of  pure,  uncontaminated,  inoffensive  air  i^  a 
nmsance  ;   and  the  manufacture  of  fish  into  scrap  as  a  fertilizer  is  such  per  st. 

Ibid, 

PARENTS— See  Master  and  Servant,  i. 

PERSONAL  PROPERTY— See  Sales  ;  Husband  and  Wife,  i. 

PLEADING. 

1.  Matter  that  is  pleaded  must  have  some  relevancy  to  the  cause  of  action,  must 
be  directly  in  reply  to  the  matter  to  which  it  is  pleaded  and  should  tender  a  direct 
issue ;  and  if  it  be  wholly  foreign  to  the  case  will  be  rejected  as  siuplusage. 
Maclary  v.  Turner ^  281. 

2.  Whenever  one  man  has  money  in  his  hands  which  belongs  to  another,  the 
latter  may  recover  the  same  in  an  action  of  assumpsit  for  money  had  and  received ; 
in  such  case  the  law  implies  a  promise  to  pay  and  there  need  be  no  demand  of 
payment  before  suit  brought.     Brendlinger  v.    Walker ,  287. 

3.  An  action  of  assumpsit  will  not  lie  on  a  sealed  instrument.  Ibid. 

4.  Where  by  a  stipulation  in  an  instrument  under  seal  a  party  thereto  becomes  the 
holder  of  money  belonging  to  another  not  a  party  thereto,  the  latter  may  recover 
the  same  in  an  action  of  assumpsit  for  money  had  and  received,  and  use  the  sealed 
instrument  as  evidence  iji  the  proof  of  his  case.  Ibid. 

5.  In  a  sale  of  standing  timberto  be  cut  and  removed  by  the  purchaser  during  a 
period  of  two  years,  and  to  be  paid  for  as  cut,  an  action  will  lie  at  any  time  for 
recovery  of  the  amount  on  timber  then  cut  and  removed.  3id. 
See  Capias  ad  Respondendum  ;  Judgment,  4,  5 ;  Larceny,  2. 

POINTING  PISTOI^See  Manslaughter,  2. 

POLL  TAX  ABLE— See  Taxes  ;  Collector  of  Taxes. 

PRACTICE,  CRIMINAL. 

Except  an  individual  be  taken  in  the  criminal  act,  he  cannot  be  arrested  with- 
out complaint,  on  oath,  made  before  a  committiog  officer,  and  charging  him  with 
crime.  If,  at  the  hearings  there  be  probable  ground  for  belief  of  guilt,  he  is  held 
under  bail  for  his  appearance  at  court.  He  is  then  to  be  tried  by  a  petit  jury,  if 
12  of  the  grand  jury  concur  in  finding  a  true  bill  against  him.  The  prisoner  is  al« 
lowed  the  State's  process  in  procuring  witnesses.  In  felonies  above  the  common 
grade,  if  the  prisoner  be  too  poor  to  employ  counsel,  the  court,  at  the  public  ex- 
pense, will  assign  him  counsel.  The  prisoner  is  allowed  six  peremptory  chal- 
lenges, and  as  many  more  as  are  peremptorily  challenged  by  the  State,  who  may 
object  to  three.  State  v.  Dilly  495. 
See  Arrest. 

PROCESS — See  Capias  ad  Respondendum. 
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PROOF. 

1.  Before  there  can  be  conviction  of  murder  there  must  be  proof  tf  malice, 
either  express  or  implied.     State  v.  Walker^  464. 

2.  The  jury  must  be  satisfied  beyond  a  reasonable  doubt  of  the  prisoner's 
guilt  before  they  can  convict,  notwithstanding  a  preponderance  of  evidence 
against  him.    State  v.  Foe,  488. 

3.  As  this  court  has  heretofore  announced,  the  establbhed  rule  on  the  subject 
is  this :  Where  the  evidence  is  circumstantial,  the  jury  must  be  fiilly  satisfied, 
not  only  that  the  circumstances 'proved  are  consistent  with  the  prisoner's  having 
committed  the  act  charged  as  constituting  the  crime,  but  they  must  also  be  like- 
wise satisfied  that  the  facts  are  such  as  to  be  inconsistent  with  any  other  rational 
conclusion  than  that  the  prisoner  was  the  guilty  party.     State  v  Miller,  564. 

4.  Whenever  the  guilt  of  the  prisoner  appears  to  the  jury  to  be  doubtful,  the 
absence  of  any  testimony  in  proof  of  a  motive  for  the  commission  of  the  crime 
charged  is  a  circumstance  which  the  jufy  may  consider  in  favor 'of  the  prisoner's 
innocence ;  but  where  the  proof  of  guilt  is  satisfactory  to  the  jury  the  absence  of 
proof  of  motive  is  immaterial.  Ibid. 

See  Conspiracy,  2 ;    If^riDENCE ;   Insanity,  i  ;   Manslaughter,  2 ;   Re- 
plevin, 2. 

PROSTITUTION. 

A  woman  who  keeps  in  her  house  a  female  child  under  the  age  of  fifteen  years 
for  purposes  of  prostitution  is  guilty  under  Chapter  686,  Volume  18,  Laws  of  Dela- 
ware, entitled  *'An  Act  for  the  better  protection  of  female  children.  State  v. 
DamSf  558. 

RAPE. 

1.  A  penetravit  without  emission  is  sufHcient  to  constitute  rape.  St€Ue  v. 
Smith,  588. 

2.  To  constitute  our  statutory  offence  of  felonious  assault  with  intent  to  commit 
a  rape,  the  circumstances  must  be  such  as  to  show  that  it  would  have  been  rape 
had  the  assailant  carried  out  his  attempt ;  for  every  ingredient  of  rape,  except  an 
actual  penetravit,  must  be  proved.  Ibid, 

3.  Whe^  a  female  is  under  the  statutory  age  of  consent  she  is  deemed  incapable 
of  consenting  to  sexual  intercourse,  and  no  evidence  to  the  contrary  can  be 
received  or  considered  by  the  jury.  IHd. 

4.  In  an  indictment  for  assault  with  intent  to  conmut  rape  it  is  not  n^essary  to 
aver  that  the  assaulted  female  was  either  under  or  of  the  age  of  consent.  And  on 
the  trial  the  prosecution  can  prove  the  fact  as  it  exists.  Ibid, 

REPLEVIN. 

1.  Replevin  lies  for  all  goods  and  chattels  unlawfully  taken  or  detained  trom 
the  party  entitied  to  the  possession  thereof.     Maclary  v.  Turner,  281. 

2.  Where  a  person  is  in  the  undisputed  possession  of  goods  or  chatteb,  the  law 
presumes  they  are  his,  and  he  cannot  be  deprived  of  the  possession  of  them  by  a 
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party  claiming  them  in  an  action  of  replevin,  unless  the  claimant  by  direct  pioof 
shows  a  better  right  to  their  possession.     Stockwell  v,  /^oh'nsan,  313. 

3.  No  previous  denumd  is  necessary  before  the  issuing  of  a  writ  of  replevin  for 
the  recovery  of  goods  of  the  plaintiff  in  the  possession  of  another  party.  But  if  the 
defendant  in  said  writ  became  lawfully  possessed  of  said  goods  and  surrenders 
them  immediately  upon  the  service  of  the  writ  issued  without  previous  demand, 
he  will  not  be  liable  for  costs.  Jiid. 

4.  The  statute  dispensing  with  previous  demand  in  certain  cases  before  replevin 
brought,  is  constitutional  and  retroactive,  as  in  its  terms  clearly  expressed.  Jdid. 

SALES. 

.  I.  In  a  sale  of  goods  not  present  at  the  time  of  the  bargain,  the  place  of 
delivery  and  payment,  there  being  no  agreement  to  the  contrary,  is  the  place 
where  the  goods  \are  at  the  time  of  the  sale.  Phoenix  Lock  Works  v,  CapelU^ 
232. 

2.  Where  goods  are  sold  by  sample  and  received  by  the  purchaser  he  must 
pay  the  price  agreed  upon,  vrithout  deduction,  unless  there  be  a  breach  of  ex*- 
press  warranty  of  them  by  the  vendor.  Ibid, 

3.  The  vendor  of  goods  to  be  delivered  should  send  them  to  the  purchaser 
within  a  reasonable  time  after  the  sale  and  by  some  carrier  which  will  be  most 
convenient  to  the  purchaser,  there  being  no  agreement  to  the  contrary ;  and  when  so 
shipped  the  goods  are  legally  delivered  to  the  purchaser  and  the  vendor  thereby 
loses  his  lien  on  the  same  and  the  purchaser  becomes  liable  for  the  price  there- 
of. If  the  purchaser  notifies  the  vendor  before  delivery  to  the  carrier  of  his 
intention  not  to  accept  the  goods  he  becomes  liable  for  damages  for  refusal  to 
accept.  Ibid. 

4.  No  right  vests  in  the  vendee  in  a  bill  of  sale  of  personal  property  till  the 
delivery  of  the  bill  of  sale  and,  as  against  third  parties,  till  delivery  of  possession. 

Maclary  r.  Turner^  281, 
SCHOOLS,  COLORED. 

By  the  terms  of  the  statute  passed  May  13,  1 891,  the  colored  schools  of  the 
City  of  Wilmington  are  excluded  from  a  share  in  the  distribution  of  the  State 
i4;>propriation  to  colored  schools.     Board  of  Education  v.  Gr^n^  334. 

SCIRE  FACIAS— See  Judgment,  4,  5, 

SEAL. 

The  official  bond  of  a  collector  of  county  taxes  when  given  was  signed  by  the 
collector  and  signed  and  sealed  by  his  several  sureties.  Subsequently  the  prind* 
pal  in  said  bond  affixed  a  seal  to  his  signature,  without  the  knowledge  or  consent 
of  the  sureties.  Afterwards,  by  virtue  of  the  warrant  of  attorney  contained 
■therein,  judgments  were  entered  against  the  principal  and  sureties  in  said  bond  i 
Held  that  said  judgments  were  null  and  void  and  should  be  vacated.  State  v. 
Smitk,  143. 
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SELF  DEFENCE. 

1.  A  forcible  entry  into  a  tract  of  land,  by  opening  a  closed  gate,  or  pulling 
down  fence  bars,  or  cutting  through  a  hedge,  or  breaking  a  wall,  does  not  war- 
rant the  possessor  in  resorting  to  any  violence  to  expel  the  intruder  incommen- 
surate with  or  out  of  just  proportion  to  that  used  or  threatened,  and  before  he  can 
kill  the  trespasser  in  self  defence  he  must  first  have  used  every  other  means  of 
escape.     State  v,  Talley^  417. 

2.  To  justify  the  use  of  a  deadly  weapon  in  self  defense  where  life  or  limb 
are  in  imminent  danger,  every  means  of  escape  or  retreat  must  first  have  been 
exhausted.     State  v.  Walker y  464. 

3.  Where  one  is  suddenly  assailed  by  another  in  such  a  manner  as  to  endanger 
his  life,  or  to  do  him  some  great  bodily  harm,  if  there  be  no  other  means  of 
escape  or  protection,  he  may  kill  his  assailant.     State  v.  Foe,  488. 

4.  Where  two  persons  are  engaged   in  a  fight  and  one  of  them  endeavors  to 
withdraw,  and  he  cannot  do  so  by  reason  of  the  hostile  opposition  of  his  ad- 
versary, he  may  take  the  life  of  such  adversary  to  preserve  his  own,  or  protect 
his  person  firom  great  bodily  harm.  Ibid. 
See  MURDKR,  6. 

SHERIFF'S— See  Executions. 

STATUTES,  CONSTRUCTION  OF— See  Collector  of  Taxes;  Elections; 
Husband  ann  Wife,  i  ;  Prostitution  ;  Replevin,  4 ;  Schools,  Col- 
ored; Strays;  Taxes. 

STRAYS. 

The  plaintiff's  cattle  escaped  firom  his  enclosure  through  bars  leading  therefix>m, 
crossed  a  public  road  «nd  entered  the  field  of  defendant,  who  seized  them  there 
and  impounded  them  in  his  barnyard,  and  notified  plaintifl  by  a  messenger,  not 
in  writing.  The  plaintiff  replevied  and  declared  in  the  detinuit.  The  defend* 
ant  avowed  the  taking  and  justified  under  Chapter  65,  Vol.  15,  Laws  of 
Delaware,  passed  January  29,  1875,  a  special  act  relative  to  "live  stock  run- 
ning on  the  highways"  in  the  School  District  where  the  impounding  took  place. 
Said  Act  provides  for  no  written  or  other  notice  of  the  impounding  to  be  given 
to  the  owner  of  said  stock.  Chapter  452,  Vol.  14,  Laws  of  Delaware,  passed 
April  7,  1873,  Section  i,  provides,  *•  That  it  shall  not  be  lawful  for  any  person 
or  persons  taking  up  or  impounding  catde,  horses  or  other  stock,  under  the  pro- 
visions of  the  several  laws  of  this  State  relating  to  stock,  to  collect  the  fines  and 
penalties  therein  allowed  to  be  collected  without  first  giving  forthwith  notice  of 
such  taking  up  and  impounding  by  written  notice  to  the  owner  or  owners  thereof, 
if  known,  or  by  posting  written  or  printed  notices  in  five  of  the  most  public 
places  in  the  school  district  in  which  said  stock  was  taken  up."  Held  that 
said  Chapter  65,  Vol.  15,  Laws  of  Delaware,  was  the  sole  law  applicable  to 
this  case ;  that  said  defendant,  if  the  jury  believe  that  he  had  proceeded  ac- 
cording to  the  terms  of  said  Statute,  was  entitled  to  recover  against  the  plaintiff; 
that  the  said   Chapter  452,  Vol.  14,  Laws  of  Delaware,  was  not   applicable  to 
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this  case ;  that  if  the  plaintiflf  could  show  that  said  cattle  were  in  said  wheat. 
6eld  and  public  road  without  the  negligence  of  himself  or  his  agents,  then 
said  defendant  could  not  recover ;  but  if  the  jury  believed  that  the  bars  leading 
from  plaintiff's  enclosure  were,  on  the  day  in  question,  down  and  open,  and  by 
the  act  of  the  plaintiff  or  his  agents,  and  that  the  cattle  did  escape  into  said 
road,  and  so  into  said  wheatfield,  through  those  bars,  then  said  cattle  did 
escape  through  the  negligence  of  said  plaintiff,  and  not  accidentally ;  that  the 
justification  of  the  defendant  under  said  Chapter  65,  Vol.  15,  alone  was  proper 
and  competent.     Spruance  v.  Truax^  1 29. 

SURETIES— See  Seal. 

TAXABLE — See  Collector  of  Taxes;  Mandamus;  Taxes. 

TAXES. 

1.  The  act  of  Delaware,  passed  April  10,  1873,  provides  that  when  persons 
assessed  and  liable  to  pay  ix)ll  tax  only  fails  to  pay  the  same  to  the  collector  of 
county  taxes,  the  said  collector  returning  the  same  as  uncollected  and  making 
proof  to  the  levy  court  of  his  having  complied  with  the  requirements  oi  the  law 
as  to  public  notice  of  times  and  places  where  he  would  receive  taxes  as  required 
by  law,  and  having  attended  thereupon,  the  said  taxes  shall  be  allowed  to  the 
collector  as  delinquencies  and  the  names  of  such  delinquents  shall  be  dropped 
from  the  assessment  list  by  the  levy  court  and  shall  not  be  placed  thereon  again 
for  a  period  of  one  year  from  and  after  the  date  of  such  allowance.  Frieszleben 
V.  ShallcrosSy  i. 

2.  Said  law  cannot  operate  to  deprive  an  elector  of  his  right  to  vote  without  his 
co-operation  or  consent.  He  who  will  not  contribute  his  part  to  support  the 
government  that  protects  him  ought  not  to  be  allowed,  by  the  use  of  the  ballot, 
to  neutralize  the  vote  of  another,  who  does.  And  he  who  will  not  give  himself 
the  trouble  to  see  that  he  is  assessed  sleeps  upon  his  rights.  Ibid. 

3.  The  said  legislation  of  1873  does  not  act  to  disfranchise  a  voter  in  spite  of 
himself  by  preventing  him  from  paying  his  taxes,  and  never  even  temporarily, 
except  as  a  consequence  of  his  own  neglect,  and  therefore  cannot  be  held  to  be 
unconstitutional.  Ibid. 

4.  The  acts  of  1873  relative  to  the  assessment  and  collection  of  taxes  were  en- 
acted by  the  legistature  in  the  legitimate  exercise  of  its  taxing  power,  and  were 
appropriate  and  necessary  to  the  due  execution  thereof;  and  were  in  their  pri- 
mary purpose  and  design,  a  regulation  of  the  assessment  and  collection  of  county 
taxes,  and  but  incidentally  and  secondarily  a  regulation  for  the  qualification  of 
electors.  Ibid. 

5.  The  General  Assembly,  according  to  the  true  meaning  and  intent  of  the 
Constitution  of  this  State,  has  authority  to  exclude  from  the  assessment,  in  any 
particular  year,  a  citizen  who  has«  been  ascertained,  by  a  mode  appropriate  and 
essential  to  the  effectual  exercise  of  the  taxing  power,  to  be,  in  the  legislative 
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judgment,  an  unproductive  taxable  for  that  year,  and  said  power  is  paramount 
to  any  alleged  right  of  the  unproductive  citizen  to  be  assessed.  /du/. 

See  Collector  of  Taxes,  2,  3. 

TRESPASS— See  Murder,  4;  Sklf  Defence,  i. 

VERDICT. 

1.  When  a  jury  renders  a  verdict  for  a  greater  amount  than  the  damages 
actually  proved,  the  court  will  upon  motion  set  aside  the  verdict,  unless  the  plain- 
tiff agrees  to  have  judgment  entered  for  the  amount  of  damages  actually  proved. 
Benson  v.   iVilmingtan,  359. 

2.  Every  irregularity  which  would  subject  a  juror  to  censure — such  as  the 
drinking  of  ardent  spirits,  or  separating  without  permission,  or  the  approach  of 
or  conversations  with  strangers, — there  being  no  reason  to  suspect  that  the  irregu- 
larity had  any  influence  on  the  final  verdict,  will  not  be  sufficient  grounds  for 
setting  aside  the  verdict.     State  v.  Narrigan,  369. 

See  New  Trial. 
VOIR  DIRE— See  New  Trial. 
VOTER— See  Electors. 
WEAPON— See  Concealed  Deadly  Weapon. 
WILLS. 

1 .  If  the  testator  knows  what  he  is  about,  and  is  capable  of  exercising  thought, 
judgment  and  reflection,  he  has  testable  capacity.     Ethridge  v.  Bennett^  295. 

2.  Undue  influence  is  such  an  influence  as  prevents  the  party  from  freely  exer- 
cising his  own  judgment.  Ibid. 

3.  The  law  presumes  every  man  to  be  of  sound  and  disposing  mind  and 
memory.  Ibid. 

4.  The  subscribing  witnesses  being  placed  around  the  testator  at  the  time  of 
the  execution  of  his  will,  for  the  special  purpose,  among  other  things,  of  as- 
certaining and  judging  of  his  capacity,  they  are  permitted  to  testify  as  to  the 
opinion  they  formed  at  the  time  as  to  his  mental  condition.  Ibid, 

5.  The  presence  of  a  beneficiary  under  the  will  of  the  testator  at  its  execution 
is  not,  of  itself,  improper,  suspicious  or  objectionable.  Ibid. 

WITNESS— See  Husband  and  Wife. 


J/iO. 
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